ALL  MATERIAL  NONCIRCULATING 


CALL  NUMBER 

KJ409 
19X1 


VOLUME 

1 


COPY 


AUTHOR 
Zouche 


TITLE 

Juris  et  ludicii  Fecialia,  sive, 
luris  Inter  Gentes,  et  Quaestioniam 
de  Eodem  Explicatioy 


NAME  AND  ADDRESS 


K(X^'H.6 


BC41T  I4I.7 


LAW 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

Biblioteca  Europea  di  Informazione  e  Cultura 


http://www.archive.org/details/iurisetjudiciife12zouc 


/^  II 


THE 

CLASSICS  OF  INTERNATIONAL  LAW 

EDITED  BY 

James  Brown  Scott 

Member  of  the  Institute  of  International  Law 


luris  et  ludicii  Fecialis,  sive,  luris  Inter  Gentes,  et 
Quaestionum  de  Eodem  Explicatio 

By  Richard  Zouche 
Edited  by  Thomas  Erskine  Holland 

Vol.    L     a  Reproduction  of  the  First  Edition   (1650),  with  Intro- 
duction, List  of  Errata,  and  Table  of  Authors. 

Vol.  IL     A  Translation  of  the  Text,  by  J.  L.  Brierly. 


Typography  by  Photo-Reproduction  by 

THE  LORD  BALTIMORE  PRESS  THE  COLUMBIA  PLANOGRAPH  Co. 

BALTIMORE,    MD.,    U.  8.  A.  WASHINGTON,   D.   C. 


PREFACE. 

The  Carnegie  Institution  of  Washington  has  undertaken  the 
republication  of  the  leading  classics  of  International  Law  and  the 
present  volume,  edited  by  the  distinguished  publicist  Professor 
Thomas  Erskine  Holland,  is  the  first  of  a  comprehensive  series. 

One  reason  for  the  undertaking  is  the  difficulty  of  procuring 
the  texts  in  convenient  form  for  scientific  study;  the  libraries  in 
the  United  States  have  been  searched  with  the  result  that  few  of 
the  earlier  works  were  to  be  found.  Another  reason  is  that  some 
of  the  works  selected  for  republication  have  never  been  trans- 
lated into  English.  The  American  publicist  is  therefore  at  a 
disadvantage  in  consulting  works  of  admitted  authority,  and 
when  found  they  are,  as  it  were,  sealed  books  to  all  but  trained 
Latinists.  The  specialist  is  thus  forced  to  rely  upon  summary 
statements  and  references  to  them  to  be  found  in  treatises  on  Inter- 
national Law,  or  is  driven  to  examine  them  in  European  Libra- 
ries, often  a  difficult  task,  while  the  general  reader  is  practically 
barred  from  the  stores  of  knowledge  locked  up  in  the  earlier 
works  on  the  Law  of  Nations.  The  same  difficulty  exists  in 
Latin  America,  Japan,  and  in  a  lesser  degree  in  many  European 
countries. 

Eminent  publicists,  European  and  American,  who  have  been 
consulted  as  to  the  usefulness  of  the  plan  to  republish  the  Classics, 
have  indorsed  the  project  and  have  pledged  their  personal  co- 
operation. The  works  to  be  included  in  the  series  have  not  only 
been  approved  but  suggested  by  them,  so  that  the  undertaking  is 
international  in  scope,  in  selection,  and  in  execution. 

The  underlying  principle  of  selection  has  been  to  reissue  those 
works  which  can  be  said  to  have  contributed  either  to  the  origin 
or  to  the  growth  of  International  Law  and  the  term  classic  has 
been  used  in  the  broad  rather  than  in  the  narrow  sense,  so  that 
no  work  will  be  omitted  which  can  be  said  to  have  contributed  to 


the  origin  or  growth  of  the  Law  of  Nations.  The  masterpieces 
of  Grotius  will  naturally  be  the  central  point  in  the  series,  but 
the  works  of  his  leading  predecessors  and  successors  will  likewise 
be  included.  The  text  of  each  author  will  be  reproduced  photo- 
graphically, so  as  to  lay  the  source  before  the  reader  without  the 
mistakes  which  might  creep  into  a  newly  printed  text.  In  the 
case  of  the  early  authors  the  photographed  text  will  be  accom- 
panied by  a  revised  text  whenever  that  course  shall  seem  de- 
sirable. An  Introduction  will  be  prefixed  to  each  work,  giving 
the  necessary  biographical  details  and  stating  the  importance  of 
the  text  and  its  place  in  International  Law;  tables  of  errata  will 
be  added,  and  notes  deemed  necessary  to  clear  up  doubts  and 
ambiguities  or  to  correct  mistakes  in  the  text  will  be  supplied. 
Variations  in  successive  editions  of  the  text  published  in  the 
author's  lifetime  will  be  noted,  but  little  or  nothing  in  the  nature 
of  historical  commentary  will  be  furnished. 

Each  work  will  be  accompanied  by  an  English  version  made 
expressly  for  the  series  by  a  competent  translator. 

It  is  hoped  that  the  series  will  enable  general  readers  as  well  as 
specialists  to  trace  International  Law  from  its  faint  and  uncon- 
scious beginnings  to  its  present  ample  proportions  and  to  forecast 
with  some  degree  of  certainty  its  future  development  into  that  law 
which  Mirabeau  tells  us  will  one  day  rule  the  world. 

James  Brown  Scott, 

General  Editor. 

Washington,  D.  C,  August  12,  1911. 
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INTRODUCTION. 
I. 

A  BIOGRAPHY  OF  THE  AUTHOR.* 

Richard  Zouche  was  born  in  1589  at  Anstey  in  Wiltshire.  His 
father,  Francis  Zouche,  Lord  of  the  Manor  there,  and  at  one  time 
Member  of  Parliament,  was  son  of  Sir  John,  who  was  a  younger 
son  of  John,  Eighth  Lord  Zouche  of  Haryngworth,  whose  family 
claimed  descent  from  the  Dukes  of  Brittany.  His  mother  was, 
perhaps,  Phillipa,  daughter  of  George  Ludlow,  of  Hill  Deverell, 
Wilts. 

Richard  was  elected  Scholar  of  Winchester  in  1601,  Scholar  of 
New  College,  Oxford,  in  1607,  and  Fellow  in  1609.  He  took  the 
degree  of  B.  C.  L.  in  1614,  and  that  of  D.  C.  L.  in  1619;  having 
been  already,  on  January  30th,  1618,  admitted  to  be  an  Advocate 
of  the  College  of  Doctors  Commons,  hard  by  St.  Paul's  Cathedral, 
the  members  of  which,  who  must  all  have  graduated  in  Civil  Law 
at  Oxford  or  Cambridge,  enjoyed,  down  to  the  year  1858,  the  right 
of  exclusive  audience  in  the  Ecclesiastical  Courts  and  the  Court 
of  Admiralty.! 

Zouche  does  not,  however,  seem  to  have  laid  himself  out  for 
practice  in  London  till  a  later  period  of  his  career.  In  1620  he 
received  the  appointment  of  Regius  Professor  of  Civil  Law  at 
Oxford,  in  succession  to  John  Budden,  who  had  followed  in  that 
office,  after  acting  as  his  deputy,  the  famous  Italian  refugee, 
Alberico  Gentili. 

*  Much  of  the  information  here  put  together  was  derived  from  special  researches  made 
by  the  present  writer  in  the  Record  Office  and  in  the  Registers  of  the  Court  of  Admiralty 
and  the  Diocese  of  Oxford,  as  well  as  in  County  and  Parochial  Histories,  and  the  various 
writings  of  Anthony  Wood. 

fFor  an  interesting  account  of  the  College  of  Advocates,  see  "Pages  de  I'histoire  du 
Droit  en  Angleterre,  &c.,"  par  E.  Nys,  Bruxelles,  1910. 
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In  1622  Zoiiche  married  Sarah,  daughter  of  John  Hart,  of  the 
family  of  that  name  settled  at  Brill  in  Oxfordshire,  a  Proctor  in 
Doctors  Commons ;  *  and  having  thus  vacated  his  New  College 
Fellowship,  entered  himself  in  the  following  year  as  a  Gentle- 
man Commoner  at  Wadham  College,  but  in  1625  was  appointed 
Principal  of  St.  Alban  Hall,  which  has  no  longer  an  independ- 
ent existence,  having  been  in  1882  annexed  to  the  neighbouring 
Merton  College.  Through  the  influence  of  his  cousin  Edward, 
the  eleventh  and  last  Lord  Zouche  of  the  older  creation  and 
Lord  Warden  of  the  Cinque  Ports,  he  had  been  in  1621  and  1624 
elected  M.  P.  for  Hythe. 

It  is  not  easy  to  understand  how  Zouche,  especially  in  those  days 
of  difficult  locomotion,  managed  to  combine  his  work  at  Oxford 
with  such  success  in  his  profession,  hastened  doubtless  by  the  busi- 
ness which  his  father-in-law  was  able  to  put  in  his  way,  as  pro- 
cured his  promotion,  in  1641,  on  the  death  of  Sir  Henry  Marten, 
to  the  Judgeship  of  the  Admiralty,  a  post  which  he  contrived  to 
hold  till  deprived  of  it,  for  political  reasons,  in  1649:  certain, 
however,  it  is  that  he  was  also  for  many  years  a  prominent  figure 
at  Oxford.  He  took  a  leading  part  in  the  Laudian  codification  of 
the  Statutes  of  the  University  (1629- 1633),  though  we  hear  of  his 
being  frequently  called  away  from  it,  "  the  London  Term  having 
begun,"  by  his  employment  at  Doctors  Commons.  In  1632  he 
became  Chancellor  of  the  Diocese,  and  from  about  1649  held  the 
office  of  "  Assessor,"  practically  Judge  Ordinary,  of  the  privi- 
leged Court  of  the  Chancellor  of  the  University. t  In  1 658  he  was 
an  unsuccessful  candidate  for  the  Keepership  of  the  University 
Archives.     He  must  also  have,  all  the  while,  discharged  dili- 

*A  fine  monument  is  still  preserved  in  Fulham  Church  to  Catharine,  wife  of  this  John 
Hart,  with  figures  of  her  numerous  children,  among  whom  are  doubtless  Sarah,  the  wife 
of  R.  Zouche,  and  Richard,  who  became  D.  C.  L.  and  an  advocate  of  Doctors  Commons. 

fThis  court,  created  by  Charter  of  Henry  III,  confirmed  by  the  Act  of  Elizabeth,  still 
exercises  unlimited  civil  jurisdiction  in  all  causes  of  action,  not  relating  to  freehold,  in 
which  members  of  the  University  are  concerned.  It  administered,  down  to  the  year  1851, 
the  Civil  Law,  since  then,  the  Common  Law  of  England.  The  Office  of  "Assessor,"  placed 
upon  a  permanent  footing  by  the  Statutes  of  1636,  has  been  held  by  the  present  writer  since 
1876.  Zouche  before  succeeding  Dr.  Sweitin  the  tenure  of  it,  had  occasionally  served  as 
one  of  the  "  Judices  Select!  "  by  whom  its  duties  had  been  previously  performed. 
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gently,  though  often  by  deputy,  the  duties  of  his  Professorship ; 
as  will  appear  from  the  list  of  his  writings,  many  of  which  were 
obviously,  and  several  expressly,  composed  for  the  guidance  of 
his  pupils. 

In  the  civil  troubles,  Zouche's  sympathies  were  on  the  side  of 
the  King,  and  his  departure  from  London  for  Oxford  in  1643, 
without  paying  a  Parliamentary  subsidy,  was  followed  by  a  dis- 
tress levied  on  the  furniture  of  his  chambers  in  Doctors  Commons. 
In  1646,  he  was  one  of  the  negotiators,  on  behalf  of  the  Royalist 
forces  in  Oxford,  of  the  articles  for  the  surrender  of  the  City  to 
Fairfax;  under  which  he,  and  the  other  "  malignants  "  there, 
were  permitted,  within  six  months,  without  taking  the  covenant, 
to  compound  for  their  estates,  and  to  proceed  to  London  for  the 
purpose.  He  compounded,  accordingly,  for  interests  in  land  at 
Harefield  near  Uxbridge,  at  Ascott  in  Oxfordshire,  and  at  Doc- 
tors Commons  in  the  City  of  London,  at  one-tenth  of  their  value. 
In  1647,  we  find  him  engaged,  together  with  Dr.  Robert  Sander- 
son, in  drafting  the  "  Reasons  "  of  the  University  of  Oxford  for 
disagreeing  with  the  Solemn  League  and  Covenant  and  the  Nega- 
tive Oath;  he  supplying  "  the  law  part,"  while  Sanderson  added 
"  what  referred  to  reason  and  conscience."  He  seems,  however, 
to  have  afterwards  repudiated  his  share  in  this  business,  and  in  the 
following  year  had  so  far  submitted  to  the  Parliamentary  Visitors 
of  the  University  as  to  be  allowed  to  retain  his  Academical  pre- 
ferments, which  he  continued  to  do  as  long  as  he  lived.  The 
visitors  were  also  induced  to  restore  his  son  Richard  to  a  Demy- 
ship  at  Magdalen  College,  of  which  he  had  been  deprived. 

Zouche's  position  during  the  remainder  of  the  commonwealth 
time  continued  to  be  ambiguous.  In  1649,  the  judgeship  of  the 
Admiralty  was  taken  from  him  and  conferred  upon  Dr.  Exon. 
On  the  other  hand,  he  was,  in  1654,  placed  upon  a  special  com- 
mission of  oyer  and  terminer,  consisting  of  three  Common  Law 
Judges,  three  Doctors  of  Civil  Law,  and  three  laymen,  for  the 
trial  of  Don  Pantaleone  Sa,  the  brother  of  the  Portuguese  Am- 
bassador, for  a  murder  committed  in  the  course  of  a  brawl  at 
the  Exchange.    Sa  was  condemned  and  executed,  and  one  of  the 
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zouche's  writings. 

The  literary  output  of  Zouche,  especially  if  we  remember  his 
life-long  occupations  as  Professor,  Advocate  and  Judge,  was  as 
surprising  in  amount  as  it  was  varied  in  character.  His  first  and 
somewhat  juvenile,  publication  (No.  i  in  the  list  which  follows) 
was  a  poem  descriptive  of  Europe,  Asia  and  Africa,  after  the 
manner  of  the  "  Periegesis  "  of  Dionysius.  In  a  euphuistic  pref- 
ace the  author  apologises  for  his  poetical  venture,  having  known 
"  some  whose  credit  hath  challenged  respect,  exceeding  strong 
in  prejudice  against  the  composing  and  reading  such  trifles." 
In  maturer  years  Zouche  attempted  a  play  (No.  6),  if  it  be 
rightly  attributed  to  him,  "  intended  to  be  performed  before  an 
Academical  audience,"  fitted,  indeed,  for  no  other,  since  the 
dramatis  personae  are  such  bloodless  abstractions  as  "  Fallacy," 
"  Opposition,"  and  "  Ambiguity."  At  a  much  later  date,  he 
produced  a  little  book  of  logical,  rhetorical,  and  ethical  maxims 
(No.  14).  Most  of  his  writings  were,  however,  upon  the  study 
and  the  practice  of  the  Civil  Law.  Several  of  these  were  hand- 
books for  disputations  at  the  University  (Nos.  12,  15),  and  two 
were  of  a  polemical  cast,  dealing,  respectively,  with  the  case  of 
Sa,  already  mentioned,  and  with  Sir  Edward  Coke's  views  upon 
Admiralty  Jurisdiction  (Nos.  13,  16).  But  his  most  important 
achievement  was  the  mapping  out  of  the  whole  field  of  law,  and 
the  subsequent  examination  in  detail  of  its  various  departments. 
The  "  Elementa  Jurisprudentiae  "  (No.  2),  although  in  termin- 
ology wholly,  and  in  substance  mainly,  a  setting  forth  of  Roman 
Law,  is  intended  to  supply  a  generally  applicable  scheme  of  legal 
science,  distributed  under  the  two  main  heads  of  "  Jus  "  and  "  Ju- 
dicium "  (or  "  Rights  "  and  "  Remedies  ") .  In  accordance  with 
the  method  which  he  had  thus  prescribed  to  himself,  Zouche 
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afterwards  dealt,  in  a  series  of  monographs,  with  the  several 
topics  of  "  Feudal,"  "  Sacred,"  "  Maritime  "  and  ''  Fecial  "  Law 
(Nos.  3,  4,  5,  7,  8,  9,  10) .  His  was  essentially  a  logical  mind,  and 
the  scheme  which  he  had  proposed  to  himself  was  consistently 
carried  out,  except,  perhaps,  in  the  last-mentioned  work,  of  which 
a  more  particular  account  will  be  given  hereafter. 

The  following  is  a  full  list  of  the  works  written  by  or  attributed 
to  Zouche: 

1.  "  The  Dove,"  or  passages  of  cosmography,  London,  1613,  i2mo, 

dedicated  to  Edward,  Lord  Zouche,  "  by  his  kinsman,  the  au- 
thor ";  reprinted,  with  a  memoir  and  notes,  by  his  descendant, 
the  Rev.  Richard  Walker,  B.  D.    Oxford,  1839,  8vo. 

2.  "  Elementa  Jurlsprudentiae,   definitionibus,   regulis,   et  sententiis 

selectionibus  juris  civilis  illustrata,"  Oxford,  1629,  i2mo;  Ox- 
ford, 1636,  sm.  4to,  together  with  Nos.  4  and  5;  Ley  den  and 
Amsterdam,  1652,  i2mo,  together  with  Nos.  7,  8,  9;  Leyden, 
1653,  1 2mo,  together  with  Nos.  4,  5  ;  and  1 68 1 . 

3.  "  Descriptio  juris  et  judicii  feudalis,  secundum  consuetudines  Medio- 

lani  et  Normanniae,  pro  introductione  ad  studium  jurispru- 
dentiae  Anglicanae,"  Oxford,  1634,  i2mo. 

4.  "  Descriptio  Juris  et  Judicii  temporalis,  secundum  consuetudines 

feudales  et  Normannicas,"  Oxford,  1636,  4to,  together  with 
Nos.  2  and  5;  reprinted  in  the  1683  edition  of  R.  Moket's 
"  Tractatus  de  politeia  ecclesiae  Anglicanae." 

5.  "  Descriptio  Juris  et  Judicii  ecclesiastic!,  secundum  canones  et  con- 

stitutiones  Anglicanas,"  Oxford,  1636,  4to,  together  with  Nos.  2 
and  4;  also  reprinted  in  the  1683  edition  of  Moket's  work. 

6.  "  The  Sophister,  a  Comedy,"  London,  1639,  4*^o,  anon.,  but  ascribed 

by  an  old  MS.  note  in  the  Bodleian  copy  to  Zouche :  so  also  by 
most  authorities  on  the  drama,  though  not  by  G.  Langbaine. 

7.  "  Descriptio  Juris  et  Judicii  sacri,  ad  quam  leges  quae  religionem  et 

piam  causam  respiciunt  referuntur,"  Oxford,  1640,  4to,  together 
with  Nos.  2,  8  and  9;  Leyden  and  Amsterdam,  1652,  i2mo. 

8.  "  Descriptio  Juris  et  Judicii  militaris,  ad  quam  leges  quae  rem  mili- 

tarem  et  ordinem  personarum  respiciunt  referuntur,"  Oxford, 
1 640,  4to,  with  Nos.  2,  7  and  9 ;  Leyden  and  Amsterdam,  1652, 
i2mo  (Part  II  of  this  work  treats  "  De  jure  militiae  civilis,  sive 
de  jure  Nobilitatis  "). 
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9.  "  Descriptio  Juris  et  Judicii  maritimi,  ad  quam  quae  navigationem 
et  negotiationem  maritimam  respiciunt  referuntur."  Oxford, 
1640,  4to,  with  Nos.  2,  7  and  8 ;  Leyden  and  Amsterdam,  1652, 
1 2mo  ( Part  I  treats  "  De  Jure  et  Judicio  maritime,"  Part  II  "  de 
Jure  et  Judicio  negotiationis  maritimae  " ) . 

10.  "  Juris  et  Judicii  fecialis,  sive  Juris  inter  Gentes,  et  quaestionum 

de  eodem  explicatio,"  Oxford,  1650,  4to;  Leyden,  165 1,  i2mo; 
Hague,  1659,  i2mo;  Mayence,  1661,  1 2mo ;  translated  by  Al- 
fred Vogel  as  "  Allgemeines  Volkerrecht,  wie  auch  allgemeines 
Urtheil  und  Anspriiche  aller  Volker,"  Frankfurt,  1666,  i2mo. 

11.  "  Cases  and  Questions  resolved  in  the  Civil  Law,"  Oxford,  1652, 

1 2mo,  intended  later  "  to  be  publiched  in  the  proper  language  of 
the  Civil  Law,  for  the  use  of  students  in  their  profession."  Part 
I  relates  to  Rights,  Part  II  to  Procedure. 

12.  "  Specimen  Quaestionum  Juris  Civilis,"  Oxford,  1653,  anon.,  but 

certainly  by  Zouche,  see  No.  1 5 . 

13.  "  Solutio  Quaestionis  veteris  et  novae,  sive  de  Legati  delinquentis 

judice  competente  dissertatio,"  Oxford,  1657,  i2mo;  Cologne, 
1662,  i2mo;  Berlin,  "  cum  notis  Henelii,"  1669,  i2mo;  trans- 
lated by  J.  J.  Lehmann  as  "  eines  vornehmen  englischen  Jurecon- 
sulti  Gedanken  von  dem  Traktement  eines  Ministers,"  etc.  Jena, 
1 7 1 7,  8 vo ;  also  by  D.  J.  gent,  as  "  a  Dissertation  concerning  the 
punishment  of  Ambassadors,"  &c.,  "  with  the  addition  of  a  Pref- 
ace concerning  the  occasion  of  writing  this  Treatise,"  London, 
1 7 1 7,  8 vo :  ( published  with  reference  to  the  affair  of  the  Swedish 
Ambassador,  Gyllenburg). 

The  title  of  this  book  was  probably  suggested  by  that  of  an 
anonymous  treatise  published  in  1606  at  Strassburg,  "  Quaestio 
vetus  et  nova :  an  legatum  adversus  principem  vel  rempublicam, 
ad  quam  missus  est,  delinquentem  salvo  jure  gentium  capere, 
retinere,  ac  punire  liceat."  * 

14.  "  Eruditionis  ingenuae  specimen,  scilicet  artium  Logicae,  Dialecti- 

cae,  et  Rhetoricae,  nee  non  moralis  Philosophiae,  M.  T.  Cice- 
ronis  definitionibus  et  sententiis  illustratae,"  Oxford,  1657, 
i2mo,  anon.,  but  dated  from  St.  Alban  Hall,  and  attributed  to 
Zouche  by  an  old  MS.  note  in  the  Bodleian  copy. 

15.  "  Quaestionum  Juris  Civilis  Centuria,  in  decem  classes  distributa," 

Oxford,  1660,  i2mo;  London,  1682,  i2mo.  In  the  Preface, 
dated  1659,  Zouche  alludes  to  his  publication  of  the  "  Specimen  " 
(No.  12)  six  years  previously,  and  dedicates  these  "  senectutis 

*  This  work  is  mentioned  in  chapter  12  of  Zouche's  book. 
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molimina  "  to  the  "  Jurisprudentiae  studiosis,  praesertim  B. 
Wicchami  alumnis,"  having  himself  been  "  humanioribus  Uteris 
et  juris  studio  institutus  "  in  the  two  Wiccamical  Colleges.  In  a 
case  in  the  Prerogative  Court,  in  1773,  Wright  v.  Sarmuda, 
Classis  iii,  Quaestio  6,  of  this  collection  having  been  cited  in  argu- 
ment, the  Judge,  Sir  W.  Wynne,  said  "  that  work  was  not  de- 
signed as  an  authority  for  courts,  but  as  a  disquisition  for  the 
schools."  (See  the  long  note  to  Taylor  v.  Diplock  in  2  Phill. 
Eccl.  Reports,  273  ;  also  2  Salk.  by  Evans,  593. ) 

16.  "  The  Jurisdiction  of  the  Admiralty  of  England,  asserted  against 
Sir  Edward  Coke's  Articuli  AdmJralitatts,  in  chap,  xxii  of  his 
'  Jurisdiction  of  Courts,'  "  London,  1663,  8vo,  In  a  preface, 
dated  from  Doctors  Commons,  Dr.  Baldwyn  attests  that  this 
treatise  was  delivered  into  his  hands  by  the  author  himself  to  be 
printed.  It  was  reprinted  in  the  folio  edition  of  1686,  of  the 
"  Consuetudo  vel  Lex  Mercatoria,"  of  Gerard  Malynes. 

With  a  view  to  his  candidature  for  the  Keepership  of  the 
Archives,  Zouche  compiled  in  manuscript  "  Privileges  of  the 
University  of  Oxford,  collected  into  a  body."  A  transcript  of 
this  manuscript  is  preserved  at  St.  John's  College. 


III. 

THE  WORK   NOW  REPRODUCED. 

It  has  been  already  explained  that  the  "  Jus  Feciale,"  published 
in  1650,  was  one,  and  the  last,  of  a  series  of  seven  monographs  in 
which  Zouche  dealt  with  various  departments  of  law,  in  accord- 
ance with  a  plan  which  he  had  prescribed  to  himself,  and  had 
explained,  twenty-one  years  previously,  in  his  "  Elementa  Juris- 
prudentiae,  definitionibus,  regulis,  et  sententiis  selectioribus  Juris 
Civilis  illustrata."  In  order  to  appreciate  the  later,  it  is  there- 
fore necessary  to  have  some  acquaintance  with  the  earlier  work, 
of  which  the  learned  Bishop  Sanderson  said  to  a  friend  that  the 
"  Elementa  Jurisprudentiae  was  a  book  he  could  say  without 
book;  and  that  no  wise  man  could  read  it  too  often,  or  love  or 
commend  it  too  much."  In  it  Zouche  maps  out  the  whole  field 
of  Law  according  to  a  system  of  his  own. 

In  Part  I  he  treats,  first,  of  the  "  Object "  of  Jurisprudence 
{Jurisprudentiae  Finis),  which  is  the  enforcement  of  "  Justice," 
the  principles  of  which  are  derived  from  Jus  Naturale,  Jus  Gen- 
tium, and  Jus  Civile;  secondly,  of  the  "  Subject "  of  Jurispru- 
dence {subjectum  in  quo  versatur),  i.  e.  "  Human  Intercourse" 
{communio  humana  universa),  which  takes  place  between:  (i) 
private  individuals,  (2)  Sovereign  and  subject,  (3)  persons  in 
special  relations,  ecclesiastical,  military  and  nautical,  (4)  Sover- 
eign and  Sovereign  {communio  generalis  inter  diversos  Principes 
et  Respublicas),  each  of  these  four  topics  involving  the  consider- 
ation of  personae,  res,  actus  (here  he  somewhat  misapplies  the 
Roman  classification  of  personae,  res,  actiones)  ;  lastly,  of  the 
"  Means  "  of  Jurisprudence,  i.  e.  the  methods  by  which  Justice  is 
brought  to  bear  upon  human  intercourse  {quibus  Finis  in  Sub- 
jectum inducitur) ,  of  which  the  principal  is  Judicium,  or  as  we 
should  say,  "  Procedure."  * 

*  In  this  distribution  of  his  subject  one  seems  to  trace  the  influence  of  the  "Paratitla  in 
Pandectas"  of  Wesenbecius  (1566). 
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Part  II  treats  of  "  Rights  "  in  general  {De  Jure  in  genere)  in 
relation  to  personae,  res,  and  actus. 

Part  III  is  devoted  to  "  Private,"  and  Part  IV  to  "  Public" 
Law^,  in  each  case  with  reference  to  persons,  things,  obligations, 
delicts,  and  duties.  In  Parts  V-VII,  we  pass  from  Law  and  Rights 
to  the  means  by  which  Rights  are  enforced,  namely  by  "  Judi- 
cium," in  its  successive  stages  of  causae  cognitio,  decretum,  and 
coercitio,  first  in  Private,  and  then  in  Public  Law;  in  each  case 
with  reference  to  persons,  things,  obligations,  delicts  and  duties. 
All  these  topics  are  discussed  in  the  phraseology  of  the  Civil  Law, 
often  in  sentences  taken  textually  from  the  Digest  and  Code.  It 
must  be  remarked  that  the  work,  after  dealing  fully  with  Private 
Law,  Public  Law,  and  the  Procedure  applicable  to  each,  ends 
somewhat  abruptly,  without  adding  a  word  to  what  had  been  said 
in  the  First  Part  as  to  a  communio  infer  diversos  Principes  et 
Respublicas.  It  would  rather  seem  that,  although  he  had  there 
announced  his  intention  of  dealing  with  this  topic,  it  was  only  at 
a  much  later  date,  and  perhaps  not  till  he  had  carefully  studied 
the  great  work  of  Grotius,  only  very  recently  published  when  the 
"  Elementa  "  was  written,*  that  Zouche  seriously  turned  his  at- 
tention to  it.  So  much  of  the  general  scheme  of  the  "  Elementa  " 
as  relates  to  the  Law,  Public  or  Private,  which  is  enforced  by 
each  State  over  those  subject  to  its  jurisdiction  was  worked  out  by 
him,  in  detail,  in  the  series  of  monographs  which  appeared  in 
rapid  succession  from  1634  to  1640;  but  it  was  not  till  1650  that 
he  published  anything  upon  the  body  of  rules  which  govern  the 
relations  of  each  sovereign  State  to  the  rest.  He  had  by  then 
utilized,  as  it  would  seem,  a  period  of  enforced  leisure  from  Aca- 
demical duties  ("otio  non  alias  felici"),  to  complete,  by  the 
"  Jus  Feciale,"  the  series  of  works  contemplated  twenty-one  years 
previously. 

In  the  new  work,  we  encounter  all  the  distinctions  and  terms 
with  which  the  "  Elementa,"  and  the  monographs  which  followed 
it,  had  familiarized  us ;  notably  the  distinction  between  ''  Rights  " 

•Grotius  complains  that  few  writers  had  touched  upon,  and  none  systematically,  "jus 
illud  quod  inter  populos  plures  aut  populorum  rectores  intercedit."   Proleg.  i. 
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(Jus)  and  "  Remedies  "  (Judicium).  One  might  thus  be  led  to 
hope  that  Zouche  had  seized,  and  adopted  into  his  system,  the 
division  of  subject-matter  which  has  contributed  so  much  to  clear- 
ness of  statement  in  modern  books  upon  International  Law:  that 
namely,  between  "  Peace  "  and  "  War  " ;  in  other  words,  between 
the  Rights  of  Nations,  and  the  Remedy,  in  the  last  resort,  for  the 
infringement  of  those  Rights.  This  unfortunately  turns  out  not  to 
be  the  case.  The  nomenclature  employed  in  his  previous  treatises 
to  distinguish  between  Rights  and  Remedies  is,  indeed,  still 
retained.  Part  I  is  headed  "  De  Jure  inter  Gentes,"  and  Part  II 
"  De  Judicio  inter  Gentes  " ;  but  the  contents  of  these  Parts  do  not 
correspond  to  their  titles.  Both  Parts  alike  treat  both  of  Peace 
and  of  War  (Part  I  of  Peace  in  sects.  1-5,  of  War  in  sects.  6-10; 
Part  II  of  Peace  in  sects.  1-5,  of  War  in  sects.  6-10)  ;  the  distinc- 
tion between  the  contents  of  the  two  Parts  being,  as  we  are  warned 
in  the  Address  to  the  Reader,  between  rules  which  are  fairly  well 
established  ("  quae  sunt  minus  dubitati  juris  "),  which,  whether 
they  relate  to  Peace  or  to  War,  he  places  in  Part  I ;  and  debatable 
matters  ("  quae  videbantur  juris  controversi  "),  which,  whether 
they  relate  to  Peace  or  to  War,  he  discusses  as  open  questions,  with 
arguments  pro  and  con.,  in  Part  II.  It  might  indeed  be  supposed 
from  the  mentions  with  which  this  Part  commences,  of  War, 
Arbitration,  Litigation  and  Pressure  of  Public  Opinion,  as  the 
modes  in  which  disputes  are  settled  "  between  Princes  and  peo- 
ples which  acknowledge  no  superior,"  that,  under  the  heading 
"  De  Judicio  inter  gentes,"  we  are  about  to  read  only  of  Proce- 
dure, having  this  object  in  view;  but  one  soon  discovers  that  this 
is  not  the  case. 

Apart,  however,  from  such  confusion  as  arises  from  the  inept 
classification  of  topics,  just  described,  the  book  possesses  merits 
which  more  than  justify  the  respectful  attention  which  it  has 
received. 

( I )  Previous  writers  had  dealt  piecemeal  with  isolated  topics 
of  the  Law  of  Nations,  in  works  upon  "  Reprisals,"  "  the  Duel," 
"  Legation,"   "  Military    Matters,"    "  Military   Discipline   and 
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Christianity,"  "  the  Justice  of  War  against  the  Indians,"  "  the 
Law  of  War  and  Military  Discipline,"  "  the  Alliances  and  Trea- 
ties of  Princes,"  "  the  Law  of  War  ";  till  we  come  to  the  treatise 
of  Grotius,  who  does  indeed  deal  with  the  law  both  of  war  and  of 
peace,  but  subordinates  the  latter  to  the  former. 

Zouche  was  the  first  to  conceive  of  the  topic  as  a  whole,  and 
to  recognize  that  war,  with  which  his  predecessors  had  mainly 
busied  themselves,  is  but  a  means,  whereby,  in  the  last  resort,  the 
rights  which  Nations  enjoy  in  time  of  peace  may  be  vindicated. 

(2)  He  bestowed  upon  his  topic  the  really  descriptive  title 
which,  in  its  translated  forms,  has  largely  superseded  the  ambigu- 
ous term  "Jus  Gentium  "  (still  lingering  as  "  Droit  des  Gens," 
"  Volkerrecht "),  by  which  it  had  begun  to  be  known.  After 
examining  the  ambiguities  which  beset  this  term  when  employed 
to  describe  the  body  of  generally  received  rules  which  govern  the 
relations  of  State  to  State  ("  quod  inter  Principes  vel  Populos 
diversarum  gentium  communiter  intercedit "),  he  announces  his 
intention  of  giving  to  that  body  of  rules,  partially  dealt  with  in  the 
Roman  Jus  Feciale,  the  name  "Jus  inter  Gentes  "  ("Jus  inter 
gentes  placet  appellare").  This  collocation  of  words  had,  in- 
deed, occurred,  as  it  were  accidentally,  here  and  there  in  the  pages 
of  earlier  writers,  such  as  Victoria,  Vasquez,  Suarez,  and  Grotius, 
but  was  now  for  the  first  time  deliberately  adopted  as  the  name  of 
a  science  which,  as  a  whole,  had  previously  been  nameless.  The 
subsequent  history  of  the  term  is  well  known.  The  Chancellor 
D'Aguesseau,  in  1716,  commends  to  his  son  the  study  of  "  ce  qu'on 
appelle  le  Droit  des  Gens,  ou,  pour  parler  plus  correctement, 
parceque  le  nom  de  Droit  des  Gens  a  un  autre  sens,  le  Droit  entre 
les  Nations  ";  so  to  the  same  efifect,  in  1740,  the  Abbe  de  Saint 
Pierre.  But  it  was  Jeremy  Bentham  who,  in  his  "  Principles 
of  Morals  and  Legislation,"  1789,  secured  the  general  adoption 
of  Zouche's  suggestion,  by  coining  the  term  "  International 
Law,"  as  "  calculated  to  express,  in  a  more  significant  way,  the 
branch  of  law  which  goes  commonly  under  the  name  of  the  Law 
of  Nations." 
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(3)  The  work  is  rigidly  methodical,  in  accordance  with  a 
scheme  approximately  suggested  by  that  followed  by  the  Roman 
jurists,  in  distributing  the  topics  of  Private  Law.  Alike  in  Part  I 
and  in  Part  II,  and  in  each  with  reference  both  to  Peace  and  War, 
the  discussion  turns  successively  upon  "  Persons,"  "  Property," 
"  Duties,"  and  "  Wrongs  "  {Personae,  Dominium,  Dehita,  De- 
licta) .  It  can  not  be  said  that  the  topics  of  International  Law  are 
thus  classified  to  the  best  advantage;  nor  is  the  choice  of  termin- 
ology always  of  the  happiest:  e.  g.  "  Debitum  "  is  not  ordinarily 
employed  to  cover  "  obligationes,"  whether  "  ex  contractu  "  or 
"  quasi-ex-contractu."  But  Zouche  could  not  be  expected  to  an- 
ticipate the  progress  which  has  been  made  in  the  literature  of  the 
science  during  the  two  centuries  and  a  half  which  have  elapsed 
since  the  publication  of  his  book.  He  did  excellent  service  by 
working  out  his  system  with  scrupulous,  if  somewhat  pedantic, 
diligence;  promoting  thereby  the  intelligent  study  of  the  subject, 
and  entitling  his  treatise  to  the  praise  long  ago  bestowed  upon  it 
by  von  Ompteda  (p.  252)  as  "  the  first  text-book  of  the  whole 
Law  of  Nations  (Das  erste  Lehrbuch  des  gesammten  Volker- 
rechts),  and  its  author  to  be  described  by  Rivier  as  "  zweiter 
Begriinder  des  Volkerrechts." 

With  these  explanations,  the  very  full  Table  of  Contents  will 
tell  its  own  story, 

(4)  The  writer,  described  by  A.  Wood  as  "  the  living  pandect 
of  the  law,"  gives  ample  evidence  here,  as  in  his  other  works,  of 
his  familiarity  with  the  Digest  and  Code  and  their  commentators, 
as  also  with  a  wide  range  of  classical  authors.  For  initiation  into 
both  kinds  of  knowledge,  he  gives  credit  in  one  of  his  Dedications 
to  the  training  which  he  had  received  in  the  two  famous  Wic- 
camical  Colleges:  "  a  pueritia  ultra  adolescentiam  humanioribus 
literis  et  juris  studio  institutus." 

(5)  But  the  work  abounds  not  only  in  "  wise  saws  "  from  the 
Greeks  and  Romans,  but,  also,  to  a  degree  previously  unusual, 
in  "modern  instances,"  gathered  from  European  history;  as  is 
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evidenced  by  their  occurrence  on  pp.  9,  13-15,  22,  23,  26,  28, 
29,  34>  52,  55,  58,  62,  64,  65,  74,  79,  81-86,  88-91,  97-99,  loi,  103- 

107,  no,  III,  113,  118,  119,  121-123,  125-128,  130,  131,  134-138, 
148-151,  155,  157,  160,  163,  167,  169,  171,  178,  181,  183,  187,  190, 
191,  194. 

(6)  Unlike  some  of  his  predecessors,  Zouche  fully  acknowl- 
edges the  assistance  which  he  has  derived  from  earlier  writers, 
especially  from  Gentili  and  Grotius.  It  has  been  thought  likely 
to  be  useful  to  append  to  this  edition  of  the  work  a  full  Index  of 
authors  cited. 

(7)  The  work  touches,  with  a  certain  amount  of  repetition, 
upon  most  of  the  topics  discussed  in  books  upon  International 
Law  at  the  present  day.  The  references  which  follow,  arranged 
alphabetically  under  the  two  general  headings  of  "  Peace  "  and 
"  War,"  may  facilitate  the  discovery  of  the  views  of  the  author 
upon  each  topic. 

On  Peace,  see,  as  to  Arbitration,  pp.  54,  57,  75,  76 ;  Armaments, 
undue,  iii;  Ceremonial,  20;  Conflict  of  Laws,  61,  65,  67-70; 
Domicil,  6S,  121,  122;  Embassy,  11,  18,  19,  26,  89-103,  155;  Ex- 
tradition, 109,  no;  Extra-territoriality ,  62;  Identity  of  a  State, 
63;  Passage,  right  of,  112;  Piracy,  35,  133;  Precedence,  13,  87- 
90;  Prescription,  JJ]  Privileges,  see  Embassy;  Protectorates,  41 ; 
Salutes,  132;  Sea,  the  ownership  of,  73;  Treaties,  22-24,  28,  103- 

108,  115;  Usucapio,  77;  Wreckage,  73. 

On  War,  see,  as  to  Assassination,  p.  187;  Declaration,  3,  183; 
Booty,  37;  Belli  Commercia,  42,  46,  50;  Capitulations,  165,  167, 
172,  190,  191  ;  Capture,  124,  125,  126;  Conquest,  36,  38,  137;  Con- 
traband, 128-132;  Conventions,  military,  ^y,  173-180;  Duels,  146- 
150;  Enemies,  lawful,  35,  121,  122,  Enemy  Ambassador,  157; 
Enemy  combined  with  Neutral  Property,  127;  Fraud,  50,  185, 
iS6',  Garrison,  slaughter  of ,  igo]  Hostages,  /\.g,  181,  182,  ig2]  Just 
War,  116,  121 ;  Neutrality,  56,  125;  Neutral  Territory,  125,  150, 
151 ;  Pillage,  37,  126;  Poison,  186;  Prisoners,  152,  160,  167,  190, 
191,  192;  Prize,  127;  Property,  when  it  passes,  and  when  Neutral 


XVI 

should  restore  it,  ib.  12^]  Ransom,  ^2,  134-136,  163,  i6/\.;  Retalia- 
tion, 189,  192;  Ship  and  goods,  127;  Stratagems,  44;  Tobacco, 
131;  Truces,  160,  162;  Victory,  the  test  of,  152;  Women  and 
Children,  the  treatment  of,  53,  163,  193,  194. 

On  the  page  following  the  author's  address  Ad  Lectorem, 
there  will  be  found  the  original  list  of  Errata,  the  length  of 
which  is  attributed  to  the  imperfections  of  the  copy  supplied  by 
the  author,  and  to  his  absence  from  Oxford.  A  careful  reading 
of  the  text  has,  however,  shown  that  this  list  is  by  no  means  ex- 
haustive. It  has  therefore  been  thought  desirable  to  print  at  the 
end  of  the  book  a  more  complete  list,  in  which  the  errata  orig- 
inally indicated  are  incorporated  with  those  to  which  attention 
has  now  been  called  for  the  first  time. 

The  editor  has  been  fortunate  enough  to  secure  the  services,  as 
translator  of  the  "  Jus  Feciale,"  of  his  friend  Mr.  J.  L.  Brierly, 
B.  C.  L.,  Barrister-at-law  and  Fellow  of  All  Souls  College,  who 
is  also  mainly  responsible  for  the  further  list  of  Errata,  and  for 
the  Index  of  authors  cited. 

T.  E.  H. 

Oxford 
25  July,  1910. 
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Ad    Lectorem* 

Uthor  Elementorum  Jurifprudentix  pro  ratio- 
ne  Communionis,  humana? ,  Juris  &  Judicii  fun- 
damenta  exhibere  Jnftituens ;  pritnum  pro  Com- 
raunione  in  genere ,  Juris  &  Judicii  principia  ge- 
neralia  :  Deinde  pro  ea ,  qusc  inter  perfonas  Pri-' 
vatas ,  nee  non  qui  P'rivatis  cum  Principibus  in- 
tercedit ;  cum  Privati,  turn  Publici  Juris,  &  Judicii  regulas  tradi- 
dit.  Poflca  pro  Communione  fpeciali,  ntpote  Sacra,  qux  Religio* 
nem  ,  &Piascauras,  Militari  qiux  Militiam  armatani  &  Civilem, 
Maritimam,quarNavigatJonem,  &  Ncgotiationem  ,  &Feudalem 
<]ua:  fidelitatenr,  &  Pacem  refpicit,  Juris  &  Judicii  Sacri,  Militaris, 
Maritimi,  &  Feudalis  dcfcriptiones contexuit :  Atque  in  prioribus 
ad  Juris  Civilisauthoritatesfeaftrinxii ,  ad  poftremam  ,  fcilicet 
Feudalem,Confuetudines  Mediolancnfes  &  Normanicas  applicuit. 
Tandem  ad  Explicationem  eorum  qux  ad  Communionem,qu3E  in- 
ter diverfos  Principes,aut  Populos  incercedit,  conducunt,perre(ftu- 
rus  ,  alios  authores  nimirum  Hi ftorico-ju re-peri tos  confulere  ne- 
cefle  habuit.  E  quibus  Albericum  Gentilem  ,  &  Hugonem  Gro- 
tium  pro  Coryphaeis  habendos  duxit ,  utruinq;  omnis  generis  era- 
dicione  infignem,  quorum  ille  ad  Juris ,  hie  ad  Rationis  trutinam 
qu2  traditexpendit.  Alios  etiam  Authores  pro  fubjeda  materia 
adhibuit,  &  propofitis  primuni  qus.  funt  minus  dubitati  juris  ,  ea 
qui  videbancur  juris  controverfi  ad  quiftiones  redcgic.  In  quibus 
a  ftaiuendo  quicquam  pro  fua  fencenda  abftinuit.j  Conrulrius 
Academis  Socratirae  inftirutum  imitari  ratus,  quae  port  cauias ,  & 
rationes  allata':,  &  quid  in  unaquaq;  parre  dici  poflit  expofitumj 
Audientium  judicium  integrum  atque  libcrum  reliquit,  Hsc  qua- 
llacunq;  funt ,  J)ivina  faventeClementja  ,  pro  Muneris  qupd  ali- 
quandiu  in  Academia  fuflinuit  officio  in  Juventutis  fludiofe  gra* 
tiam  otio  non  alias  felici  compofuic.  Quf  fialiisin  urum,necfibi 
in  prarjudicium  cedant.  quod  in  yoto  habuit,  confeqlieQur, 

A  2  Cum 


Cum  Errata  quamplura,  excmplaris  minus  accurati,  &  Authoris 
abfentii  occafione  contigerint;  Ledor  rogatur,ut  minutiora, 
pro  fuo  judicio ,  alia  prout  animadvcrfum  eft,  emendare  aon 
gravetur. 

PAg,  4.  lin.  14.  (^f^n/Vtw/tei,  Cogfut'onibus.  p.  x  j.  1.  19.  Arabitnum ,  Am 
bixnum.  p.  15. 1.  i6.decrevimui,iA^.  non  tribueret.  p.  19. 1.  '^.Legaksy  Lt 
gatos.  p.  2 5.1.  ii.&omic.  ei  amJc.  p,  16. 1,  9,  civili,  add.  debetur.  I.  ii. 
aridi.avide.  p.  17. 1.  \z.ToUminus,Tolumnm.  1.  z6.  Amiut,  Anifu.  p.i8.1.|. 
luxKt  vii,  luxuria.  p.  41.  1. 11.  Ftncs  quos,  Apuicos.  1.  it.  dcquibiu,  deiu. 
p.  47 . 1. 10.  agerCj  zAd.fbUt.  p.  60. 1. 1 4.  fubeimt,  fubfmt.  p.  6  y .  L  j  i .  /»//f,  po/I 
pu  p.  67.1.  io.ji(„ficut.  ^.7\.\.-i.:Maneniu6,.Manciniii.  I.9.  Ei,cum-  p.  7? 
I.  14.  Piftrato,  PtJifirijiO.  p.  77.  I.  4.  vivKi,avKs.  I  j  j.  Pierno,  ,Pufrno.  p.  79- 
i.  ji.  'BdUatjurri^Galeariim.  \.  n.  Artitam,  Arftcam.  Prioino,priv*to.  p.8j.I.4. 
unde, ut.  p.  91.1.  iA.jffern/n,ajfcrit.  L  i^.Stoicprum.idd.  nomine,  p.ioo.  |.i8. 
mit,zdd.  Gentilii.  p.  114.I.  i$.iiutu.tnodo.  p.  117.  1. 16.  ojlendfjje,  obtendiffe, 
p.  izS.l.  jz.  AmJcatn,  Attictm.  p.  i  jo.  1.  iS.oinoxiwx.o&noxii».  p.iji.  I.jt. 
fubdUo,fnbditk.  p.  1,34.1.  2,1.  Eorum^Efjitj.  p.  153.  1.  JJ.  iufraimm,  infrauein. 
p.  I  j6.1.  II.  wnmpeiimt,rubii impedtu  P..156.  \.^.  Anin Ciftn.^iutfiiQtiUi 
dclenda.  f.i7i-l6.  proRege,iii.  HifftViM.  \.%.miffMefl,imi([iucQeu 


PARS 


PARS   PRIMA. 

Sea. 

1.  r^f  Jnre inter Gentei^  &  defttrePacn.  Pag.  i. 

2.  1—'      1>e  Statu  inter  eos  quihufckm  Pax  efi  ^  Vhi  de  Impoto 

(^tvili,  Amicti^f^  Socin.  -i 

J.     TkDonunio  inter  COS  cjuiynfcHm  Pnx  ejt  ^  ubi  de  AcqnifitioMc 

Civili  mohtliHm ,  c^  immobilium.  -i 

4.     De  Dehito  Civtli  inter  eos  ejuibufcHm  Pax  efl  ,  tttfote  de  fun 

CongreJftUy  Le^atio/itj^  (^Foederis  Civil n.  \o 

J.     Tk  Delitlo  inter  eos  quil^HfcHm  Pax  eji ,  Htfote  circa  Perfonas^ 

Re  I,  ant  Lkifita.  25 

^.     "De  jftre  3eUi  folennu^  &  minm  folennii,  ut  Repr.tPiliurKm.  30 

7.  De  Statu  inter  eos  quibufcHmBeUHm  ,  ubs.  de  Imperio  milttari^ 

Jnimuif,  O'  HoftibHs.  3  i 

8.  De  Domimd  inter  eos  qmbHftum  Belltttny  uhi  de  Acquifttiorte  mi" 

lit  art  mobiltum  &  immobilium.  36 

9.  *De  'Debito  inter  eos  quibujcum  Bellum,  utpote  de  Con^reffft,  Le- 

ffatione^  Conventione,  C^  Jrcedere  militari.  42 

10.  DeT)eli^o  inter  eos  ejHihnfcum  Belhtf»,  utpote  tx  Cau/'a  ,  Pro- 

fecjuHtiofte^vel  Exectttione  injufi-a.  50 

PARS   SECVNDA 

Sect.    I 

De  ludiao  inter  Gentes^  isr  de 

§^aJiionibus  'Tacts.  54, 

Qu«ft. 

1-     A  ^^CMnt  omnibus  pacem  habere liceat?  5  J 

2.   *\     Vtrum  a  'Pace  ,  an  a  Bello  ali^uanUo  majusfit  incorrrmo- 

dum?  55 

C{[  5  3,  Vtrum 


3 .  Vtrum  Pax  init^aa  a^ho  hello  fit  pr*ferenda^  5  6 

4.  A»i0tervicinerMmArnMfPaxfitaffe£iart(U?  %6 


Sect,   II. 

De  §lu<£Jlion'tbm  Statuijnter  eos 

quibufcum  Tax  eji,  57 

Quarft. 

1 .  \7  Trum  Jmperator  germanicM,  etiam  RomdnHi  dkl  fojfit?  57 

2,  V        Vtrnm  'DignitM    Jmperatoria   fendeat  a  C.oyonatione 

Pontificia?  58 

5.     Vtrunt  Im^erator  in  Reges ,  &  Prtncipes  alios  Jntper'ntm  ha- 

heat?  5P 

4.  Vtrf*m  Prince fs ,  vel  TopHlta  C  lie  me  la ,  vel  ina(juali  fadere 

fiatHmmmet?  61 

5.  Vtrnm  Princifn  vel  Populi  Majefiati  derogtt ,  Ltga  aliunde 

afcifcere?  61 

^.    Vtrnm  Princeps  in  alium  Princifem  m  fm  territorio  Imferinm 

haheat?  61 

n.     Vtrnnt  idem  Popnltts  cenfendm  fit  mutato  imperio?  63 

8,     An  mutatione  Loci  m/ttetftr  Popnlw?  5  j 

p.     An  Princeps  Suhditunffuftm  ,  in  territorio  ^rincipts  a/terim, 

,nohtl  it  are  pojfit  ?  ^4 

10.  Vtrum  Subditm^ctti  ah  externa  Principe  Honor  deldtui  efi  ,  eo- 

dem  aphd/nos  gander  e  dcbgat  ?  64 

1 1 .  ZJtrnm  cum  idem  Princeps  duobfu  regnif  praefi  ,  in  altero  regno 

natm^  in  alio  jm  Subditi  obtineati  ^5 

12.  An  CiviyVel  Subdito  Civ/tatem,  autpatriam^  venia  non  impe- 

trata,  deferere  lice-at?  ■  66 

1 3 .  Vtrum  idem  duarum  Ctvitatum  fimul  Civis  ejfe  poj/it  ?         6j 

14.  Vtrum  cjui  in  regno  externa  dtumoratus  efi ,  (^  familiam  con- 

traxitf  patriae  in  (jua  natus  eft,  renuntiajfe  cenfend/ufit?       6  8 

15.  Antjui  in  regno  externa  natw  efi^  a  paterna  Origine  jw-  confeciui 

deheat'i  69 

16.    CU)M 


1 6.  Cttjm  Suyditni  ftt^  qui  a  [no  popuh  dcditk4^  ah  alio  receptus  no» 

efi?  7, 

17.  VtrKmProfugHi^  <jui  tn  alteriw  Principis  ohfeqHinm  tranfiit^ 

PatrU  Ligibm  teneatttr?  ji 

Sect.    IH. 

De  §^dft'tombm  'Domimi  inter  eos 
^uibufcum  Tax  efi, 

Quaft. 

1 .  "^  /  Trum  immijfiQne  jaculi  ret  pofej^o  acquiri pojfn?  72 

2.  V  Vtrum  Mare  occHpari  pojjtt?  yi 
5.               VtmmadLitTMCjeEiaPrincipihi**  ^  vet  territmiT)o' 

m»*i  occupare  /tceat?  ^2 

.4.     ^«  Vrhs  de  novo  co/idtta  cedat  Regiom?  n/L 

5.  An  de  liomimo  c^jure  ex  ConjeSlHrisfiatttere  Ikeat?  75 

6.  AHextitHloantiqHopoffi'JJio  nova  fit  deceraettda?  75 

7.  Ah  de  Dcminio  inter  aim  Arintri,  pro  /ho  jttre  pronuntiare  pef- 

fim?  je 

8.  Vtrxm  inter  divtrfos  Principes procedat  nfucapioj  vel  Praffrip^ 

tio?  yj 

$.     Vtrftmjw  in  regna  Occidrntu  ad  Romanam  Pomifcem  ex  T)o- 

nattone  (^onfiamirti  tranjlatitm  ft?  yy 

TO.  Vtrum  fm  ad  Indorum  Regiones  Regi  HiQ)anofoli  c^»npetat.  78 
I  J.  B  RigumfiUismerinfucceffione  prxferendtu  fit^  qui  ante  adep- 

tHmregnum^  anqmpojieanatfif  c(l}  yg 

I  a.  9y^n  in [ttccejjime  ad  regnnm  2(jpos  ex  filio  prior e  ,  fecHndofilio 

fit  praferendiu  ?  go 

13.  Vtrftm  T^p^temexfororedefjunfti^  Patrhe/us  ^  afitccejpone  ad 

regnttm  exclttdere  deheat  ?  81 

14.  c^n  T^pos  ex  for  ('re  patrni^  filio  ,  infuccejfione  ad  regnumfit 

praferendw  ?  82 

15.  Vtrumftirpe  re^a  deficie»te,fiirpis  proximo  T'rineeps  ,  angra- 
du  proximior  in  regno  fuccedere  deheat  >  83 

16.  VtrnrnjohanmlVilMmoQiviaj  &  juliaci  defunSlo  ^  ^ucis 

Saxmtd^ 


Saxomce^  Ulfarchioxui  BranJtliftrgfrtjif  ,  vcl  ^DucM  l{jobur- 
genJis^jM  fuccedaidi  fottKi  fuerit  >  8T 

Sect.     IV. 

De  €lu^dflombu6  Vebiti  inter 

COS  quibujcum  Tax  eft.  ^6 

1 .  \T Trum  PrtHcipet  de  Loco^^  frAcedentia  contendere  deceat^Sj 

2 .  V        ZJtrnm  Locm  potior  pro  nHmeY\an  fro  prafiantia  T)igm' 

tatum  debeatur  ?  88 

3 .  A»  Locm  potior  el  qui  ampliorent ,  an  ei  efni  antiquiorem  dtgm- 

tateitt  obtinet^  fit  cottcedendui  ?  88 

4.  ZJtrum  Legato  Privc%pi4  fttperioru  tthfentis  ,  Princeps  inferior 

pnfens ,  pritferendnt  ft '^  89 

9.  VtrHm  Sffperiori  EleBo^  nondtim  confirmato  Rex  inferior  cedere 

diheat  ?  90 

10.  An  in  CulloijHiu^  ^  Litens  Seremffimi  titulht ,  iUadhibendMS 

fit,  qui  rwnfuHt  Reges  ?  po 

\  I .  An  qui  ImpertumfttmntHm  non  habent Legato j  mittere  foffunt.  90 
12.   ZJ trnm  Religioji  ^  c^Clerici  ad  LegdtioneJ  obennd'if  ftfit  adhi- 

bendi  >  91 

1 5 .   Anfttmims  Legationes  mandari  pofftnt  ?  9a 

14.   An  Legatio  ex  caufa  privatafit  decernenda  ?  93 

»5.    An  LegatuvermittefidumXJxores  fccum  ducere}  94 

1(5.   An  per  partem  Legator um  Legatio  peragi  pojpt  >  95 

17.  AnLegatnmaUqtiutidononadtnittereiiceat}  96 

18.  An  Legatn^  proHtiittate  pHblica^  pr<tter  mandatttm  ^  a/iquidtt- 

gere  pcjfit  ?  96 

19.  (iyi'n  Princ.ps  ex  eo  teneatur,  quod  Legatiu  agtt  ,  pnttr  rtUindar 

tnm  arcanum  ?  97 

10.  ayfyi  JLigat  its  admittendus  fit  ad  procurandum  cattfas  fubditorum 

Regis  fui  >  98 

21.    An  Legato  mendaciu  Mti  liceat  }  p8 

2  2  -   AnLegattsfecHritoi  debeatnr  ab  a/iu,quat»  ad  quos  mififi  [unt  >gsf 

Z7,    An 


aj .  Ah  Exft/i  ad  Trincipcr»  fnnm  Legato  fecur it m  dcheatttr?     i  oo 

24.  An  Le^atui^  in  loco  ubi  Legatiomm  obit ,af Hone  civi/i cojtvcni/v 

pojfit?  IGO 

25.  Anexdonw  Legati ,  deiitli  reos  extraherc  liceatf  loi 
36.  An  LegutM  delinqHcnj  ad  JHum  Principtm  rewittendiu  ftt?  103, 
27.  Z^trum  Princeps,  per  interpoji tarn  per/onar»  ,  matrimoniumva- 

Itde  contrahat!'  105 

28;  (LAafcedHiinire  liceatcumiii  ejui  alienifunt  a  Religione?  loj 
2J>.  An  Princeps^  ejpei  promijtt  attxilia  ,  cum  commode  prafiare  tion 

pojfit^teneatur}  104 

30.  An  Commtrcii  jive  l^gotiationu  privtUgta^  de  qttihiu  cnm  ex- 

terit  ccnvenit^revocare  lictat?  105 

3 1 .  Zftrtimfwdtiti  (jMo  cautum  eji  de  Socii^^  adfuturos  Sociosftt  ex- 

tendendumf  lo> 

32.  SiSociibellHmgerant,  utrt  potit»  Auxiliumftt  ferendnm?    1 06 

33.  Anex  fa'dereteneantHr  Jutceffores?  ic6 

34.  An  Convent  tones,  ci-  fader  a  inter  Principe  sfiyi^l  AW  ^an  ex  aqno 

(^  bono  interpretattomm  accipiunt?  1 07 

3  5  •  1^»  J  uruntentMm  dolo  elicitum  obtigct?  107 

36.  ty^»  furamentum  metu  e  x  tor  turn  oblige  t?  108 

Sect.    V. 

De  g^4eftonihm 'Dell  Bi  inter  eos 
qml'ufcum^Pax  eft. 

Quxft. 

1 .  -XT  TrMrn  Inj«ri<e  a  Sftbditis  illat*^  Prindpem  vel  Populum  af- 

V  ficiam?  108 

2.  Vtrttm  T)eli5i,um  Principifit  imputandum,  tjui  alibi  de- 

lin^juentem  recepit?  109 

3.  Vtrttm  Profngnm  T)tliEli  in  P atria  reum  ,  Prtnceps  territorii, 

in  (jMorepertus  efl,  remittere  tencatur?  HO 

4.  Vtrttm  pro  "^De/iHo  Vniverjitatis  Jticce fores  teneantMr?     no 

5.  Vtrum  a  Principe  Vlcifctndi  fint  tnJHriit ,  qnof  CHmprivatHS 

effttjtifityimt?  m 

*»*  6.  Vtrum 


6.  Vtrum  contra  (iAfoicitiamjCommittMt ,  qui  vires  attget ,  out  in 

fko  arctmfiicit  ?  m 

7.  yin  fit  contra  Amicitiam  Suhditos  aJiems  recipere  ?  112 

8 .  Art  iiii  (jitihttfcum  eft  Atmcitia,tra»fitHs  fit  denegandtu  }        n  2 
p.     A»  iu  ejuiinfifcttm  eft  Aruicitia  (^ommercmm  intrrdicere  liceat} 

U3 

10.  Anres alien*!  aliquando  ifvtjitu^ontinncapereliceat}         llj 

11.  ZJtntm Exterii aliqiMtido  territorium  alienum invadttre liceat} 

H4 
I  a .  ZJ  trum  Exterii  opprejfts  contra  Socies  auxili«mferre  liceati  114 
1 3 .  An  promt ^a  infcedere  aliejtiando  nan  Uceat  obfervare  ?  H  5 

Sect.    VI 

Quacft. 

1.  /v  7{^ Bellum oliefHod fit  licitHm}  116 

2.  /»•     AnBe/iumt4tri»^jufiMmefefoJJit>  116 

3 .  A»  'Belittm  moveri  pojpt  ah  eo  tjtti  fuprejnam  foteftattm  H«n  ha- 

kfi  117 

4.  An  ex  coftfa  vetufta  helium  mpvere  licemt  ?  117 
5       XJtritmEliKJthetha  Regina  AngRa  ,  Belgartim,  contra  Regem 

HtJpaniOij patrocini/tm JM^e  [nfceperit}  ij8 

6.  Virum  Suhditit  contra  Legitimum  regni  fncce^orem  Religionis 

caufaconjurare  /iceati  up 

7.  An  Reprafalia  fint  Licita}  120 

Sect.    VIL 

De  §lu^6tftfonihw  Status  inter 

eos  qmhufcwn  !Be!ium»  i2o 

Quxft. 

I.    AJf^Hoftes  habettdi  fint^  qui  contra  naturamdellti^mnt}  120 
a.'**'     An  HofteshabendifiHty  quialifnifftntaStilgiom}     121 

3.  t^H 


g.     fiAri  cfMi  ah  Origine  fuhdniti  fuit  Inimici,  apud  jimicot  degens, 
antic M  cenfendni  fit  ?  12 1 

4.  An  e^ui  ab  Origine  AmicifmtffAditiUy  apud  InimUM  domicili'- 

um  hahem^  tnimicorum  fubditw^  fit,  habendm  ?  132 

5.  Vtrum  ad  militiam  tiofiium  froficifcentes  ^  tanquam  Hoftes 

traSlare  liceat  ?  12Z 

6.  Vtrum  Exteri  qtti  cUm  'Suhditu  centra  Prirwipem  militant  ^ 

Rchelles  fint  habendi  }  ^  1 2  j 

7.  Vtrum  'Btlgiz  Subditi,  cum  c^Hthm  Rex  Hijpam£  .  tattq/tam  li- 

berk  traBare  confentiit ,  a  Dominio  ejw  imTmtnitatem  confe- 
ijHutifmt}  123 

Sect.    VIII. 

T>e  §}u<)(jliomhm  Domhiii  inter  eos 
quihufcum  'Bellum  eji. 

Quasft. 

1.  A  T^Res ai>  Hofiibui capt*,capientiHnt  fiwit ,  antequam  de- 
XJL  dnBafuftt  intra pritfidia}  izJ\ 

2.  Ah  Res  ab  Hoftibm  eapt*,  i»  ^micmn  terrnorinm  dela- 

t(t^  prioribtu  Dominii  fint  refi^tuendit  >  125 

3 .  An  Res  capt<t  hahendafirtt,  qtta  a.  perfeqnentibus  evadere  non^o- 

tuerunt  ?         -  126 

4.  Vtrfttft  eorum  bona,  <jHorum  Oppida^  oat  agri  ab  Hofiibus  occu- 

pant Mr,  deprttdari  liceat  ?  1 2<5 

5  ■     An  Amicornm  bona  in  navi  Hofiili  capere  liceat  ?  irj 

6.  An  Amicorum  naves  Inimicornm  bona  deferentes  prada  cedant  ? 

127 

7.  An  Res  Amicorum,  ad  Hofies  tranfeuntes,  intercipere  liceat}  1 28 

8 .  Vtrum  prohtbita^ecie,  ne  ad  Hofles  deferatur^  mater iam  ex  qua 

conficittt*  fpecies,  intercipere  liceat  ?  1 29 

9.  An  cum  prohibetHr  quid  deferri  ad  Hofies,  fi  reiptohibit£  accef- 

forium  defer  at  ur,  capere  liceat  ?  130 

50.  Vtrum  bona  prohibita  deprehenfa  in  via  ad  locmn  hofiilem,  prout 

defiinata  ad  hofies  capi  poffmt  ?  J  3  o 

'».*  a  II.  Vtrum 


1 1 .  ZJtrum  lis,  quibm  conce^Htn  eji  capere  tranfeuntes  ad  hojies^  ca- 
pere  Herat  ah  hojiihru  redtuntts?  131 

13.  ZJtrum  Hsrbam  7{jcotianam,  vulgo  Tobacco^  ad  Hofies  tranf- 
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Sect.     IX. 
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Quae  ft. 
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V  rimer e  lie  eat  ? 

1.  Ah 
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Hoflili  refertfu  efi^  belli  inQommodts fit  ohnoxim  }  \6z 
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3  5 .  An  ntulieribtts  ,  qmbus  permi^um  ,  fecum  portare  ^Hodpofent^ 

viros  exportare  licuit  ?  1 6p 

3  6 .  An  patli  cum  vefiibm  exire,  cum  armu  exire  pojftnt  ?  1 70 

37.  An  LtccKtia  perfonn  comejfa^  ad  bona  extendatnr  ?  171 

38.  A»  Deditio  par  tin  profit  reliijuu  ?  171 
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172 

41.  An  Deditos  tanijuam  proditores  ^  Is  cm  deditio  faSla  efi  punire 

pofiit}  ^  173 
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PARS     PRIMA. 

Sect,    I. 

.  J  US  inter  Rentes  efi/iuod  in  communiine  intef  diveffoi  frittcipet^ 
vel  popnlos^penes  <jhos  efi  imperiitm,  ufftrpatKr.  ^uodfcilicety 
LMoribm  rattoni  congrnis  inter  Cjentes  plerafi{He  receptum  efi, 
dridin^uodgerttes  fi/tguU  inter  fe  confentinnt^  &  obfervatHr 
inter  eat  qmhufcum  Pax  eft,&  inter  eos  qu^ufcHm  'Bellnm.Pdx 
eft  inter  diverfos  'Trincipes^vel  popnloj  jftfia  Concordia,ex  qua 
alii  cum  aliif  fee ure  agftnt^ejHfcjueJHS^StatHm/Dominiunt,  'De' 
bittfm  &  DeliUnm  inter  eos  ejuibftjcum  Pax  efi,  rejpicit* 

Uodnaturalis  ratio  inter  otnnes  homines 
conftituit,idapud  omnes  perxque  cuftodi- 
tur,vocaturq;  Jus  gentium ,  quafi  quo  jure 
omnes  genres  utuntur ,  inquit  Gaius  ]u- 
rifconfuitus,  eftque  primum ,  quo  fingula- 
rura  gentium  populi  communiter,  inter  fe 
utuntur;Utpote  cum  apud  fingulos  Homi- 
nes alii  !iberi,a!ii  rervi;res  aliaecommnnes, 
aliat  in  pnvato  dominio;perfona  alii  ex  contradibus,alii  ex  delidis 
oMigati  cenfentur.  Deinde  quod  inter  Prindpes,vel  populos  diver-» 
fariim  gpntium  communiter  intercedit,cum  ex  hoc  jure,  uti  referc 

A  etiam 
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etiam  JurifconfuituSjGentes  difcreta:  funt,regna  condica,  commer- 
cia  inftituta,&  deniq;  bella  introduda.  Quod  eft  pofterioris  gene- 
ris,Jus  inter  gentes  placet  appeliare,quod  apud  Romanos/peciali 
nomine  jus  Foeciaiejab  yEquicolis,antiqua  gente  traditum,vocaba- 
Uirjejuuj:  Juris  cognitionem  ,  Cicero  priuabilem  ft-ientiam  dixit, 
quae  in  conditionibus  Regum,populorutn,  exterarumq;  nationum, 
in  omni  deniq;  |urep3cis,&  Belli  verfatur.  Collegium  enim  Fceci- 
-aliunfJ,ut  tradit  Dionyfius  Halicarnaffenfis^d  Numa  Pompilio  inlli- 
tutum  eft  ,  &  eorum  officio  demandatum  eft,  ut  de  Paclionibus, 
fcederibuSjde  in juriis  fociis,aliirq;  iliatis  cognofcerent ,  de  Legatis 
iniitendis,de  rebus  repofcendis^de  Amicitia  renuntianda ,  de  Bello 
indicendo  confulerent ,  &  quod  decretum  effet ,  pro  officio  exe- 
equerentur.  De  hoc  jure  libri  qui  confcripti  funt  interierunt,  Ejus 
tamenveftigia,ex  libris  facris,ex  pande<5Us,&  codice  Juris  Romani, 
ex  authoribus  Graecis^Latinis  aliifq;  (quorum  fententi!)t,&  teftimo- 
nia,quid  fecundum  naturalem  rationem ,  gentium  moribus,  circa, 
res  hujufmodi  receptum  fuerit/uffragantur)  deprehendi  polTunCj 
quia  cum  multi  diverfis  temporibus,ac  locis  idem  affirmant ,  id  ad 
caufam  univerfalem  referri  dcbeat,  qux  alia  efle  non  poteft  quam 
reda  conclufio  ex  naturae  principiis  proveniens,aut  communis  ali- 
quis  confenfus,^  quibus  ilia  jus  Naturar  indicat ,  hie  jus  gentium. 
Deinde  prater  mores  communes  pro  jure  etiam  inter  Gentes  ha- 
bendum eft,in  quod  gentes  fingult  cum  fingulis  inter  fe  conlenti7 
unt,utpote  per  pada,conventiones  &  Fcedera,  cum  communis  rei- 
pub:  fponfio  Legem  conftituat,&  popuii  univerfi,  non  minus  quam 
finguli  fiio  confenfu  obligentur. 

2  Deinde  hoc  jus  inter  gentes,obtinet  inter  eas  gentes,aut  po- 
puloSjpenesquoseftlmperium,  vel  univerfalis  &fumma  poteftas 
de  iis  qua  adcommunionem  inter  gentes  cum  in  pace,tum  in  bello 
fpedant,decernendi;quia  hujufmodi  imperio,  fingulae  perfoni ,  fa- 
miiicc,&  gentes  in  unum  corpus  rediguntur,unde  omnes  idem  velie 
&  facere  intelliguntur.  Multi  vero,feii  plures  homines  extra  impe- 
rium,qaorum  unufquifq;  habet  propriam  voluncatem ,  non  ut  po- 
pulus,fed  ut  perfonae  finguli  agunt,  ita  ut  quot  fint  homines ,  tot 
fint  adiones,atq;  aliquis  in  ilia  multitudine  exiftens.fi  iis  quae  fada 
funT,non  confenferit,neq;  opem  tulerit,non  fecilfe  tenfendus  eft. 

3  Pax  eftjVti  tradit  Auguftinus,  ordinata  concordia  ,  quod  in- 

telhgt 
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telligj  poteft,de  Pace  in  genere,cujus  fpecies  alii  accuratius  diflin- 
guunr,  prouc  ordo  fuperiores  rcfpicit ,  vei  at]uales;  prioris  generis 
habentur  Pax  Moralis,  cum  hominis  affediis,  cum  ratione  domefti- 
ca,cum  membra  famih3e,cum  Capite,  vel  Patre  familias :  6c  Civili?, 
ciim  fubditi  cum  Principe  confentiunt.  Pofterioris  generis  Tunc  vi- 
cim  cum  vici;no,Civitatis  cum  Gvitace,  Regni  cum  regno  ,concor- 
dia.  Pacis  cujufq;  caura,&  comes  eft  juftitia  ,  ita  Regius  Propheta, 
de  Beato  fiecuio.  Mifericordia,  inquit,  &  Veritas  m  unnm  coierunt, 
Jufticia  &  Pax  fc  invicem  deofculan  funt;effedus  Pacis  funt,ut  alij 
ciim  aliis  fecure  aganr,&  ut  cuiq;  liberum  fir  fuo  jure/ine  moleftia 
aut  impedimento  uti,  unde  a  Cicerone  Pax  definitur ,  libera  tran- 
quillitas,&  inter  Numina  quae  Roms  colebantur,poft  concordiam, 
&Pacem  quies  celebrabatur,in  eo  quod  poeta;  fingebanc  aureo  farcu- 
lOjUniverfi  generis  humani  conditio  pacis  compos  /erebatur .,  quod 
turn  omnes  homines  jufti,&  innocenteshabebantur,cum,ut  Arno- 
biustradit,  fi  omnes  nationes  rationisdecretispacificisaufculca- 
ircnc  univerfus  orbis  in  tranquiilitate  degeret.  Poftquam  veroex 
prava  ratione,&  perverfis  moribus,a!ii  erga  alios  male  affedi  funt, 
&qui  fuperiorem  non  agnofcunt,  non  habent  a  quo  cohibeantur, 
cvenit,uc  pax  inter  eos  principes,aut  populos  duntaxat  interveniat, 
quiimo]eftiis,&injuriisabhorrentes  in  concordiam  juftitix  cof>> 
gmam  quafi  fpeciaii  quadara  propenfione.coalue  runt. 

Fid  ..©  de  lu^it  (s' iuTt>l.q,l,^,'D .eoL7>ionyf  Halictrn.l  i,R9fn  tiln,c.tt, 
ltoiin»lib.%.capult.^tntilemlib.i,cp,  t.Cratium  inProlegom.  z.Bodirtum 
tib.i.taf,t.Hobbiu:ri,deCivicap.6.     ^XCnradum'Sruiium  defeditiofn. I- i,c  x» 

S  H  C  T  .1 L 

Dejlatu  inter  eos  quihufcum  Tax  est. 

Statftt  inter  eos  <fftih/tfc»m  Pax  eft,  eft  conditio  eorum  inter  ft, o^ 
cum  alt ii, conditio  i.iter  fe  eft  qua  Civil t  imperio  fnbjirtHyititr^ 
quale  eft  Vate-num^Regium^&  Tofulare  j  Conditio  cum  alitis 
efl^ex  qua  alii  AntKi  velfocii  habentur. 

I.     AD  Communionem  inter  Genres  pertmet ,  piimurn  ftatus, 

^*vel  conditio  populorum  inter  fe,qux  ab  ordine,&  regimi- 

h.  z  ne 
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ne  penclet,&  quacenus  fpom^,  &  inter  volentes  exiftit ,  Imperim» 
civile  appellari  poteft,  quale  fuit  primum  Patentum  imperium, 
quod  ex  procreatione  libeforuni,&  propagacionefamittarum  pro- 
ceHic^quod  pleno  jure  competebat  Pacri-familtas,  ad  procaranaum 
ea,qua  ad  fiii,&  familiar  utilitatem  conducebat.  E)eindc  cam  ex  nu- 
merofa  prolis  pcopagatione  gente$  exifterenc,  &  primoribus  in  de- 
fcendences  poteftas  compcterec,(nam  appellacione  parentmn ,  eti- 
am  avus,Sc  proavus  &  deinceps  omnes  afcendentes  contioenttir  ) 
evenit ,  nc  in  gentes  integras  bujnfmodi  imperium  difBmderecur, 
unde  ut  in  facris  literis  plurium  familiaram  primores  Patriarcbx, 
ita  in  jure  Civiii,Principes  familiarum  inngniuncur,Hoc regimen  in 
rebus  civilibus  a  primzvis  parencibus  nique  ad  Nimrodi  tempora, 
quemadmodum  poteftatem  in  rebus  facris  veterisTeAamenti.apud 
Pacriarcbas,feu  Capita  familiarum  in  fuis  cognicionibus ,  ante  & 
poft  diluvinm  ufque  ad  Mofen  perounfiffe  Tjbeolo^  ttadunt. 

2.  Regium  imperium,  eft  poceftas  unius  in  populum  quae  tli-> 
quando  abfoluta  erat,quam  Ariftoteles  n«t^(£«t«^««t/  vocat,  cum 
unus  ad  utilitatem  communem.omnia  ex  voluntate  agere,  &  impe^ 
rarepotuit  ,  nee  cuiquam  rationem  reddere  tenebatur,  unde  ttt 
«/Tow)tfTOp,(ive  in  fe  funiciens,ita  &  <tfv«ti|3ur®-,  id  eft,  nullius  aur 
ihoritati  obnoxius  dicebatur ,  cujufmodi  imperium  ad  ocemplum 
Paterni  inditutum  tradit.  De  quo  etiam  }uftina$,Principk>,inqnit, 
renim,Gentium,nationumaue  imperium  penes  Reges  erar.quosad 
faftigium  hu jufmodi  majeuatis,non  ambitio  popularis,  (e&  fpecta- 
ta  inter  bonos  moderatio  provehebat,  popuius  nullis  legibus  tene- 
batur, arbitria  principum  pro  legibus  erant,  intra  fuam  cuique  oa- 
triam  regna  finiebantur,  Et  de  regimine  Romano,  Pomponius Ju- 
reconfultus  .initio  quidem  noftrae  civitatis  popuius  fine  Lege  certa 
five  Jure  certo  primum  agebat,omniaque  manu  a  Regibus  guber- 
nabantur  Deinde  poteftas  Regia  erat  alia  legibus  conformis,qua- 
le  imperium  erat  quod  Ariftoteles  Hcroicum  appellat;  alia  etiam 
magiftratibus  obnoxia,veluti  Regum  Lacedamonionim ,  Epboris; 
alia  tempore  vita  ,  ut  primorum  Regum  Romanorum  ,  termina- 
batur. 

3  Terti6,Populare  imperium  eft  ubt  popuius ,  a  Principis  cu- 
jufque  authoritate  Uber,&  immunis,  univerfam  potcftatem  penes 
fe  tetinet,quemadmo<lum  exadis  r^ibus,erat  penes  populum  Ro- 
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manuni,  &  vcl  paucis  virtute  praecellentibus  qui  optimates  dicun- 
tur  conceditur,  qux  fpccies  imperii  Ariftocratia  dicicui ;vcl  ab  uni- 
verfis  omnium  fcil.  vel  majoris  partis  fuffragiis,  exerceiur,  quae 
fpedesDemocratiaappellatur.  Denique  principes,  &  populi  pe- 
nes quos  eft  imperium,  alii  majores,  &potentiores  funt,  quomm 
copia:  latius  diftioduntur,  alii;  minores,  &  inibecilliores ,  quorum 
vires  anguftiovibus  finibus  includuntur. 

Secundo,  ftatus  vel  conditio  Principum,  vel  populorum  cum 
aliisinpace,eft  exquaAmiti  autSocii  habentur.  Nam  quemad- 
iiodum  de  privatis  tradit  Jureconfultus ,  'Amicosefle,  accipi- 
endos,  quibufcum  funt  jura  honeftis  familiaritatis  rationibusquae- 
fita,  ica  inter  diverfos  Principes,  vel  Populos  ratione  ejufdcm  Ori- 
ginis,  Vicinitatis  regionum ,  communis  lingu»,  benefaciendi  fibi 
invicem  opportunitatis,  &  fimilium,  cum  aliis ,  pras  aliis  familia- 
nus  agitur,unde  ex  amicitia  competit  jus  Hofpicii,  &  Commerciij 
itaPomponius  Jureconfultus  ait,  Gentes  efTe  cum  quibus  nequc 
Amicitiam,  neque  Hofpitium  habemus,  &  Solebant  Romani  ali- 
quos  pro  beneftcio  hofpitio  donare,  ita  cum  Legati  eorum  quicra- 
teremaureumdonuni  ApolliniDelphosferebant,  a  piratis  inter- 
ccpti  Liparas  devcc'ti  effentjUbi  partam  prcdam  dtvidere  mos  erat, 
&  Timafitheus  qui  eo  anno  in  fummo  magiftraiu  erat.  Legates  in 
publicum  hofpitium  adduftos,  cum  prafidio  navium  Dclphos  pro- 
iequutus,  domum  inde  fofpites  reftituiflet .  Hofpitium  cum  eo  ex 
Senatufconfulto  facftum  eft,  donaqueci  publico  data.  Ad  Com- 
merctumfpedatquod  Arco  inConcilio  vttolorum,  pro  Amicitia 
cumPerfeo  Macedoniae  rcge  habenda  differuit,  Opportuni,inquic 
propin  quitate  Macedonia  fumus  Commercium  juris  prxbendijre-» 
petendique  fit ,  ne  interdidione  finium  noftrorum,  nos  quoque 
regno,  id  eft  Macedonia  arceamus.  Quod  &  fuifius  Bodinus  ex- 
piicat,  uc  liceat,  in  aliofum  fines  ire,  agere,  negotiari,  res  rationed- 
que  contrahere,  &  liberam  mertaturam  quarundam  rerum  ,  aut 
omnium  ultro  citrcquc  exercere.  Cum,  utt  Proculus  ait,  Alii  apud 
nos  libertatem  fuam,  atque  Dominium  rerum  fuarum,  sque  atque 
apud  fe  retineant,  &  eadem  nobis  apud  eos  contingant. 

5  Deinde, ficut  inter  pnvatos,  veluti  inter  ejufdem  familia  con- 
fortes,  &  cohsredes,  focietas  habetur,ex  qua  Lucri  &  Damni  corn- 
mums  participes  ad  fe  iivvicem  juvandum  funt  ailfidi,  ita:  inter  di- 
verfos 
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verfos  Principes,  vel  popubs  ad  fuftinendum  fecuritaiem  commu- 
nem,  &  ad  arcendum  impendens  periculum,  quod  ad  omnes  ejuf- 
dem  Agnationis,  Religionis,  Conditionis,  &£.  peitinere  poteft, 
arftius  fociecatis  vinculum  intercedit,  ex  quo  invicem  vires,  &  au- 
xilia  conferre  parati  font,  cum,ut  Annibaf  in  ConciUo  Antiochi, 
communis  utilitas  Sociecatis  maximum  fit  vinculum ;  itaquc  cum 
Philippus  Macedonia;  Rex  Athenlcnfibus  helium  intulit ,  Thebani 
ultrofe  junxere,  Athenienfes  vero  Leganonibus  totam  Graeciam 
fatigabant,  inquit  Curtius,  communem  hoftem  communibus  viri- 
bus  fubmovendum  exillimantes,  ita  etiam  Campani  pro  Sidicinis, 
contra  Samnites,  mquiunt,  PugnavimuSjVerbo  pro  Sidicinis,re  pro 
nobis  cum  videremus  finitimnm  populum,  nefario  iatrocinio  Sam- 
nttium  peti,  &  ubi  conflagralTent  victm ,  incendium  iltud  ad  nos 
trajedhirum  efle.  Romant  reges  exteros  cum  quibus  pacem  cole- 
bant,  &  priclare  de  ipfis  mentos,  pro  honore,  Amicos,  Sc  Socios 
compellabant.  Ita,Cx>gnii:is  Ptolomsi,  in  bello  contra  Tacfarina- 
t«m  ftudiis/epetitus  a  Tiberio  vetuftus  mos  eft  ( inquit  Tacitus  ) 
miffufque  unus  e  Senatoribus ,  qui  fcipionem  eburneum,  togam 
pidam  antiqua  Patrum  munera  daret,  Regemque,  &  Amicum,  & 
Socium  appellaret.  Cum  vero  Vermina,  filiusSyphacis,  qui  auxi- 
lium  Carthaginienfibus  praebuiflfet,  i  Senatu  Romano  peteret,  ut 
Rex,  Sociufque,  &  Amicus  appeilaretur,  refponfum  eft,  Patrem 
ejus  fine  caufa,  ex  amico  &  Ibcio  hoftem  repente  populi  Romani 
£adum,&ipfum,in  bello  lacefTente  Romanes  adolefcentix  rudi^ 
mentum  pofuifle,  itaque  pacem  illi  prius  petendam,  quam  ut  Rex, 
Amicus,  Sociufque  appeilaretur ,  ejus  nominis  honorem,pro  mag* 
nis  erga  Rempublicam  meritis  dari. 

Vid.  I  'Bodinum^lib  i.ap .  A.LamHri.  Aubion,c,i ,  D.Friitaux  iHttoatiR, 
tdhyftoriamSMonarch.i  2ac<t»u?»Z.oc.^oMrtifl«.4i.§  6.  i  ^ri/SHil.Fo- 
iitic.lib.j.eap  n.lufUnumlib.isin  ftinu^,  }  Ariffot,Polit.lib.  i,e.%, 
er  10,  Bodiiumiib  tcap.i,%,(ii'et  4  Ami feum  de  jure  MagiHratut» 
tib.  1.  <;d/>,4.  §  4.  Cfnttlem  lil\  i,  ea^.  ij,  lib,  j,  cap  S.  ;  Cutiium 
lib  I,  arc. 
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Se  ct:  III. 

De  Vominio  inter  eos  quihufcum  Tax  efl, 

*X>ominhtm  inter  diverfos  'Principes^  vei  Populos  ejuibHfcum  Tax 
intercedit^efi^  Jh4  cfuod  in  rehw^  pracipne  termor  its  ^abfcjtte  alt" 
orum  prajfidic  to  feorjirn  obtinet  y  cujufmodi  ftuvel  PtenHtn, 
vel  H*reditarium,  vtl  ftfu-frH^iaartum  tamum  habetur. 

I  A  D  Communionem  in  pace  pertinet  etiam  Dominium,  Jus 
/»fcilicet,  quod  in  rebus  principibus,  &  populis  abfque  alio- 
f um  injuria,  auc  damno  competit,  cujufmodi  dominium  in  bonis 
mobilibus ,  lifdem  modis  plerumque,  quibus  inter  privates  con- 
tingit.  Nee  multum  diflimiles  funtmodi,  quibus  etiam  res  immo- 
biles,  veluti  urbes,  &  regiones  in  eorum  dominium  veniunt ,  qua 
cum  in  iis  imperium,vel  poteflas  in  perfonas  exercetur,  Territoria, 
&  regna  appellancur.  &  vel  pleno  jure,  vel  ha;reditario  ,  vel  ufu- 
fru<^tuaiio  tantum  poITidentur.  Pdmum  ,  a  populis  omnino,  a 
principibus  aliquando,  regna  vei  territoria  pleno  jure  habentur.ita 
Strabo  tradit,  Cytheram  infiilam  Txnaro  objacentem  ,  fuifle  Euri- 
clis,  Latedaemoniorum  principis ;  private  ip(jus  jure,  6c  ejufinodi 
funt  qu2  occupatione,  &  prsefcriptione  acquuuntur,  Donatione,& 
difpofiiione  teftamentaria,  ad  alios  transferuntur  j  occupatio  eft 
eorum,  qux  nullius  fuerunt,  quo  modo  Noachis  fiiii,  port  diluvi- 
um, regiones  fortitx  funt',  cum  a  Japheto  Shemo  &  Chamo  regi- 
ones feparatx  runt,per  terras  eorum,  qusque  gens  fecundum  fami- 
lias,  in  gentes  fuas.  Eodem  pertinet,  quod  in  poflerioribiis  fieculis 
locainculta,  mfulseinmari,  &  partes  maris  in  proprium  domini- 
um occupatione  devenerunt.  Occupationi  accedit  prafcriptiOjCum 
Regiones,  qua:  alicujus  fuerunt,  ab  ipfo  derelidx  ab  alio  longa 
pofTenione  acquiruntur,  ita  jephtes  Regi  Ammonitarum,  vendi- 
canti  terras  inter  Armonem  &  Jabocum,  ab  Arabum  de(ertoad 
Jordanem  fitas,  annorum  trecentorum  poffelTionem  objecit,  &  ab 
ipfo  quacfivit  cur  ipfe,  ejufque  majores ,  tanto  tempore  ceffavif- 
fent.  Ad  donationem  fpeiftat  quod  Rex  Solomon  Piramo,  Regi 
Phcenicum  urbes  viginti  dedit,  Agamemnon  apud  Homerum,  le 
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feptem  urbes  Achilli  daturam  polticetur.  Rex  Anaxasoras  Mc 
lampodi  duas  regni  partes  dono  deditj  Teftamentaria  difpofitionc 
Abrahamus  ftatuit^li  fine  liberis  decell(i(ret,res  fuas  Eliezero  Oeco- 
nomo  relinquerejMoIoffus  nothus  ex  judicio  Pyrrhi  liberos  legtci- 
mos  non  haDends,in  Regno  Epiii  facceflit,  MithrJdates  apud  Ju- 
ilinum  ait ,  Paphlaeoniani  non  vi  &  armis,  kd  adoptione  cefta- 
mentaria  patri  fuo  obveni(te.  Attalus  Rex  Afe  minoris ,  &  Nico- 
medes  Rex  Bithiniae  populum  Romanum  haredem  fccerunt,  Lybix 
pars  Cyrenaica,  eidem  populo  ab  Apione  rege  tefbmento  relida, 
&  Regnum  yEgypti  ceftaaiento  Regis.  Aiexandtini  ejafdem  popa- 
li  Romani  fa(5him  efl. 

2  Secundo,HaBreditario  jure  regna  poffidentor,  ad  quaexfuc- 
cenione  jus  competit^  hujufmodjfucceflio,  vcl  antiquior  eft,  in 
quo  proxirmis  ultimo  defiin^o  refpicitur,  vel  pofterior  in  qua  cti- 
am  defcendentiam  i  prime  Rege  ratio  habetur.  In  priore  ex  iexu 
&  attate  prxlatio  erat,  iia  HerodotuSjMos,  inquit,  eft  omnium  po- 
pulorum,  ut  natu  maximfis  imperium  babeat,  &  apud  Juftinam, 
Artabazanus  natu  maximum,  aetatis  privilegio  regnum  vendicabat, 
quod  &  ordo  nafcendi,  &  ipla  natura  gencibus  deditj  niji  major 
natu  ef fet  illegitimus,  quo  in  cafit  Macedones  Demetrio  minori, 
potius  quam  Perfeo  ma jori  regnum  deberi  cenfuerunt.   Deficien- 
Cibus  Bliis  fuccedebant  fitix,  itajuftinus  dixit  Medonim  imperiuni 
ad  filiam  pertinuiile^quod  Aftyagi  nullum  virilis  fexus  genus  erat, 
&  Cyrus  aiebat  Mediam  fiiis  fux  deberi,  quod  ipH  Blius  mas  iegiti- 
mus  non  erat.  Quod  fi  dehindo  Regi  nee  Hlii,  nee  fiSix  fupereranc, 
frater  ad  fuaelTionem  admittebatur;  ita  cum  Polydedes  Lacede- 
moniorum  Res,  fine  liberis  deceniffet,  Lycurgus  frater,aliqu3ndiu 
regnum  adeptus  eft.  SucceiKioinqua  etiam  defcendentiuin  d  pri- 
me Rege  habetur  ratio,  LtneaUs  dicicur,  «Scalinea  reftaad  colla- 
teraies  tranfit;  Lmearedaeft  liberorum,  nepocum,  &pronepo- 
tum,  &c.  Linea  coUateralis  eft  fracrumjpatruotum,  avunculorum, 
&  fie  d^incepSjjn  utrilque  quot  perforue  funt,  fi  de&endentes  habu- 
erint,totlinexpoftuntextftcre  E  quibus  propior  excludit  remo- 
doresjpropioribus  deficientibus,  etiam  remotiftimae  admittunrar. 
Eftque  hare  fuccelllo  linealis,  vel  agaacita ,  qua  foli  mares  fucce- 
«lunt,  &  jus  ad  mares  tranfmittunt,  quod  in  regno  Francico  obtj- 
neredicitur;  velcognatica,qua&mar£s^&  i^minx  admitcuntur, 
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habito  in  quolibtet  gradu  refpe<?tu  primo  fcxus  mafculini ,  deinde 
majoris  artatis,  ita  ut  ob  fexuni,  vel  ajtafem  nunquam  dc  linea  in  U« 
neam  tranfeatur,  &  hujufmodi  fucceffio  in  plcrifq;  aiits  Europe 
regnis  obfervatur.  De  hifce  regnls  aut  partibus  in  praejudicium  fuc- 
ccflrorum,&  populi,ab!qj  eorum  confenfu  alicnacio,  aut  teftamen- 
taria  difpofitio  non  permittitur  Itaq;  Angli^irritam  habuerunt  rcg- 
ni  traditionem,quam  Rex  Johannes  Pandolpho  Pontificis  Legato, 
inconfulcis  proccnbus,fecerar,&:  Scoti  imperium  Anglicum,  quod 
Johannes  Ballioius  invitis  induxerac,non  fuftinuerunt ,  &  Francis 
cus  primus  Rex  Galli»,  qui  capnvus  Caroio  quinto  provincias  ali- 
quot Burgundix  cedere  promiierat ,  cum,quamprimuni  ad  terratn 
appnlerat,a  Proregis  Neapolitani  comitatu,  ad  id  prxftandum  re- 

Suifitus  fijit,refpondit,nece(rariuin  fibi  ad  id  fubditorum  Burgun* 
i3ecQnfenfumadhiberi,qaos  in  Coniitiis  contulere  ftatuit.  Idem 
ftatuitur  de  difpoficione  teftamentaria,itaq;  cum  Philippus  rex  Ma* 
c»donia:,inaniinohaberet,Antigonofrarris  fiUo,  exciufo  Perfeo, 
qui  eum  ad  Demecriuni  filium  occidendism  fceleratc  induxerat,re- 
gnum  rclinquere,ut  confenfum  fubditorum  conciliaret,MacedoniaE 
urbes  circumiyii,prineipiba(q;,Antigonum  tommendavit,&  quam- 
vis  Carolus  magnuSj&  Lndovicus  pius  de  regnis  teilati  legantur,id 
commendationis  vim  apud  populum  magts  nabuit,  quam  verae  di- 
ipofitionis,atqj  id  de  Caroio  fpeciatim  Ado  mcmoratjvoluifle  eum 
teftamentum  fuum  a  Francorum  Optimatibus  confirmari.  Umber- 
tus  Princeps  Delphinatus  cum  libcris  deftitaeremr,  principatum, 
poA  mortem,Regi  Gallorum  detulit,e£  Ic^e,  nr  primogenitus  Re- 
gis J)elphinus,perpetuo  vocaretur ,  fed  in  id  proceres  regni  prius 
con(enferunt,qui  Principatum  in  Gallise  Regis  filium,  potius  quam 
in  Pontificem  Romanum  ( cut  vendere  decrevcrat)  conferre  per- 
foaferunt. 

5 .  TertiOjjure  ufufrafluario  tantum  regita  habentur ,  qus  Rc- 
gcs  ad  tempus  virse  duntaxat  obtinent ,  quibufq;  defun(5iis,alii,po- 
puli  fuffragiiSjVel  eorum  qui  d  populo  poteflatem  delegatam  ha- 
benjt.promoventur,TaIefuit  regnum  pofl  Romulum  Num«,Pom- 
piliijTulli  Hoftdii ,  8c  aliorum  qui  rei  Romanae  fbndamenta  jece- 
runt,&  poft  Auguftum  Caelarem,Imperatorum  in  rerum  magniru- 
dme  fubfequentium.Tale  habetur  Impermm  Germaninim,regnum 
Hungaria^Bohemia?,Poloniaf,Daiiis,&  Sueciaf,ad  qua?  pcincipes  per 
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fuffragia  ad  regale  faftigiumafcendere  perhibentur,  quorample- 
rique  in  admiflione  juramentum  fufcipiunt,regnorum  conditiones 
deteriores  non  facere ,  aliqui  etiam  provincias  ,  quae  abalienatae 
funr,repetere;jtaq;  cum  Fredericus  fecundus  Sardiniam,quam  Ro- 
mana  Ectlefia  fibi  vendicarat/epeteret,eumque  Pontifex  juramend 
de  rebus  Ecdefix  defendendis  praeftiti ,  monerer,  refpondit,fe  prius 
jurafle  ad  res  Imperii  repetendas,e  quibus  cum  Sardinia  per  injuri- 
am  ablau  fuiffetjpriori  juramento  fe  fortius  conftringi,  potiorefq; 
ipfi  efle  debere  partes  imperii,qu3e  mehori  jure  inftruftx  erant, 
quam  caulam  Roman*  Ecclefii.  Etiamfi  alii,  hujufmodi  juramenti 
minus  memores  videntur ,  ut  Carolus  quartus ,  qui  regnum  Arela- 
latenfe  in  Gallos  jranftuJit,Ludovicus  Bavarus ,  qui  Helvetios  fc  i 
corpore  Imperii  fejungere  permifit,  &  Rodulphus  Habfpargenfis, 
qui  Cancellarium  fuum  in  Italiam  mifitjUt  accepta  pecunia ,  popu- 
los  quofcunq;  ab  Imperio  iiberos,&  immunes  facetet,quo  tempore 
Florcndaifexmillibus^Lucenfes  duodecem  milbbus  mimmoiiim 
libertatem  redcmerunt. 

i,  Crotium lib  z xdp  y  jr.ii.ii.tff'c iib.i  <7.§.iJ  Aroi/aum lib  j.f,i,»K.io. 
3,  ^nifteuinlib,i.tap,i.nu,ii.i4.is. 

Sect,    IV. 
De  Dehito  inter  eos  (juil>u/cum  ^ax  eft, 

*Jbebittfm^ve  Offici/nn^itttef  eos  qittbufcur»  Pax  efl ,  eft  quodfr^t- 

ftandnm  eftyinur  diverjoi  Princifes^vel  fofnlos  qhihufcum  Pax 

iHtercedir,velm  jui  (^ongrej[i*f^LegatioKU^Conventionu,<^  Toe- 

derls CiviliSyCui fides interprnttr^vel  jtU]HrmdHm folenm  <d- 

hibetur. 

I.  INter  ea,  qua  in  pace,  inter  divcrfos  Principes,  vel  populos  de- 
1  bentur,pra:cipuum  eft  JusCongrcflus,  five  colloquii  civilis,ex 
quo  ipfi,  vel  eonim  Delegaci,inter  feconveniendi  &  de  nego- 
tiis  tradandi  cum  dignitate^&  fecuritate  poteftatem  habent.  Ad 
dignitatem  conducitjprimo  1  .ut  potentioribus  ad  colloquium  ad- 
vencaniibus,aiii  principes,vel  ptrlonaE  illuftres  obviam  procedant, 

nam 
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nam  hoc  genus  Officii,cum  benevo!ent(a,tum  obfcrvanti»  indici- 
um haber,itaque  magnifica  decreta ,  popuH  Athenienfis ,  faper  oc- 
curru,&:  acceptioneAttalimemoraf.  Polybius,  Senatus  Romanus 
Legatos  mi(it,qiii  quam  iongifiime  occurrerent  Gaibs  ex  Hifpania 
venienci  Romam,nempe  Narbonam  ufque,qiii  ei  verbis  reipub^plu- 
rimam  faliitem  dicerent ,  rogaientqj  ftudus  uiiiverforum  daret,uc 
qnan»primum  ad  mhsm  accedcret,  ita  Cyrus  ^adventanti  Cyaxari 
avunculOjaflumptis  quatuor  nadonum  Equitibus  obviam  procefUt 
&Theodo(ius,  Athanalio  a  Gennanis  pulfo,  ex  urbe  Con/lancino- 
poll  iongo  itineie  occurni:.  Secundo  ad  dignJEarem  refertur^ut  qui 
ijnfcrior  eft  ad  fuperiorem  accedat.  Cum  Perfeus,  Philippi  Macedo- 
niat  Regis  filius,cuin  Martio  Confule  Romano  ad  colloquium  pro- 
pe  veniflec ,  dirimecce  aoftne,  (verba  font  Livii)  paulifpcr  incernun« 
tiando  cundauo  fuit,uter  priiis  tranigrederetur,a  liquid  Regii  Ma- 
jeftati  regiaf,aliquid  tegaci  populi  Romani  nomini ,  praefertim  cum 
Perfeus  petiiflet  colloquium,exiftiffjabant  deberi,tunc  joco  Marti- 
us  cundantcs  movi«;,minor  inqmc  ad  majorem,  (  &  quod  Philippi 
ipfi  nomen  erat )  fiiios  ad  pattern  tranfeat  (  quibu?  verbis  majeita- 
tem  Romanam  condiit  privata  comitate.)  Facile  id  perfuafum  Regi 
eft.  Ita  Artabanus  Rex  Parthorum ,  qui  unus  prope  triumphis  Ro" 
manis  deFuerat,tantopere  fufpexit  Romanum  faftigium,ut  Legatos 
ad  Germanicurn  mifcritjper  quos,  praeter  fcedus ,  &  anaicitiam  pol^ 
licitus  eft/e  dacuru  hoDori  ejus ,  ut  ripam  Euphratis  ad  ipfum  ac* 
cederec,&  eseadem  ratione^Sleydanus  refett,  Francifcum  primum 
Gallorum  Regem  ,  Carolo  quinto  Jraperatori  conce31fl[e,uc  act 
aquas  moftuas^coiloquio  deftjmcas  primus  appelleret,  unde  hUvt- 
oium  habebaturAriovifli  ad  Legatos  Cjefaris  refpotjfum^fi  quid  ipi(i 
i  Cajfare  opus  eflet,fe  ad  eum  acceflurum  fiiilfe,  (i  quid  autem  Gp- 
iar  a  fe  vellec,  ad  ipfum  veniret.Huic  affine  eft ,  ut  qui  inferior  eft, 
iaperiorem  conveniens  pro  honore  prius  eqao  deieendat:  ita  Tiri- 
dateSjRex  Armeniat,cum  veniffet  ad  locum  fui  ipfius,&  Corbulonis 
coUoquio  deftiaatum,vifo  Corbulone  piior  cquo  diHiluit.At  CraP- 
fusreperdita  cum  equo  defcendiffer,  &  ad  Surenam  tenderet,& 
SurcnaSjUt  eum  vifit,  irridens.  Quid  hoc  dixerii?  pedes  it  Romanus  , 
Impcrator,&  nos  equo  inlidemus  >  Rdpondit  Craffiisjex  neceffita- 
te,fcd  tanquam  ex  diignitace,ncutcr,iQquit ,  peccat,  patrio  uterque 
more  congredacntes,  Nam  Paixhus,ujcaitTaciws^quitatu  ftat,Ro- 
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manus  Legionom  agminibus.  Idem  rcfpiatur  in  exceptione  ad 
epalanduin.  Nam  cum  Caius  Csfar,  ab  Augufto  in  Syriam  mifTus, 
cumRege  Parthofum  coiiffee,prior  Parthus  apud  Romanuni  in  ri- 
pa  Romana,pofteriof  hie  apud  Regem  in  Hoftili  epuktus  eft.Tei- 
tio  pro  dignitate  obfervatur,iU  in  congrefTu,  qui  inferior  eft  apnd 
fuperiorein  prius  verba  faciat,kaq;  cum  Antigonusaiquum  cenferet 
Eumencm  fibi  ut  prxftantion  lo<j|ui ,  Eumenes  animole  refpondic. 
Neminem  me  pnrftantiorem  judico,quoad  fuerimGIadii  dominiis. 
Titos  Quintius  Conful,uti  rcferc  Livius,ut  ventum  eft  ad  colloqui- 
«m  cam  Philippe  Rege  Macidoniafjiogam  Regis  dicere  coepit;  un- 
de  liqaet,€tim  Rex  Impetrarei  i  CoDfule,ut  prior  diceret,  eum  ag- 
novifle/e  ipfum,ut  minorem,prius  loqui  deORiflSe.Ec  Sylla  in  Con- 
grelTu  ipfius,&  Mithridatis  difertim  Regi  didt,  fuppJicancium  effe, 
«t  prius  loquantur;vidoram,ut  taciti  eorum  precesexcipiant.  De-* 
inde  in  congreffibus  Sccolloquiis  pcrmittendum,uffecuritati  con- 
fulatnr,ne  vei  numeros  comimm,vcl  opporranitas  Iocs  infidiss  oc- 
cafionem  piajbantjtaqj  cum  Perfeo ,  ad  Martium  tf  anfgredi  placu- 
iffetjaliud,  inquit  Livius,  deinde  ambigebatur ,  cum  quam  multis 
tranfiret,Rex  cum  onini  E^uitatu  tranfire  eum  aquum.  cenfebat,Le- 
gati  vel  cum  tribus  venire  jubebaKt,veI  fi  tancum  agmen  ti advceret 
cbfides  dares:,nihil  fraudis  fore  in  colloquio  ifqj  Hippia,  &  Pantau- 
cum  Prlncipes>  amicorum  obfidcs  dedirjLivius  vero  ait,'non  cam  in 
pignus  fidei  obfides  dati  eranc,quam  ut  apparereifociis,'nequaquam 
ex  dlgnitate  pari  congredi  Regem  cum  L^acis.  Ad  evitandum  oc- 
cafione  loci  infidias,  aiiquaado  e  navi  ex  altera  parte  habetur  cof- 
loquiunijita  cum  Philippus  Rex  Macedoni2,&  Titus  Q.uintius  Con- 
ful  Romanus,ad  littus  prope  Nicjcam,  ad  Colloquium  convenif: 
fentjRomanus,  uti  refert  Livius  ,  ad  extremum  littus  progreftus 
quum  Rex  in  proram  navis  in  anchoris  ftantis  proveniflet ,  Com- 
modius,inqnir/i  in  terram  progrediaris,  ex  propinquo  dicamus  in-* 
vicem,audiamufq;,quumq;  Rex  id  factuium  fe  negaret,  qacm  tan- 
dem,inquit  Quintius,times?ad  ha:c  ilk  regio  animo,neminem  equi- 
dem  timeo  prater  Deos  immortales ,  noa  autem  omnium  credo  fi- 
dei,quos  area  te  video  ,atque  omnium  minime  vEtolis,  inter  quos 
crat  Phxneas  eorum  Pratorjillud  quidem,ait,  Romanus,  par  omni- 
bus eft  penculum,qui  ad  colloquium  congrediun£ur,ut  in  nullo  fit 
fidesjoon  tamen  inquit  Ra,  par  pcrfidi»  pnuniaia  eft  ,  fi  fraudca- 


Pars  I.  De  lure  inter Gentes.  ij 

gatur,  Philippus,  &  Phseneas  ,  neque  enim  aque  difficulter  JEibli. 
Pntorem  alium,ac  Macidones  Regeni  in  meum  locum  fubftituent. 
De  congreiTu  Edvardi  quarti  Regis  Angliac,  &  Ludovici  undecimi 
Regis  Ga!li3e,ita  fcribit  Cominius,  cum  locus  colloqutioni  idoneus 
rircumfpiciendus  efTet^ad  earn  rem  conficiendam  ,  fe  cum  Bocca- 
gioa  Rege  minum,ab  AnghsHauardum  &  Chalonerum.cum  fos- 
cialijdiligenter  infpeda  omni  regione,&  ora  ilia,  qua:  eft  ad  Somi- 
am  flumen ,  vifum  effe  opportunum  iocum  Picennium  oppidum, 
tribus  infra  Arabianum  milliaribus,  Jbiqueplacuiflc  efticiendum 
elTe  poniem,in  quo  Reges  congrederenturjn  medio  pome  fiebant 
cancelli,medtocn  altitudine,qualibus  coerceri  Leones  Iblent  /cjiis. 
foramina  eram  ca  magnitudine,ut  brachium  aliquis  iate  infererct, 
fuperne  erat  toca  contabulata.pluvix  arcendx  caura,nca  quidem  am- 
flCyXXt  utrtnque  duodecem  confifterenc,  ilii  cancelli  complcdebao- 
tur,utramque  oram  pontis  ,  ficucnuilus  tranfuus  in  alcerutram 
partem  p3tcret,Ad  flumen  folura  erat  una  fcapha.cum  duobus  ve- 
doribus.  Rebus  ad  colloquium  paratis,pofl;hdie  eo  veniuoc  ambo 
Reges,&  Ludovicus  prior,cum  odingentis  cataphra<Sis,  Edvardus 
autem  cum  omni  exercitu.fed  duodenos  cantum  finguli  fecum  ad- 
ducunt,&intereadumcolloquuncur,exipfisquatuor  crant  dcdi-^ 
nari  utrinque  tanquarn  infpedores  eorum,qu3E  utrinque  gererentur 
cum  rege  praeter  alios  aderant  Johannes  BorboniacDux  ,  ejufque 
frater  Cardinalis^pofteaquam  Edvardus  eo  venit ,  comitatus  inter 
alios  fratre  ClarentiaeDuce.compiedluncur  fe  mvicem  valde  amau- 
tcr  per  foramina  fepimenti,&  Ludovicus  fermonem  inchoans  ,Ad- 
vencus  inquit  tuusCognate  mihi  longe  gratiffimus,adeo  quidem  ut 
nuliius  hodje  principis  confped:u„&  colloquio  malim  frui ,  eoque 
nomine  gratias  ago  immorcali  Deo,cujusl>eneficio  hie  perpetua 
amJcitiac  firmandx  tonvenimu5,Ad  ea  cum  Gailite  refpondiflec  Ed- 
vardus,ejus  Cancellarius  fermonem  cxcepit ,    &  hujufmodi  funt 
qua  in  congrefiibus  piincipum  ,  &  eornm  qui  principum  loco  ha- 
bentor  obfervari  folent. 

5.  Denique  in  congreflibus  &  colloquiis  eorum  qui  princi- 
pum DeSegatf  funt,  dignitatis  eornm  quorum  perfonas  fuftinent 
ratio  ttiam  habenda  eft,ex  qua  primum  ,  alii  alios  praecedere,& 
fupericri  loco  confidereiquum  cenfent,  unde  Mendoza  Regis  Hi- 
fpani  Legatos  in  Condiio  Tridentino,cuai  indigne  ferret,  quod  in- 
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ter  Regios  Legatos  fupremus  ioors  ipfi  non  conccderetur ,  disit/e 
nolle  qntdem  anteire.fcd  nee  cogi  pofre,ui:  Francoratn  Legacosfe- 
queretur.  Cum  Sylla  ailatis  tribns  fedibus^unam  Ariobatxani,  alte- 
ram Orabazo  Arfacis  Regis  Perfarum  Legato  dedifTet,  certiam,  e- 
ainque  mediarn  fibi  farap{ifret,&  mce  Orabazum  edentem  mand»- 
ta  audjflet.Arfaces  Orabazum reveifum  necavit ,  quia  Syllx  loco 
ceflerat.  Secundopro  Perfoxiarum  prajftantiaordoloquendi ,  & 
nationis  fermo  obfervacur,ut  qui  dighiores  funt  ioqucdi  vices  forti- 
antur,itain  Concilio  yttolorum  ,  uti  refert  Ljvius,etfi  primus  erat 
locus  Magnitudinis  Romanjc ,  tamen  permiiTu  Legatonun  Roma- 
noruERjAihenieafes,  &  Macedones  primo  loco  dixeruat,  ipfi  uiti- 
mo  malaerunr,  ut  ohje<3i';  refpondere  poflenc.   Nationis  proprio 
fcrmonc  uti,  pro  honore  effe  oilendit  ,  quod  refert  Citeco  fibi  a 
Veire  pro  crimine objeduin,quod in Senacu Grasco^ hoc  eft  Syr** 
cufeno^giaec^  verba  fecifl"ei,&  de  Augufto  perbibetuf,quod  quaw* 
qaacD  fernior»e  Gjtkco  alioquin  promptus,  Sr  f ax:iiis,non  tamen  uf» 
qaequaquc  ufus  eft^abftinuitque  maxime  in  Senatu.  Miittjcmqiio» 
que  grace  teftimonium  incerrogarii,  njfi  Latm^,refpondcre  vetuiC. 
Itaque  cum  in  congrefTu  Legatorum  Angli3E,&  HifpaniaE,de  fermo- 
ne  adhibendo  quseftio  haberctur,&  Legatus  Regis  Hifpaniae ,  quafi 
dignitati  Elixabetha:  Rcginse  Angltas  aliquid  concefl"urus,  Dalo  Jur 
rifconfuko  ejus  Legato,jocose  disit,in  lingua  Gallica  tra<Sabimus^ 
quia  Domina  veftra  eft  Regina  Gallia;  j  Dalus  (  quem  Bodinus  ali- 
cubivirumnonmimisfcientia^quamhoaore  egregium  appellat) 
rcfpondir,quafi  patem  honorem  Regi  Hifpanis  reiaturus^mmo  iiv» 
quit,{i  placet,in  Ungua  Hehrai.ca,quia  Dominus  vefter  eft  Rex  Hi- 
erofolymaruiti.  In  his  vero  aliquando  ad  tolkndam  diicordkin, 
confultius  habecur,3equalitatem,vel  modum  aliquem  medium  adr 
hibere,  quemadmodum  refert  Cominxus,  incoiloquioinDuci* 
Mediolani  palatio  habita,ex  altera  parte  Legjuos  Imperatoris,  Re- 
gis Hifpaniae ,  &  Principum  Italia ,  ex  altera  parte  Cegatos  Regis 
Galli»  coUocatos ,  &  Gannaum  Jureconfultuin  i  Rege  Gallia  ad- 
jun<Jhim,ut  Latioe  verba  faceret.  Deinde  duosfcribas  adhibitos, 
quorum  alter  Gallic^.alter  ItaUce,qu«  dicd>aniuT ,  feripcis  manda* 
ret. 

6.    Sicut  in  congreflibus ,  3ccoHoquiis,  itaetiaminliEeris& 
ftriwis  incet  Priacipe«,pto  d^niwce  perfonarara ,  debiti  honoris 
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obletvanria  exhibcnda  eft,  undefiquid  rirca  tiiulosoniiflumfitj 
pro  vilipendio  habcrur,icaq;  cum  in  NaumburgcnH  conventu  anno 
1 5<Ji  .Pit  Quinti  Pontifitis  literar,ad  Auguftum  e!e<florem  Saxoniae, 
&  reliquos  Proteftantiiiin  Principes  ,  per  Legates  trad  its  effent, 
cum  hac  inreriptione,Diledo  filio,Nobili  viro,N.N.E!edori,Duci, 
Langravio  &c.  Cum  plufqua  nobiles  fe  exftimareni:,literas  refigna- 
re,aur  aperire  haud  dignaci  funt/ed  eas  claufas,&  feraus  in  hofpi- 
tium  Legatorum  remi(crunt,ut  Thuanus  refert,&  Guftavus  Adol- 
phus  Rex  Suecia:,cum  ab  Eledonbus  ref^jonfum  prioribus  (bis  lite- 
ris  acrepiflfetjin  quo  titulus  Hegius  omittebatur,  alias  ad  cos  literas 
deditjin  hunc  fcnfum,  Veftrum  ad  literas  noftras  fupcrior i  anno  re- 
fponfua3,accepimus,quod  Mt  refignartmus,eiri  primo  intuitu,vJx  m 
animmum  inducere  potuimus ,  propteiea  quod  nobis  litulunija 
Deo  folo,&  majoribus  noftrls  acteptum  ,  quemque  viginti  annos, 
valida  manu  nobis  aficrurmu5,&  porro  ufq;  ad  extremum  vita  fpi- 
ritum,conftanter  aflereiedecrevimiJSjtamenillud  hac  condicione 
referavimus,ne  hujufinodi  in  pofterum  prijudiciis  amieitia  noftra 
violetur.  De  quo  Eledores  poftea,ita  fe  excufanc  Sereniflime  Rex, 
etfiin  literjsnoftris  quoad  titulumaliquid  defuent ,  id  tua  Maj'e- 
ftasnonexanimoalienato,  &qui  ipfiushonori  aliquid  detrahere 
cupiat,fed  ex  ufu  &  confuetudine^quam  etiam  erga  alios  Reges  ob- 
fervamus,profe<51ume(reribi  perfuadcat.  Idemhabeiur,  fi  Princi- 
pes inferiores  in  literis/ua  nomina  principum  fuperiorum  nomi- 
nibus  praeponanc,  Quod  ejufdem  Regis  Suecis  ad  eofdem  Eledo- 
res  aliis  literis  obfervaium,  in  quibus  (ignificat  fe  literas  eorum  ac- 
ccpi(re,&  ex  infcriptione  convenienti  agnovilTe,  illam  meliori  for- 
ma conceptam  effe,  quam  in  prioribus  propter  defedum  Regii  ti- 
tuli ,  fed  poftquam  iilas  refignaifet,  fe  non  parum  mirari,  cur  con- 
tra morem  ufitatum  ,  &  ftylum  tonfuetum  in  literis  Eledoralibus, 
non  tantum  ad  fe,  fed  etiam  ad  alios  Reges,  ipforum  nomina  pr«- 
ponerentur ,  quafi  data  opera  ageretur ,  ut  aliis  ante  regium  Ilium 
nomen  pofitis  nominibus,  fuac  regi*  dignitati,  atque emincntiac  ali- 
quid derogaretur,feautem,quicquid  in  hae  re  qufffitum  fuerit,  id 
in  earn  pa rceminterpretari,acfi  erratum  culpa  amanuenfium  ad- 
miflum  effet  tec.    Quod  etiam  conffirmat  Adriani  Pontificis  fatis 
data  adFrcdericum  primum  epiftok,in  qua  ille,  Miramur,inquit, 
quod  Beato  Pecro,  &  Sacrs  Romany  Ecvkfiar,  non  tantam  reve- 
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rentiam,  quantam  debes  impeadis,  com  in  iicerisad  nos  miflis  no- 
men  tuum  nodro  pfxponis,  in  quo  infolentiz,ae  dicam  ignorantix 
notam  incurris.  Cui  congf uit,  quod  obfervatur  in  gJofla,  Celebris, 
fed  fufp«^  Legis qua  incipit  Inter  chras,  Cod:de  (umma  Trinita- 
te,  cujus  infcriptio  fie  fe  habet,Gloriofi(Tjnio  &  Clementilfimo  filio 
Juftiniano,  Augufto,  Johannes  Epifcopiis  uibis  Homs,  ubi  Accur- 
fius,  Nota,  Jnquit,olim  Papam  in  Epiftola,quod  hodienonfaceret. 
nomen  imfjcratoris,  fuo  nomini  prxponere. 

Secondo,  in  Pace  inter  diverfos  Principes  ve!  populos  edjcs 
Legationis  civilis,  Legado ,  quam  Graeci  «xe^ua^sis^mw^fivecx- 
Jeinam  adminiftrationem  vocant,  eft  negotii  pubitci,cumexteris 
per  aliorum  minifterium  procuracio^Qua  proprie  fie  eft  cuin  ab  iis 
procedit  qui  fommum  imperium  obtinent,improphe,di;  quan,cum 
ab  aliis  proficifciiut;  ucpote  i.  Coloniis,  Municipijs,  vel  Provinciis 
Cujus  generis  funt^uc  plurioium  de  quibus  in  acuiis  Juris  civiits  de 
Legstionibus  cra^cur,  $ed  &  in  civilibus  difi:ordfis,ab  una  parte 
leipub.  ad  aliam,  ucpote  ipiebequx  (ecefferat  in  Aventinum  ad 
Patres,Legationes  mitti  dicuncur,  &  i  pricnoribus  partium  ad  pri> 
mores,  ut  i  Caio  Manho  ad  Martium  Regeni,  i  Bruto,  &  Caflio 
ad  Anconiam,&  Lepiduin  Legati  cum  mandacis  cranHiflfe  memo- 
iaWur.Deinde  Legationes  aiix  Religiofse,  alia?  Officio^,  alia  Excu* 
bitori3c,aliaENece(Tarijedenominari  pofTut,!'  Reiigioiacumadrem 
aliquam  facram  peragendam  legati  mitcuntur,  ut  ciun  poft  cladem 
accepca  ad  Cannas,Fabius  pi(!i>or  Delphos  rniftus  eft  i  Romanis  ad 
icifcicandum  oracula>quibus  precibus,  &fuppiicationibtisDeuni 
placare  polTent,  M.Pompeius  Matho,  &  C^uintus  Catulus  eodem 
miHi  Tunt  ad  portandum  dona  ex  prarda  ab  Hafdrubaile  capca. 
a"  Legaciones  officioik  funt,  qua:  utt  TacitQs,officii  ergo  inftituun- 
tur^utpote  cum  mittuntur,  qui  gcatulari,  dolere,  acque  id  generis 
alia,peragere  in  mandatis  habent,quaE  ita  vere  dicutur  cum  ab  infe- 
liorJDus  ad  fuperiores  deftinantur.  Sic  OfHciofs  iegationes  ex  om- 
nibus Regionibus  terrx  adierunt  Aiexandrum:Cum  veto  i  paribus 
ad  pares  mittuntur.  Honoraria,  vel  honoris  ergo  nominantur.  In 
iis  cenfcntur,  primiun  gratulatoriac ,  quales  fuerunt,  de  quibus 
Rhodii  in  Senatu  Romano  meationem  faciunc.  Carthaginienfibus 
vidiSjPhilippo,  Antiocho  fuperatis,  cum  Romam  venimus  vobis 
graculatom  exCuriainCapit<>iium,adDeQsveftros  dona  Teren- 
ces 
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tes  deducebamur,  lea  cum  Peifes  duxit  uxorem  filiam  Seleuci,cele- 
brati  funt  nuptix   gratulationibus  ,  donifijiie  inriumerabilium        • 
Jegatorum  ,  &  veluti  aufpicibus  nobiliiliniis  populis    dcducSa: 
funt,  Ejufmodi  funt  Icgationes  printipum  qu2    ad    inaiigura* 
tiones    rcgum   cmittuntur  ,  quas   Pontifex  Roraanus  adcofjbi 
ex   oflkio    debitas    tenfet  ,   ut  Pontifex  ,    uti  Guicciardinus 
/rribit  indignatus  fit  Regi   Cathoiico,  <juod  fibi  recens  crcato 
pro  more  niajoruin  Legates  ad  ofculandos  pedes  nonmiilflet. 
ijecundo  Officii    vel    Honoris   caufa    habentur  qui   confola- 
toriae,quaf  ad  doiorc  leniendum  ,vel  dolorem  teftandum  mifla:  func 
ut  cum  David  legatos  Animoni  Ammonitarum  Uegi,qui  eum  pofl; 
mortem  patris  confolarentar  ,  &  Athenienfes  Ctefiphontem  ad 
Cleopatram  Philippi  filiam  ob  exceflfum  Alexandri  Regis  Molof" 
Ibrum  ablegarant,qu2  ni/i  ternpeftivs,ingrat^  habentur.  Quod  te- 
flatur  Tiberii  llienfibus  rcfponlum  ,  Nam  cum  hi  poft  mortem 
Drufi,  ferius  ad  eum  confolandurn  fe  veniffe  dixiflcnt ,  quafi  jam 
obliterata  doloristnemoria  aiebat,Sequoque  earum  vices  dolere, 
quod  egregium  virum  Hedorem  amififTcnt.  Tertio  Hue  etiam  fpe- 
ftant  qua:  ad  Benevolentiam  oftendendain  deftinata:  funt ,  ut  cum 
Cholrois  Perfarum  Regis  Legatus ,  cum  donis  ad  Juftinianum  Li- 
tcras  dedit,qua:  hoc  tantum  loquebantur  ,Chofroem  cupere  fieri 
certiorem  ut  valeat  Imperator ,  &  com  Porus  Rex  Indicus  per  Le- 
gatos mtfit  ad  Augullum  lireras,quibus  profitebatur,quamvis  ipfe 
eflet  Rex  fexcentorum  Regum^tamcn  ambire  fe  amicitjam  Carfaris, 
paratumque  dare  illi  trai:fitum  qucaunque  voluerit ,  &ip(i^imrc 
quacunque  poterit,gratifican,<kc.  Hi  Legationes  ad  particulate  a- 
liquod ,  &  certum  negotium  comparatoc  funt  qucmadmodoin  & 
alii  ad  petendum  aliquid  quod  ufui  publico  eife  po(Tit,iic  cumDe- 
cemviri  i  1  C^racciam  a  Romanis  ad  petendas  Leges ,  qui  poftea  in 
Duodecem  tabulas  redigebantur  ,ablegati  func   Pub.  Gabinius, 
Marcus  Ottacilius,Lucius  Valerius,reftituto  Capitolio  Legati  Ery- 
thras  mifli,  qui  carmina  Sybilli  conquifita  reportarent;Ptolomius 
PhiUdelphus,ad  Eleazarum  fumrnu  Poncifice  Judiorum,ad  peren- 
dii  Jus  Judaicu  feptuaginta  facrori'i  librorum  interpretibus  ufus  eft 
Legationes  Ordinarii,five  a(fidui,qui  &Excubitorii  dici  poffunr, 
qui  non  definitum,aut  certum  aliquod  negotium  ,  fed  ad  tempu* 
obeuntur ,  quibus  qui  funguntur ,  vulgo  Refidentes  appellantur, 
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quorum  eiT,dum  in  legatione  manent,omnia  quaee  remtctentis  fu- 
erint,tradare,agere,&  prout  imperatum  fuerk  expedire-Cujufmo- 
di  legationes  anciquis  ftiifle  incognitas  multi  exiftimant ,  fpeciem 
vero  aliquam  fimilem  its  habent,  quae  cum  Proconfulibus  in  Pro- 
vincias,&  Imperatoribus  in  exteras  rcgiones  mittebantur.  Lega- 
tiones extraordinaris  funt,quae  prout  res,&  negotia  publica  requi- 
runt,nece(rarix  habentur,in  quibus  de  convectionibus,  Focderibus 
Civilibus,&  (imilibus  tra<{latur. 

3.    Legationibus  cbeundis  adhibentur,  aliquando  perfonaefin- 

gula:,aliquando  pliires,pro  conditione  n€gorii,aut  dignitate  eorum 

ad  quos  mittuntur,Romanis  in  more  crat  unum  Lcgatum  mittere, 

fed  ipfum  Senatoriura.ad  Reges  appellandum,  five  agnofcendum, 

eifque  munera  deferendum.Ab  aliis  gentibus  ad  potentiores  plures 

mitti  confueveruntjDemetrius  qucftus  eft  de  Lacedaemoniis,  qiufi 

fpretus,quod  unum  dunCaxat  Legatum  ad  fc  mififfent ,  cui  Sparta- 

nus,annoa  fads ,  Q  ad  unum  unus>  Axi  AJexandnim  miHl  a  non> 

nullis  sentibus  Legati  cencum,i  Sambaftis  gente  Indica  quinqua- 

ginta,a  Scythis  viginti^b  Amphyclionibus  Grjcia  nomine  viginti, 

Tigranes  lolitus  adiri  oumeroiis  Legationibus,  defpeda  paucitate 

militum  LucnIU^,inquit,Legati,muIti  funt  j  fi  boftes  oppido  pau- 

ciflimi ,  Semper  autcm  apud  omnes  gentes  mc^s  obtinuit  ^  ut  inter 

plures  Legat05,unus  legationis  Princeps  conftitoeretur,  ita  in  iega- 

tione  Pbilippi  Regis  ad  Annibalem,  Xcnophanes,  yEtolorumad 

Romanes  PhaneasjRomanorum  in  Graeciam,&  Macedoniam  Ap- 

pius  Claudius.  Ejus  officium  erat  publice  mandata  exponere ,  re- 

iponfa  accipere,&  quicquid  circa  negotia  mandata  dicendum  erat 

alioram  confiUo,&  confenfu  dicere.  Legatis  accedunt  Comites  & 

£amilia;Comites  funt  honeftioris  conditionis  perfonx,quas  Legatus 

ipfe  afcifcitjUt  a  Scipione  ^Emyliano  ad  Reges  adeundos  a  fenatu 

miffo,amicus  Latlius,&  Panaetius  philofophus;  aliquando  ab  eo  aui 

legationem  mittit  commendantur,ut  abAdriano  fecundo  Poniihce 

Legatis  (uis  comes  additus  Anaftafius  homo  liteiatus  Bibiiotheca: 

pratpofitus;aliquando,ii Comites  adhibentur,qui  ad  conciliandam 

gratiam.apud  eum  cui  Icgatio  deftiiwtur,idonei  ccnfentuf ,  ut  Ar- 

menii  &  Chaldafi,  ei legato  quern  Cyrus  mifit  ad  Indorum  rcgem. 

In  familia  funt  liberi,&fervi  quorum  minifterium  legatis  rieceUari- 

iim,aut  utile. 
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4  Lcgatorum  authoritas  pendet  a  Uteris  Commendatitiis  & 
Mandatis,Literi  comniendatitia?,qux  vulgo  Ctedctix,  five  ridei  di- 
cuntur  quibus  legacionum  authores  teJftantur,iis  adquos  legatio- 
nes  dcfl:inantur,legalcs  a  fe  iriiflbs,  &  quod  Icgatoratn  nomine  e- 
gerintjfe  tacum  habituros  Mandatum  eft  de  negotio  gerendo  vo- 
luntatis ejus  qui  legationem  mittit  expofitio ,  eilquc  vel  apertum, 
quod  ita  pra:rcribitur,ut  fi  opus  eft,ad  dubitationcm  tollendam ,  a- 
pud  eos  quibus  legatio  milTa  eft,proferri  potefl:,eoq;  potcftas  vet 
addefinitii  alfquod  ncgotium  conceira,vel  libera  potcftas  permifTa, 
ut  Icgatus  quod  reipublicx  expedite  videbitur,  agerc  poliit,ita  olim 
Phaneas,&  Damocles  ab  vEtolis  ad  Romanes  milli,  ea  poteftate.uc 
quod  ad  bonum  Publicum  faceret  ,  de  eobonafide  libcieftatue- 
ent^ita  Carolus  Dux  Burgundix.uti  refert  Cominaius,  legatis  fuis 

liberam poteftatem fecit,fubfcriptione  nominis  charttx vacua»,  uc 
quid  e  re  videretur,agerenc,&i"lcriptione  authoritatis  fijx,  i\  opus 
elTet  apud  Ludovicum  undetimum  Galliae  Kegem  ,  confirmatam 
oftendcrent-.  Mandata  arcana  funt  quibus  modus  &  fines  tra(flandi 
iecreto  legaiis  pracfirribuntur.quandoque  quibus  aliud  quam  quod 
in  publicis mandatis  contmetur,  prarcipitur ,  ita  a  Senatu  Romano 
legati  alio  practextu  miiTi,otcuke  ad  difltpandum  corpusAcharoruni 
in  mandatis  habuerunt,  talia  in  Pugilhribus  exarata  ,  &  obfignata 
Gordianus  fenior  mific  Vitaliano,itfque  fimilia  fuere  qu$  Hami- 
licar,cum  clafle  in  Siciliam  navigaret  ,  fignatadedit  navium 
gubernatoribus,addito  ne  quis  Icgeret,  nifi  vi  tempeftatis  a  curfu 
navis  prxtoriar,abdudus  fueritjHis  fimilia  ,  Caius  Marius  Conful 
beilo  Cimbrico  ,  &  Teutonico  excogitavit  cum  ad  excutiendam 
Gallorum,  &  Ligurum  fidem,iireras  eis  mifit.quarum  pars  prior  iis 
prsEcipiebat,no  pofteriores,qucE  pracfignata  erant ,  ante  certum  tem- 
pus  aperirent,eafdemque  poftea  ante  preftitutum  tempus  repetens, 
quia  refaratasreperit,hoftiliaagitariintellexk.  Atque  luijufraodi 
funt  que  legationes  conftiruunt, 

5  Jus  Legationis  eft,  quod  Legatis,ab  iis  ad  quos  miffifunc 
prsftandfi  eft  veluti,in  eorumReceptione,Audientia,Dimiflione  & 
Secuntate  exhibenda.In  Receptione  Legatorum,  qui  a  pocentiori- 
ribus  accedunt  obfervari  folitum.ut  officii,  vel  honoris  caufa,etiam 
illuftres  perfonj  iis  obviam  procedant,ita  Tiberio  Legato  Romano 
jpfe  Antioclius  obviam  ivitjCum  Juftinus  Imperator,quod  sger  ef- 
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fet  Regis  Perfarum  Legato  occurrere  non  poflet,  Impcratrix  ei  ob- 
viam  proceffir,&  traditas  ab  eo  literas  recepit ,  &  Carolus  Magnus 
perfonasi!luftresmifit,qui  Aaronis  Perlarum  Regis  Legates  exci- 
pcient,ut  primum  Pifae  terram  langerent ,  hujufmodi  honor  a  ple- 
nrqueRegibus  habetur  Romani  Pontificis  Legatis,ut  ipli  venien- 
tibus  procedantjRex  autem  Gallia;  mtttere  folcc  fratrem,  aut  Prin- 
tipernaliquem  conranguineum,qiii  hoc  munere  fungatur.  Secun- 
do  ad  recepttonem  Legatorum  pertinet,ut  pro  dignitate  hofpiti- 
iim  paretur,&  lis  neceflaria  prabeantur.  Romx  cum  in  libeJtare  e- 
rdt,exterarurn  gentium  Legatis  Qusftor  obviam  mitti  folebat, 
quod  cis  donee  manebant,ex  publico  aerario  fumptus  decerneban- 
tur,hoc  more  Lucius  Manlius  Quxftor  Mafgabar,  Legato  MafTanif^ 
fo,  alius  Quiftor  Malkani  MaflinifQr ,  filio  obviam  proceftit, 
QuiordinreceptionePnifiij&Ptolomxi  Regum,  qui  quafi  Legact 
Romam  venerunt  plenius  declaratur,Qu!ppe  Senatus  cum  Pruliain 
BiihJnia;Rcgem,Perreodevido  adgratulandumftbi  venire  audif- 
fet,P.Cornelium  Scipionem  Quafftorem  obviam  illi  Capuam  ufij; 
ini(it,cenfuitque,ut  domus  ei  Roms  quam  optima  conducefetur,& 
rerum  copiff.non  folum  ipfi,fed  etiam  Comitibus  ejus  prabei-entur, 
Et  cum  Pioloma^us  Rex  ^Egypti  a  minori  fratre  regno  fpoliatus,pe- 
tendi  auxilii  causa  cum  paucis  fervis/qualore  obfitus ,  Romam  vc* 
niflet,ac  fe  in  Hofpitium  Akxandrini  Pi^toris  contuliiTet ,  id  poft- 
quam  Senatui  relatum  cft,accerfito  juvetie,qua  potnit  accurata  ex- 
cufatione  ufus  eft,quod  necQuasftorem  illi  more  ma  jorum  obviam 
iTiififletjnec  publico  eum  Hofpito  excepiffet,  eaque  non  fua  negli- 
gentiae,  fed  ipfius  rubito,&  clandeftino  adventu  contigifle  dixit,  II- 
lumque  e  Curia  protenus  ad  publicos  penates  dedaKit,hortatufqiie 
eft  ut  depofitis  fordibus,adeundi  Senatum  diem  peterer,quin  etiam 
curat  habuit,  utimunera  er  per  Quxftorem  quotidie  daremur. 
Secundo  moris  eft  ut  petentibus  Legatis  ,Conci  I  turn,  feu  Audientix 
dies  ^  locus  certus,  pro  Perfonarum,  &  negotiorum  conditione 
tonftituacur,  Poftqua  Romanoru  Legatr  ab  Achxorum  genie  diu- 
lurna  expedatione  delufi  fuiflent.Senatus  eos  admonuit^e  poftea 
c;xcufationc,qua  fe  tegebant,utercntur,ut  LegatisRomanis  adeundi 
concilium,poteftasfemperfieret,  quemadmodum  &  illis  quoties 
vellcnt  Senatus  daretur.  Legationibus  Provinciaiibns  audiendis 
Romar,ae  qui  longius  venirent,diuuus  tcnercntur ,  4  dlendis  Fc- 
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bruarii,ad  Calendas  Martii  Senatus  aperiebatur,  Principe  Augufto, 
tribiis  Clonfulaiibus  mandatum,ut  has  Lcgaciones  ;iud)ferit,Tiberi- 
us  ipfe  eas  audiebat,iis  adhibitis  qui  illis  Provinciis  prsfuiflent,  Ita 
ctiam  Trajanus,de  quo  Plinius^adeunt  (latim  ,dirnirtunrur  ftatim 
tandemque  Principis  fores,exclufa  Legacionum  turba,non  obfiden- 
tur.  Legatis  cum  audiebantur,in  coniilio  pcrmiirum  fuas  gcniis  lin- 
gua !oqu!,&  mrerpretisminiflcrio  uti,iia  Ctcero ,  Ncq;  Pani,  ntcj; 
Hifpani  ullaevc  genres  externa: ,  in  Senatu  Romano  iuie  inccrpre- 
te  Joqiiebantur^Tnbus  Philofdphis  Ailienicnfiuni  Lcgati>,C\*cilius 
Senator  intetpres  datus.  Tertio  Legatis  etiam  debctur,  utl.ega- 
tioni  expofitir,rcfponfio  detur.  Ari/lheniis  Ach  Jforum  PrxcorjCun^, 
Principes  ejus  gcntis  auditis  Romanorum,Atrai),Phi)ippi  Regis,  vc 
Rhodiorum  Legationibus,dceorurn  poftulati's,  poic/tate  pei  Pra:- 
conem  ex  mote  fada  confuleie  nolient,Non  n!agi.s,inquit,Confili- 
um  vobis  Principes  Achsorum,quam  lingua  deeft,  fed  fuo  quifque 
pcnculo,in  commune  confulere  senuit.  > orfitan,t:go  qiioque  tace- 
rem,(i  prIvatuseflem,nuntPrTtor,rcntio,autnon  ounvlirii  Confi- 
linm  Legatis  fuilTe  ,  aut  mde  fine  refponfo  eos  dimittcndos  non 
eflfe.  Ego  autem  refpondere  mil  ex  decreto  vcflio  ncquaquani  pof- 
fum.  Aliquando  vero  rd"ponrum,non  iis  qui  Legatione  fundi  liinc, 
fed  Per  Legatos  propriostranfmiriirur,<ta  Alexander  Legatis  Darii, 
ad  fe  cum  lireris  milTis  ,  &  oranribus  uti  Matrcm,  uxori-m,  liberos 
dim  itceret/efpon  Turn  viva  voce  non  dedic,  iedTbcifippuni  una 
cum  literis  ad  Danum,cum  Epiiitola  qua  ad  iiteras  i<.cgis ,  &  Lcga- 
torum  poftulata  refpondit,  ire  julTit.  .Refponii  dilatio  poccnciori- 
bus  pro  contemptu  habetur,  Itaq;  cum  Antiochus  popuii  Romani 
Legatos,manuexcipere  veliet,Popilius  literas  a  Seuatu  ipH  per'e- 
gendas  dedit,quibus  perle<5tis,  cu  fe,  adhibitis  amitis.confulturum 
dixifl*et,Popilius,pro  afperitace  an!mi,virga  qua  inanu  gerebat.cir- 
cunifcripfk  Regem,dixirque  priufquam  hoc  circulo  excedas,  redde 
refponfum  Scnatui,quod  ieferam,quo  violento  imperio  ,  ob/lupe- 
fadnsRex,Faciam,inquit,quod  Senatus  cenfet.  ExcufatiusfuitXe- 
gati  Perulini  commentumjquo  ab  Urbano  quinto  Poncifice,fubito 
refponfum  eiicuit,Quippc  cum  Legationis  Princeps  prarlonga  ora- 
tione  in  expofjtione  ncgotii  Poncifici  laborantii  ta-dium  in^ulifTer, 
ifque  inquircret,  numquid  aiiud  in  inandatis  haberenr,  exorfus  al- 
ter dixit,San(^i0ime  pater,  mandatum  nobis  eft ,  ut  nifi  quarnpri- 
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mum  refponfiim  accipiatnus.  CoUega  hie  nofter  longe  prolixiori 
oiatione  apud  Sanditatem  veftram  verba  faciat.  Quo  audito  fine 
inora,Pontifex  refponfo  dato  Legates  dimifit. 

Poftremo  Legatis  fecuritas,ab  iis  ad  quos  mifli  funt  prardanda 
efl,quamdiii  in  eorum  Territoriis  exiftunt ,  quia  perfonas  eorum 
fuftinent,qui  Majeftatem  habent,Ncc  folum  Legacis,fed  et  comiti- 
bus,familtae,&  rebus  eorum  fecuritas  debetur,quoniam,  comites  & 
familia  Legationis  pars  funt,&  vafa  &  bona  Legati  mobilia,p€rfo- 
nae  accellio  habenda  funt. 

3 .    Tertio  inter  diverfos  Principes,vel  populos  debitum  eft  Jus 
Conventionis  civilis,exquo  ficutprivati,  de  re  aliqua  particular! 
contrahentes,obligantur,utpote  cum  Principes  de  fponfalibus  ^  vel 
matrimouio  ineundo  inter  fe  conveniunt,^uod  aliquando  per  Pro- 
curatores,vel  Legatos  fpecialesexpcdiunt,idque,uci  Bodinus  obfer- 
vat,frequentius  Principes  mafculi,  qui  Piduris  credunt,  quam  foe- 
roinai  fui  juris.qua:  viros  fpirantes  contueri,  &  praefentes  ailoqui 
raaluntjita  enim  Ifabella^Caftellae  Regina,  Ferdinando  nubere  no- 
luit,priufquam  os  Principis  afpexifTetjnec  uti  idem  Bodinus  refert, 
Eltzabetha  Anglorum  regina,unquam  adduci  potuit ,  ut  cuiquam 
connubium  promitteret.quem  praefentem  noii  videret,  quare  Hen- 
rico Regi  Suecorunijdiutuina  Jobannis  fratris  Legatione ,  earn  ad 
nuptias  petenti^refponfum,  Se  Regi  plurimum  debere ,  quod  ipfam 
e  carceribus  ad  regnum  depofciffet,id  tamen  apud  fe  decretum  fu- 
iflfejUt  Principi  neraini  nuberet ,  nifi  quern  antea  videre  Hceret. 
Ite  cum  Principes  de  Dote,vel  de  Juribus  qua:  ratione  matrimonii 
tompet!turafunt,pacifcuntur.  Ita  inttrPhjlippum  Regem  Hifpa- 
niae,&  Mariam  Reginam  Anglis  pa<5him  erat,  ut  contradis  nuptiis, 
Philippusuxonsregnorum,&  Provinciarum  titulos  fibi  fumeret, 
fociufque  in  eorum  adminiftratione  eflet  incegris  regniPrivilegiis, 
&  confuetudinibus,p!ena  item,ac  libera  gratiarum,  beneficiorum, 
ac  fundionum  diftiibutione  penes  ipfam  remanente.  Vicifllm  ut 
Regina  in  focietatem  omnium  regnorum,  Philippimaritivocarc- 
tur,&  fi  Philippo  fuperftes  eflet,Dotis  nomine,  annua  penfio,fexa- 
ginta  miiie  librarum,  ei  penderetur,  Praeterea  ut  liberi  qui  in  hoc 
matrimonio  nafcerentur,in  omnia  regna.ac  dominia  Regin«,&  in 
omnes  Belgii,&  Burgundia?,quos  Caefar  poflidebat  Principatus  fuc- 
cederentjCarolus  yero  Philippi  ex  priori  uxore  filius,cjetera  omnia 
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In  Italia,&  Hifpania  rcgna  obtineret.  Item  cum  Principes  ex  aliis 
caults  ad  pecunias  pcrfolvcdas,ad  urbes^,  arces,ant  res  alias  redden- 
dum, fe  aftringunt.  Quemadmodum  cum  Francifcus  Rex  Gallise 
ditiones,quas  captivus  promiferat,oidinibus  regni  redamantibus 
Hilpano  cedere  non  poffet  ,  poftea  pace  Cameracenfi  conventum 
eft,ut  Caefar  Galli  liberos  in  Hifpania  obfides  liberaret,  &  Gallus 
Cafaiivicies  centenamilliaaureorum,Lytri  nomine  dependeret, 
&  praeterea  quindecem  millibus.Henrico  (xftavoRegi  Anglia?,  qux 
Philippus  Caefaiis pater,ab  Henrico feptimo ventis  adverfis  in  An- 
gliam  dclatus  imitua  fumpferat,exolutiSj  Lilium  aureum   gemmis 
fn(ignicum,cui  etiam  fruftum  Dominicaf  crucis  inclufum  credeba- 
tur,eo  nomine  oppignoratum,  redimeret ,  &  Cjfari  reflituendum 
curaret.  Ira  cum  anno  1585.  inter  Elixabetham  Anglix  lleginam, 
&  Ordines  confcederatosBelgiae  conventum  elTet,ut  Regina  fcede- 
ratis  provincii'i  quinqne  millia  peditum,&  mille  Equites  fuppedi- 
taret,&  iifdem  durante  bello  flipendia  folveret,&  interim  FlelTin- 
ga^rxRamekana,&  infulaBriela  cum  oppido,  &  propugnaculis, 
pro  caurione  in  manus  Regins  traderentur ,  Jacobus  Rex  Anglian 
pecunia  debita,fexcentum  fci licet  mille  librarum,exo!uta,  oppida, 
arcem  &  infulam,cum  propugnaculis,  pod  triginta  annos  ordini- 
bus  Belgix  reftituit.  Atque  hujufmodi  Convent iones,  fucceflbres, 
qiiando  propter  utilitatem  publicam  initae  funt,de  iure,:tHas  ex  ho- 
neftate,pKcftare  tenentnr,ita  Francifcus  fecundus ,  Rex  GalliXjad 
Helvetios  patris  debita  repofcentes/cripfit.  Tametfi  paterna  debi- 
ta  folvere  non  teneretur,cum  Sceptrura  Gallii ,  non  Ktreditario 
jure  haberet,fed  Lege  &  confuetudine  regni,  qui  non  alixer  ipfum 
obligat,quam  ad  ea  fcKdera,pa(flave  obfervanda,  qux  cum  exteris 
principibus,ac  populis  ad  regni  utjliutes,&  commoda,a  majoribus 
contradafunt,nihilominusfe,ut  patris  charifTimi  fidem  religiose 
tueretur,legituna  ejus  debita  folvere  decreviffe. 

4.  Quarto  Jus  Foederis,  efl  quo  pridcipes  ,  ve!  populi  ad  all- 
quid  generalius,cum  majori  folennitate  obiigantur,  nam  Fcedus, 
uti  docet  Livius,in  genere,efl:  contradus  qui  jufi'u  fummae  potefla- 
tis  populum  univerfom  obiigat,in  fpecie.  Inter  eos  quibufcum  Pax 
eft,(uti  Menippus  apod  enndem  [,ivium)Cum  quiHoftes  nnnquam 
&erunr,ad  amicitiam/ociali  fcedere  inter  fe  conjungendam  coe- 
unc,&:  apud  Romanos  per  Faciales ,  addito  Patrepatrato,  peragi 
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folebat,ejulqiieobje<ilum,efla!iquid  magis  generate,  &  continu- 
uiTi,qiiam  alrenus  publicae  conventionis,iitpote  Amicitia,vel  Socie- 
tas,vel  aiiquid  quod  ab  arnicitia,ve!focietate  dependet,ut  Commer- 
cifi',vel  Auxilium.  Nam  ecfi  inter  aliquos  ex  relatione  perfonali,vel 
reali,Am»cit;ia,vel  Societas  exirtat,eade ardiori  foederis,vel  folen- 
nis  contrafius  vinculo  confirmari,&  cum  aliis  ,  quibufcum  antea 
non  intercefTerimt,ftab;liri,&  utrirque,modi  &  conditiones  praefi- 
niri  confuevei  nnt  ,&  Auxilia  qui  ex  foedere  Societatis  debentur, 
certius  2c  mc!u!s,quam  quje  ex  alia  Societate  competunc ,  determi- 
nantur.  Ecenim  Fccderaalia  circa  focietatem,&  auxilia  ad  defenfi- 
onem  pertitient^quae  c/577//a;;^'a/,dicuntur,alia  ad  defenfionem  ,  &  of- 
fenfionem  fpe(::lant  quae  ovufMf)(iajt  appellantur.   Deindequodad 
ModoSjVel  conditiones  atrinct,Foedera,auCaequalia  funt,cum  Prin- 
cipes,vel  populi  ad  paria  obligantur,aut  iniqualia,  cum  alter  plus, 
alter  minus  pr^ftare  tenetur,  Qu^i  ex  sequo  foedere  conjungunrur, 
fuacMajeftatis  dignitatem  nulla  parte  diminutamretinenc,  quiin- 
xquali  fcederi  iubjiciuntur ,  aliquando  alter  alteram  fupenorem 
agnofcere,ejuique  Majeftatem  comiter  obfervare  debet.  Ita  cum 
yEtolis  fociale  fa-dus  his  verbis  perculTum  eft,  Imperium,  Majefta- 
temque  populi  R.oniyni  Gens  ^tolorum  confervaco,fine  dolo  ina- 
lo,eofdem  hoftcs,<juos  populus  Romanos  habeto,  armaque  in  cos 
ferto,&  bella  paiiter  gerito. 

5.  Hujufmodi  Convehtionibus  publicisAFoederibus  aliquan- 
do Fides  interponitur,aliquando  jusjurandum  folenne  adhibetnr, 
Apud  Perfas  firmilTuTium  Hdei  vinculum,d3tis  dextris ,  habebatur, 
cu)us  etiam  ufus  fuiffe  videtur  apud  Romanos ,  unde  Cicero  in  O- 
ratione  pro  Deiotaro  dixit,Caii  Csfaris  dextram  non  in  bcllis  &  in 
praliis^quam  in  prominis&  fide  Hrmiorcm.  Jusjurandum  eft ,  cum 
Deus  teftis,&  vindex  invocatur,cujus  religio  fuprema  fuit ,  &  ab 
omni  2evo,apud  omnes  populos  circa  pollititationes,  prornifia ,  & 
contradus,maxirni  ponderis,ita  Cicero,Majores  noftri  nullum  vin- 
culum,ad  aftringendam  fidem  jurejurando  ardms  efle  •voluerunr. 

Vid  I  pajchdliumc  \%  \%  \g  ConmintHCcmcnt.'Bcfvtdumae  /ej^one  arpKtce. 
dentiaSKoUtn  ceNnbttitareCiip.t.nuO.Lannmt  fpnii/l  5^  Arma.Sutttc<i fag. 
36  ^9,  2  Ctnradum  flrunu/n.yitbcTtiumiientile  i\,'r  hnerutn'Sefoldum  dt  Le. 
gatfonibus,(yqoiabei)tecen/tntur.  3  Lodmumiib  d  nu  74*  ContadumBru- 
num,ltb  i  cap  i^  Eadm  Ubj.t&p.i  na  g\  tap  p.nu.ioj  Godwini  aimales  anno 
ij8j.  4  S(.diyiumlib.yoip6,Ayilam,lib.i  capjXupuritde  (^onf'aderationi- 
lus^Sigdniumde anti^'iojure  Utluap.i.  ^Tvtivm  lib,tcip,i$.  ^  Croiivm 
lib,^(t^,ii^'StdinumUbscp6,  SECT,    V. 
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i  E  C  T,       V. 

De  Veliflo  inter  eos  ^uibufcum  Tax  eft. 

*X>eli^t(m  efl  inter  eos  qmbnfcum  Pax  eft: cum  Perfant^  infuria  »»- 
fertur^vtl  IBoha  invadunrur^uHt  /iufer»»tur,  C^  cum  qitt  dc  fit- 
re^vel  ex  convent  tone  dut  fadere  debentttr-.mti  praftantnr. 

DEIhfhim  inter  Pfincipes,ve.l  Populos  diverfos  eft  ,  ex  quo 
CoininuniOjVel  pax  lad icur,u ride  (icuc  incet  privatos  ex  de- 
li<f>is,&injuriis  lices  forcnfes.ica  inter  eos  qui  judicem  non  habent, 
bella  oriuntur.  In  his  delidis  primum  efl:  cum  (latus  Isedicur,  vel 
perfonis  injuria  infertnr,itaque  Germanicus  a  Pifone  Syria:  Pro- 
confute  contumelia  atfedus,  &  Amicitiam  renuntiavitj  &  Philippo 
facinus  jndignum  videbatur,  cum  Aclienienfcs  ejus  flatuas  urina 
perfuderuni ;  quemadmodum  Romanis  fadum  audacia  plenum, 
cum  Ephefii  eorum  flatuas  dejicerent.  Idem  habetur  cum  perfonis 
conjundis  injuria  infercur,itaque  Agamemnon ,  &  reliqui  Gfsciat 
Principes  ob  dedecus  raptiis  He!enes,Menelai  uxoris,Trojanis  hel- 
ium intlerunt.Deinde  ad  injuriam  eciam  refertur ,  ii  quod  pro  hu« 
manitace,aut  amiciria  praemittendum  eft  denegetur  ,r  tranfitus  pec 
territorium,vel  Commercium.ita  Auguftinus  afHrmac ,  quod  juft» 
bellagerebantuf,  a  filiislfrael  contra  Emorxum  ,  quia  innoxius 
tranljtus  lis  denegabatur;&  Grici  probabanc  querelam  Megarenfiw 
contra  Athcnienres,qui  eos  arcebant  fuis  porcubus,contra  jus  com- 
mune,ut  Plutarcbus  loquitur.fed  &  ad  injuriam  perrinec,  fi  vel  fo" 
ciis  VIS  illaca  tic,vel  Hofiibus  auxilium  fuppeditctur,ica  Quintius  ad 
Nabidem  Lated.tmoniorum  tyrannum,vos,inquit ,  veftramque  A- 
micitiam  acSocietatem  popuURornani  non  violavi,Qutbus  igituc 
rebus  Amicttia  violatur  ?  nempe  his  maxime  duabus ,  (i  focios  me- 
os  pro  iioftibus  habeas,  &  fi  cum  Hoftibus  teconjungas. 

2.  Secundo  inter  diverfos  Principes  vel  Populos  delinquitur, 
cum  Bona  aufcrancur ,  vel  regiones^aut  territoria  occupantur,  ita 
Plateenfes  apud  Thucididem,  aiunt,  Communis  omnium  mortali- 
umLex  eft,ulcifci  eos  qui  noftrvt  depridantur.  Itaque  Romani  Li- 
gures  Lacrociniis  infeitos  bello  profequuti  funt ,  donee  Pofthumi- 
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us  itaeosexarmaflet,utvix  reliquerit  ferrum  quo  terra  coleretur; 
tum  vero  injurij  grandiores  fum,cum  ditiones  aut  regna  invadun- 
tur,itaJepthaiuendorum  finium  causa  adverfus  Ammonitas  hel- 
ium geflii,&  Belli  Aiiatici  occaCio  tradituc^cum  ex  Teftamento  At- 
tali  Romani  provinciain  otcupaflent  quam  Ariftonicus  regii  fan- 
gainis  juveQts  fibi  deberi  racus,aimis  vindicabat. 

5     Tertio,Deli<?lum  efl  in  Pace  cum  contra  Jus  Colloquti ,  vel 
Legatlonis  quid  admitticur,  vel  quod  oc  Conventione  ,vel  fcedere 
civili,non  obfervatur,  i  Ad  jus  Colloquii  fpedat,curn  quis  occali- 
one  congrefluSjvel  colloquii  la?ditur,vel  decipirQr,ut  cum  Corneli- 
us AGna  Conful  Romanu»  fimukco  colloquio  ad  Carthaginenfium 
Ducem  eyocatus/ipprcflus  fuit,perfidiaE  Punica,  inquit  Fiorus,  do- 
ciimentumjEt  cum  Johannes  Du)tBurgundi3e,Carolo  feptiino  Gal- 
lia: Regi  in  colloquutione  veniens,  a  nonnullis  familiaribus  Aa- 
reliajQiPHcis,nvagn«apud  Carolum  authoritatis,  interfedus  eft, 
qua?  cxdes ,  inqmt  GaminwB ,  poftea  maximaruffi  calamitatum 
caufafuit.  a*  Circa  Jns  Legacionis  pro  delido  eft ,  fi  Legati  non 
a^mittantur,iia  cum  Annibal  Saguntum  obfideret  &  a  Roma  Lega- 
tes vcnilfe  nuntiatum  cft,ipfis  obviam  ad  mare  mifit  qui  diccreot, 
Nee  tuto  cos  adituros  inter  tot  gentium  anna,  nee  fibi  m  tanto  dif- 
criminc  opera  eflc  Legationes  audire.  Qua  occafione  aridc  arrepta 
Hanno  m  Scnatu  Carchaginenfi  acerrmie  in  eum  invc<flus  eft  ,  Le- 
gates, inquit^ab  fociis  &  pro  fociis  miflbs.bonus  Imperator  vefter 
in  caftra  non  admifit  Jus  gentium  fuftulit,Hi  tamen  ,  undeneHo- 
IHum  Legati  arcentur,pulii  ad  vos  veniunt.  Simile  faftum  Perfei, 
Senatua  actcptt  pro  denuniiatione  belli,  cum  Legacis  Romanis  in 
Solium  &  Macedoniam  miffis  ,  alii  abefle  eum ,  alii  acgrum  efle, 
fftlfomTumquefingerentjipfiqucfibi  regcm  convcniendi  potefta- 
temfadamnonfaiflc  renuntiarunc.  2,  Si  legati  ludibrio  habiti 
{int,ur  cum  Legati,qaos  David  ad  Ammonem  Ammonitarum  Re- 
gcm^poftmorttmpaitisadconfohndum  eum  miferat ,  barbs  di- 
midio  abrafo,&  veftibus  ufque  ad  nates abfciflis,  dimifll  funt  ,ob 
quod  David  jpfum  &  Ammonitas  gravi  bello  profequutus  eft. 
Cum  Marius  Acilius  Legatus  Romanus  a  Mithridate  captus ,  & 
ludibrio  expofitus  eft;cum  Corinthii  in  eorundera  Legatos  practe- 
leunces focdes  efifudenmt.  3  Cum  ab  inferioribus ,  vel  aqualibus 
fupcrba  refponfa  reddunmr^ca  Gracchus  Aquiiius,  A^quoruo»  Im- 
perator 
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perator,cum  Lcgati  a  Romanis  veniffent ,  queilum  injurias ,   & 
res  ex  fadete  repecitura ,  juflfit  qua-  mandata  habeccnt  i  Scnata 
Romano.ad  quercum  ditere,fe  incerim  aUa  adarum,  Ctijufinodi 
rcfponfum  Caio  Fannio  Legato  Romano  datum,  belli  Dalmatid, 
quod  Sdpio  confccic,caufa  fuit,Nam  cum  is  vcnifTet  cxpotlulatum 
cadciB  Legatorum  GcniiCi  contermin-afU,Legatifermoncm  non  ad- 
niiferunt,pra:tendences nihil  fibi  cumRomanis  commune  eire4Si 
Legatis  verbera  int'erantur^Nam  fi  quis  JLegatiim  pulfafTetjid  contra 
Jus  gentium  commiflum  cxifttmatu  eft^inquit  Jureconfultus,Itaq« 
cum  Laurentium  Legati  a  Regis  Tatii  propinquis  pulfati  cflent  nee 
ipfe  vindicaffet,in  ipfum  crimen  vertebatur.  5  Multo  gravius  ddi- 
ftom  habet  fi  Legati  morte  afhciantur,  Itaque  cum  Toluminus, 
quo  authore  Legati  Romani  aFidenatibus  interepti  fuerant,4  Cor- 
nelioCoflb  in  piilio  vidus  fiietatjCoflus  in  ipfum  (ic  invehebi- 
tuf;  Hiccine  eft  ruptor  fcederu;  humani,vij()latorque  gentium  juris, 
jam  ego  banc  madatam  viAimam/i  modo  (audi  quicquam  in  to:» 
ris  Dii  cffe  volunt.Lcgatorum  manibus  dabo.  Et  Leptlncs  qui  1.©. 
gatum  Romanum  interfecerat,i  Demetrio  Romara  tniflus  eftuna 
cum  Ifocrate  Grammatico  qui  C3:dis  ejus  fuafor  fucrac.  Com  Sena» 
tus  ad  Gailos  Senones  Legates  miiiflet  qucftum  quid  ita  cum  fine 
focii  popuU  Romani,hoftibus  Romani  nominis  rnilitarent ,  Brito- 
maris  Celta,memor  patrem  fauin.cum  inter  auxilia  Romana  mili- 
taret,cifum  fuifle,Legatos  fruftratira  confadit,&  fruftca  per  cam» 
pos  difleminari  fecit.  Quod  poftea  flagiciutn  a  Romanis  mwlta  &-> 
veritate  in  Gailos  vindicatumi,   Sed  &  Legati  aliqaando ,  contra 
cos,ad  quos  mifli  func ,  delinquunt,ui:pote  ,cm"a  infolentiusquam 
par  eftjfe  geuint,ita  Lucius  Amius  Stetinius^  Latinis  Legatos  Ro* 
mam  miffuSjinSenatu  Romano  ioquebacuf.tanquamfi  vidor  ar- 
mis  Capitoiium  cepiffec,  non  ut  Legacus  jure  gentium  tutus,ob 
quam  caufam  Senatus  adverfus  Latinos  beUum  decDevit ,  fit  c«m 
Cafari  a  Tigurinis^ik  Helvetiis  Legatio  mifla  foiflfcc,  ad  exploran- 
dum  num  in  Pacis  conditiones  tonveniri  poflct,Cxfaiquc  iis  Obfr- 
<les,&  pecunias  imperalfet,  illi  refponderunt ,  fui  moris  efle  talia 
accipere,non  dare^cujus  infolentiae  Caefar  impatienSjftatim  adverfiis 
Tigurinos  Labienum  mtfit,ipfe  m  Helvetios  movit.  2  cum  impudi- 
ce,&  contra  jus  hofpitii  aliquid  admittunt,  ut  Legatj,qui  a  Maga- 
baio  Peffa,ad  Amyatam  Regem  Macedonia6,Read  quam  vcnerans 
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impctrata,tegio  convivio,  multa  c^Jin  hamanitate  cxceptt  fnnt.fed 
ubi  per  vinura,&  Epuias  incaiuerunt.multa  procacitate ,  &  impu- 
dica  luxns  via  c rga  fceminas  regias  ufi  funt,quod  cu  indignc  ferret 
Ainynts  fiUus,cum  juvenes  aliquot  gladiis  cindos  fcemineis  vefti- 
bns  ornatas  in  eorum  locum  fufteciflet ,  Legates  eadcm  lafcivia  e- 
ofdem  tradanceSjgladiis  diftridis  mterfiti  font.  3.  Cumaliquidia 
perniciem  eorum  ad  quos  mifTi  func  Legari  moliuntar ,itaque  Pelo- 
pidaSjCumTheiraliaminpoieftatemThebanorum  redtgere  cona- 
rccur,Legationifque  jure  fe  tatum  arbitraretur ,  quod  apud  omnes 
gcntes  fandum  cfle  confueflet,  ab  AlexacdroPhcraeo,  (imulcum 
Ifmenia  comprehcnfuSjin  vincula  conjedus  eftj  6:  cum  Atnla  Rex 
Scythiatjinultisronjedurisdepiehendiflet,  Bigilam  Maximini  Le- 
gati  {rrwpretem,eo  confilio  adhibitcm.ut  iplbm  trucidaretjBigilz 
n]iunri,qui  in  earn  Legationem  cum  patre  vencrat ,  gladio  transfigi 
|unit,m  Pater  ftatim  prodiiionis  conrilium  faterctur,  unde  is  njhii 
cunftalus  omnia  qui  mcditata  eranr  apeniit,orabatque  dimi/To  fi- 
lio,infeferriimvcrti,ifaqnc  in  vincula  conjcdius  eft,  donee  mi/To 
adhocfilio^magnapecunijcfunMna  ad  expiandum  faonus ,  &ad 
redimendam  hberr.item  perfoiverettir. 

4  Quarto  Circa  conventionem  ctviSem  Delidum  habetur,cum 
id  de  quo  inter  Principcs,vclpopulosconvcnit,non  pnftatur.  Uc 
cum  Guhern»tor,&Proccres  Scoriae  folenniier  proiriinfTent.  Man- 
am  Reginam  infantulam  Edvardo  fexto  Regi  Anglii,€tiam  impu- 
beri/i  cum  ad  maturam  artatem  pervenirem  ,  utraque  confentirct, 
enuptaram,&  poftea  in  gr atiam  Regis  Galiiae,contra  padam  fidem 
Delphino  defponfaflent,Protedor  Regis,&  Proceres  Angliar  indig- 
nc ferentesbcilumScotis  mo  verunc,ecfi]vie  magna  clade  affece- 
nintjmultismiliibusinadeimcremptjs.af  prsN-ipuis  nobilium  ca- 
ptis,imerquosHuntleiuE,cumint:cyrogare!:ur,  numquid  jam  pro- 
baret  propo(itum  Regis  Edvardi  cum  Maria  regina  matrimonium, 
refpondic/ibi  quidcm  marrimonium  ii!ud  non  difplicere,ambiendi 
vero  modum  nequaquam  probare  poffe.  Item  contra  conventio- 
ncm  fit,cum  circa  promiifa,vel  debita  falfo  &  dolole  agicur ,  Hcut 
cum  Grsci  Phoenacibus  naves  aliquot  deberenr,  naves ,  fine  ciavis, 
velis  3.:  remis  tradiderum.Cui  non  diflimili  aftutia  Ducem  Medio- 
!am  promilTjonem  eluliflenarrat  Commasus^cui  cumDux  fateretur 
ie  poilicitum  quidem  Regi  Gailis  naves  aliquot  fubmini  Ara{e,non 
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tamen  ut  iis  militem  Gaiiicum  iniporerct/cfpondir,  banc  cxcufa- 
tioncm  eflCjUt  fiquis  mulam  alicui  commodato  daret ,  ut  tranfiret 
Alpcs,atque  interim  jubtretjUt  pedes  iliam  deductiet,nequeaJiijm 
ejus  ufum  conredercL.  Ncc  tameneft  de  quo  querantur  dccepri, 
qui  in  re  gravi,ac  feriajefponfo  levi  aut  dubio  crednnt,  Quornoda 
le,&  Dominum  luum  ddu(it  Legatus  Gailicanus  ,  qm  cum  poft 
mortem  Francifci  Sfortix  Dut atnm  Mediojanenfem,  Kegis  fui  no- 
n)ine,a  Carolo  quinto  Impciarore,pctiifrec,  Refpondic  Imperator, 
fibi  idem  placerequod  fratri  ruo,Rcgi  Galiia-,  quibus  verbis  Lega- 
tus  Carolum  afrcnfum  pr^binfle  ratiis,  de  eo  Begem  llatfm  certio- 
rem  fcctc,cumCatoluseo  animo  dixerst ,  quod  Dutatus  Mcdiola- 
nenfis/ibi  non  minus,quani  Gailo  piaceret,  nee  minor»  ftudio  a  fe 
retinendum,quama.Gallo  expecitumduceret.  Denique  in  Pace  & 
dcUdum  eft,cum contra Fo.*dus  civile  aliquid  commiffum  eft,  ut 
cum  Carya  civitas  Peloponcfijjbertatum  patris,  &  facrorum  fce- 
derum  immemor.Pcriis  hoftjbus  contra  Grseciam  favcrct ,  Gracci 
parta  vi(Sona,coaimuniconJenruCaryatibus  bellum  intulerunt,& 
vins  interfe(?^is,deleta  Civtiate,matronas  infervituccni  abduserunt- 
Etcum  Aibani,Fidenati  beiio,exfoedeie  sn  auxilium  mifli ,  inter 
duos  medii  cxpedaverc  fortunair!,Tuilus  Hoftiiius qui  proditionis 
firandem  irrira  feceratjioftc  vido  Metium  ruffx?auin  ruptorern  foe- 
deris inter  duos  currus  I^eligaulm  ,  pernicibus  equis  dillraxit.  Its 
eiiam  litturga  civius  Hii'paniar^Romanorum  antea  arnica,  quod  re- 
iiquias  cKercitus  Scipionss,  eo,ut  ad  amicos  fugientes  Pa-nis  prodi- 
diflet,a  Scipionefiiio  expugna£a,dekcur  funditus,  cafis  &  mulieri- 
bus,&  parvulis. 

5  Denique  in  his  delinquendi  gravius  e/l  periculum,  ubi  Fides 
vioUtur,aut  JurisjurandiReligio  contemnitur ,  nam  Grave  eftfi- 
dem  fa!lere,qui  Juilitii  totius  firmamentum  eft ,  qua  non  folum 
refpublicac.fed  omnis  humana  focietas  continetur,  &  quod  Perjuri- 
um  Atheifmo  fit  deteftabilius,cum  perjuri  Numen  agnofcerevi- 
deantufjfed  ipfum  irridere  audeanc. 

\td,t.B3JUnum.lit,').caf.6  Geniiltlio.i  caj^.i ^,^  fe^.Cmium lib  i.e.t.^-j, 
x.Florutnlib.2c<if,i>^e(^%o.  j,  Comineum^omittent,lib,4.'2fTUiwmi 
Pa/(hilfum,Befaidam  Je  Ltgitienibus  4  /  ayveardum  in  Msa  Cdvardi 
fextt.fjtnnltm  i.te  4.(^omiit«ium  de  befla  Netpol  iit.4.  /Erodsum  decret.  de 
Ligat^  fjyadl.iul.  MajCjimsBodinum  lib.  i  eip,6,  ^,  Cjrotiuin  Hb.z, 
(cf  li^Bodiffumiili.j  (*f^, 
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Sect.  VI. 
De  hre  Belli 

'Bellum^ji  inter d  ivtrfos  Princtpes^  vet  fopttlos  ,  jufia  CoatemiOy 
efiqMc  vel[olenne^quod  Indicium, fHbliu  gerttur^  veJ  minm  /»• 
lenne^C^  RefrafulU^ffH<it  afrlvatii  exercentar.  fnietUm  'BelU 
fiatum/'Domimtim^'Deifitxm  &  "^DeliHuin  inter  eot  qmbtucum 
'Bellum  efi  refpicit. 

SIcuti  Pax,tt;a  Bellum  jure  Gentium  continetur.  Eftq;  Bellum 
juila  Contentio.quae  fciiicet  authoritate  legitima»  &  ex  jufta 
caula  movemr.Legicima  authoriias  ell  fuprema,  ita  Auguili- 
na$,Ordoinquitnaiuraiispofcit,uti'ufcipiendi  belli  auihoritas  fit 
penes  Principes.  Jufta  caufa  ed  Injuria,  quam  &  vindicate  Hcet,  & 
repeUerCjUnde Bellum  aliud  Offcnf ionis,aliud  Defcnfionis  dicitur, 
quemadmodum  CamiUus  in  denuntiarione  ad  Gallos.  Omnia,  in- 
quit,qua;  defendi,repetique,&:  uidfci  fas  fit.  Deinde  bellum  folen- 
ce  eft, vel  minus  folenne ;  folenne  quod  rite  indidum,  publice  gc- 
tirar. De  Indidionc Cicero  Officiorum  primo,Belli,  inquitjiiquitas 
fandiffinie  populi  Romani  Fceciah  jure  praefcripca  efi, ex  quo  intel- 
iigi  datur  nullum  beilum  efle  juftum.njn  quod  aut  rebus  rcpetitis 
gcricur.aut  ante  denuntiatum  eft,  &indidum.  Indidionis  foitnu- 
lam  ita  tradit  Livius,TribusRom3nis  puberibus  ptxfencibus/ic  di- 
cebat  Fcecialis,quod  Populus  prifcorum  Latinorum  ,  adverfus  Po- 
[mlumRomanum,tecerunt,deliquecunt,  quod  populus  Romanus 
Qnixirium  cenfuit,confeniu:,conf'civit  ur  bellum  cum  prifcis  l/atinis 
fieret,ob  earn  rem  Ego  ,  populufque  Romanus ,  populis  prifcorum 
Laiinorum  bellum  jndico,  facio,quod  ubi  dixilTet ,  baftam  in  Ho- 
ftium  fines  emitcebat, Bellum  publice  geiitur,  cum  publica  func ar- 
ma,&  omnes  belli  periculis  funcobnoxii. 

1  Bellum  minus  folenne  eft.quod  a  privatis  fufcipitur ,  cujuf- 
modi  belli  apud  antiques  dui  erant  fpecics,  Af c^;«^€  ji*  fc  Ei/f x'^e^o-- 
*t@-.Ay<^«Af  4<*  five  Prehenfio  hominum,  erat,de  qua  Lex  Attica  ,  fi 
quis  morte  per  vim  illata  objerit,pro  eo  proximis,ac  necefiarlis  jus 
eft  homines  prehendendi,doncc  aut  pana  fiimatur  de  c»de,aut  bo- 
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micidsE  dedantur,!iceat  aiitem  trcs  homines  ptehendcie,  &  nonulp 
tra,quod  fecundum  Julium  Poliucem  intelligendiini,ciirrtHomjfi*' 
da»  aa  aliquos  confugiunt,  &  poflulamibiis  nori  traduntur  j  fimiJc 
huic  eft,quod  ad  recuperandum  Civem  injuria  manifefta  captum, 
cives  Civitatis  apud  quam  id  fa^um  €fl,retjnentur,Et  proinde  Car- 
thaginenfes  quidam^impedief unt  ne  Arifton  Tyrius  caperetur,  ne 
Tyris,&  in  aliis  Emporiis  in  qua  Carthaginenfes  frequcter  comme- 
anr,iifdem,idcm  eveniret.E''i/;^ite'(rji/©^  five  Pignoratioeft  ,  €«011«* 
let  diverfos  Principcs,  vel  populos  ob  juflitiam  denegatam  res  au- 
thoritace  publica  capiendi,privatis  jus  conceditur,  quod  vulgo  Re- 
praefulia:  dicuntur.  Juftitia  vero  denegata  habetur ,  non  folum  fi  in 
fontemjveldebitorem,  intra  tcmpus  idoneum  judicium  obtineri 
ncquear,verum  etiam  fi  in  reminime  dubia,  plane  contra  jus  judi- 
catumfitjCiimauthofitas  judicantis,noa idem  in  exteros , quod  iti 
fijbditos  valcat.  Hu jus  juris  vetuftum  exemplum  eft  apud  Homo- 
rum, ubi  Neftor  narratur,ob  ereptos  patri  Equos ,  Elidentium  pe- 
cor«,&5iraienw  cepifr€;&  in  hilloria  Romana,deRomanorum  ni^ 
vibus^quas  pro  bonis  Tatquiniornm  ,  Ariflodcmus  Tarquiniofum 
haereSjCumis  retinuit. 

Vid. I    yfjisldm  0'  Gentium dejute beHi.Petri  ftllum de  re  m'tlitin.    ^rotU 
umtib.t.Cip.t  ft  1  ca,D,ii.i{  (^enfileat Itb.^.Qrvttum  lib.^.cap  K, 
2.  B'nta!'jrn,£.au<ie>tfein,7)ataerum  ^oiiaiinemaCanibusde  Reptafuliis   Cm- 
tiumltb  j.m/i.i  §.i.j.4  (^e. 

Sect:  VII. 

T>e  Statu  inter  eos  quihvfcum  'Bellumefl, 

StafM  iriur  en  ^mhufcuml^eUum  f/?,  (fi  Conditio  inter  iffos^ifUA. 
ad  Imperittm  militant  refertHr^<fuod  efi  Dominationis  ,  Prapo^ 
tenti<t  &.Patraciitii  mitltari^,  vel  Conditio  cum  aliis  ex  qua  or 
alii  Jnimiciyalii  Hofits  hahentitr. 

AD  Communjonem  inter  genres  fpe6^ac  ,  non  folum  Regi^' 
men.veljmperium Civile  cuiXponte,&  ultro  populi  fe  fub- 
jiciunt/cd  etiam  Mhtare,quod  vi,  &  annis,&  virium,&  armoium 
intuitu  CQmparatur,quale  eft  primum.  Imperium  Dominatjonis, 

qua 


^z  Ve  lure  Inter  Gentes,  Pa.ts  x . 


qua  populi,.3c  gence?  per  vidoriam.in  fervitutcm  redjiftx  {unt,^ua- 
le  fuit  primum  Impeniim  Ariaticum,quod  Ariftotelcs  qui  Afis  po- 
pulos  pro  Barbans  h3buit,Barbaricum  vocat,* w  «Vottjx»!'  regi- 
men herile,cu!  Afi^  incola  pro  moribns  innatis  libentias  quam 
Cra!ci,&Europxifefubmi!:tunr.Ejusiaitiam  ad  Nuium  referrur. 
De  quo  Juftinus,Temporibus,mquit,Antiquionbus,  Reges  longin- 
qua,non  finitirna  beib  gerebant,nec  Imperium  fibi  ,  fed  popuiis 
gloiiatn  quaerebant.  Primus  omnium  Ninus  Rex  Affyriorum,vete- 
iem,&  quafi  avitum  gentium  morem  nova  imperii  cupiditate  mu- 
tavi£,Hic  primus  intulit  beiia  finitimis,&  rudes  adhuc,  ad  rcfiften- 
dum  populos  ad  Lybii  terminos  ufque  perdomuit ,  Is  magnitudi- 
nem  qusefita?  Dominationis,continua' poffcrtionc  firmavit,  &  cum 
acceiuone  viriumj  fortior  ad  alios  tranllret,proxima  quxquc  vifto- 
ria  inftiumentum  fequemis  erat ,  donec  totius  Onentis  poputos 
liibegit.  Hlc  in  facris  Uteris  Nimrodus,id  cll  Dominus  metuendus 
dicitur,&  potentifHrnus  venator,id  eft  Latro  infignicur ,  quia  ho- 
mines libeios  in  fervitutem  redegtc.  Poftquam  Cyrus  ab  AiTyriis 
&  Medis  torius  Afix  monarchiam  ad  Perfas  tranftulit  mukura  de 
jure Dominationis  remiflurn  eft.  I!le  enim  Aftyrios  devidlos  bono 
aninio  cflTe  jubebateandem  ipforum  fortem  fore  quae  fui(ret,mutato 
tAntum  Rege,maDfuras  ipGs  Domos,agros,jus  in  uxores,in  liberos 
ut  fuiffrt  badenuSjLeges  eciani  fub  hoc  Imperio  promulgate  funt, 
quibos  ut  popuii,ira  &  Principes  tenerentur.  In  magna  vero  venc- 
ratiorwRegeshabebantur,  itaPlutarchusnarrat  ,  quodcumThe- 
mtjftocies  Regem  Perlarum  Grseco  roore  convenirc  vellet,  Artaba- 
nus  Prsfedus  Pra;torio,il!um  ab  aditu  repuiit,  neque  alioqui  paftus 
€ft,nift  prius  adorato  Rege,  deinde  Prxtoho  egreiruni  humanitec 
alloquucus  eft,fa(ftumq;  ita  cxcufavit  Laadabile  cft  Themiftocles, 
jfuum  caique  gentisinftiiutum,vosGrici  iiberutem  &  aequalita- 
Cem  ampiexati  confueviftis.Nos  vero  nihil  tam  naturi  confentane- 
um,nihil  cam  decorum  ducimus,quam  Regts  noftri  Majeftacem,ut 
Dei  Optimi  niaximi  in  cerns  imaginem  ador3re,&  revereri . 

2    Imperium  PVaepotencia;  eft,quo  popali  devidi  fub  forttoris 

poteftate,&.in  obedientia  ei  continentur.ut  ne  damno  (ini,&  com- 

modis.ejas  inferviaat,cu julmodi  Impcritim  a  Grscis  ,  &  Romanis 

crorpacum  eft,iu  liberates  ad  Philippum  ,  Barbari  hadenlis  do- 

mandi  funt,quantum  faiis  crii  ut  tuam  regionem  in  cuto  tolloccs, 

Laccdsmoni 
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l-accda:monii  in  imtio,&  Athenicnfes  ,  in  captas  Gvitatcs  nullum 
fibi  vindicabant  impefium,tantum  volebant  eas  regiminc  uti  ad  fu- 
am  accommodatojLaccdimonii/ub  Principum  potentia,  Atheni-« 
enfcs  fub  populi  arbitrio.  Ageribu.<:,uti  riarrat  Xenophon,quafcun- 
que  Civitates  in  poteftatem  fiiam  redigebat,  eas  immunes  habens 
ab  lis  qiis  fervi  Dominis  prapftant,ea  tantum  impcrabat ,  in  qnibus 
homines  Redoribus  parent.  Dario  vtdo Alexander  banc  condici- 
onem  aliquotics  offcrebat,ut  ipfc  imperaret  aliis ,  pareret  Alexan- 
<lro.De  Romanis  Saluftius,Majores  noftri  Religiofiflimi  mortales 
nihil  vidlis  eripiebant  prxter  injuria;  licenciani;  &  alibi,  Populo  Ro- 
mano melius  vifum  amicos  quam  fetvos  quaerere,tutiufque  rati  vo- 
lentibus,qQam  coadis  impcritare.  Itaq;  Quintius  i^tolis  dicenti- 
bus  Pacem  firniam  c/Te  non  pofle,nifi  Philippus  Macedo  regno  pcl- 
lerctur,dixit,fentcntiam  eos  dixifl"e,immemores  Romanorum  mo- 
riSjVidis  parccndi:&  addidir.Adverfas  vido»  maxinWim  ijuemquc 
mitidimum  animum  habere.  Devidis  regibus  ,  eos  imptrmm  per- 
mififfe  teftatur  Tacitus,qui  ait  Populi  Romani  Confuctudinem,  uc 
haberet  inftrumenta  fervitutis,etiam  Reges,  a  quo  Antiochus  ap- 
p€llatur,infefvicntium  Rcgum  ditiJTimus.  Acque   hascfortaffis  ex 
gratia  &  pro  arbitrio  ufurpata  funt.  Ordinarie  vero  Scn3tus,literis 
<levi(5loria  ab  Imperatore,qui  bcllum  confecit,ccccior  fadus,Ipfi,& 
decem^aut  quinque  aliis,e  Senatoribus  dclcdis,  de  regionc ,  &  po- 
pulo devidis,fiatuendi  poteftatem  decicveruni.  Hi  pto  itieritis  Ci- 
vitates in  Praefeduras,Regiones  in  Provincias  ordinabant,  Civitates 
quae  ingratas  erga  Populum  Romanum  fuiflent,  ac  fidem  femcl  da- 
tam,atq;  iterum  fefelliflent,ubi  in  poteftatem,ditionemqne  efTenc 
adduda:  in  PratfeduKc  formulam  rcfercbantur,de  quibus  Feftus,  in 
lis  jus  dicebatur,&  nundinat  agebantur,&  erar  quadam  earUm  reC- 
publica,neque  tamen  magiftratus  fuos  habebant ,  &  in  quas  Legi- 
Dus   Praefedi   quotannis  mittebantur ,  qui  jus  dicerent.   Prima 
Pratfedura  erat  Coliatia  jam   indea   L.   Tarquinio  Prifco  re- 
ge  inftituta,quam  deditione  fada  in  fidem  venifle  Liviusait  non 
eadem  a:quitate,qua  CruftuminosJMomentanofqj  hoftes,  fed  armis 
lpoliatam,ac  pecuniis  multatam^Pracfedum  etiam  cum  prifidio  ic- 
ciperc  juffam.  Rcgiones  in  Provinciae  formam  redigebantur ,  com 
Leges  patria»  abrogats.vel  novae  pro  arbitrio  iotroduda  eirent,& 

E  Pr«tor 
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Pritor  quotannis  a  Senatu  Romano  praeficcrctur  ,  penes  quem 
reipublicac  Adminiftratio,&  Imperium,  cu  exercitu,  fi  belli  gerendi 
caufa  cflet.Hoc  modo  in  Provinciam  reda(Sa  eft  primum  Sicilia^de- 
indeSardinia,tertiociteriorGallia,tandemd  Caefare  Gallia  tranf- 
alpina,&  Britannia. 

3,     Imperium  Patrocinii  .five  Beneficcntiar  eft,  quo  qui  aPrinci-' 

pe  Feuda,feu  Beneficia  militaria  acceperunt  ad  Obfequium  mili-' 

tare  aftringuntur.   Cujufmodi  eft  Imperium  LongoDardicum,i 

populis  German iac  fcptentrionalibus,qui  expulfis  incolis,in  ea  Ita-' 

lis  parte,qus  Gallia  Cifalpina  dida  eft    confederunt ,    introdu-' 

ftum.  Hi  Imperatoris  Germanic!  poteftati  fe  fubjicere  noluerunt. 

fed  libere  vivcbam,  fuifque  Legibus  ucebantur ,  quorum  Principes 

Locis  prscipuis,cum  iis  juribus,qu3r  Regalia  dicuncur,  in  Dominio 

proprio  recentis,Dignitates,  &  przdia  Perfonis  ad  miliciam  ido- 

neis  ob  fidelitatem  ,  &  fervicia  milicana  conceflerant.  Apud  eos 

feudijfive  Beneficii  author ,Patronus,&  Senior,qui  feudum  five  Be- 

neHcium  acceperunt  vafalli  appeliabancur.Et  Feuda  erantalia  cum 

dignitatc  &  Jurildidione  qax  Valvafores  Majores  obtinebant ,  ut- 

pote  DucatuSjMarchionatus,&  Comitatus:  alia  cum  Jurifdicfliohe 

tantum  qua  Valvafores  Minores;&  citrautrafque,Pr3tdia  fimpiiciz, 

qu£  valvafini  poftidebant  .Horum  inftitutum  non  diflimile  eratei, 

quod  de  Alexandre  Severo  Imperatore  Romano  Lampridius  refert» 

]U  enim  Pra:dia  quae  ab  Hoftibus  capca  erant,Limitanei$  Ducibas  & 

militibusconcemt,ica  ut  eorum  effent,fi  hsredes  eorum  milicarenr, 

dicens  eos  attentius  militaturos/i  &  fua  defendcrent.  Hanc  confur 

etudinem  Imperatores  Germanic!  poftquam  Italiam  receperunt 

non  folum  recinuerunt,  fed  ulterius  extenderunt ;  Fredericus  fcih 

Conradus,&  alii,qui  cum  animadverterent  Magiftfatus  inOfiente 

conftitutos,alios  Provinciarum  dominium  ufurpaffe,  alios  fpe  am- 

pliorura  opum,&  dignitatum,cum  hoftibus  Imperatorum  collufif- 

fe^prxter  digDitatem,&  adminiftrationem  ,  eciam  utilttates  earun* 

dem  provinciarum  Perfonis  fpedatae  virtutis,earumque  hseredibus, 

fub  fimilibus  Fidelitatis  &  fcryitii  railitaris  condicionibus  conceiTe- 

runt.  Obfequii  five  fervitii  militaris  originem  ,  aliqui   a  morrbus 

Germanorum,i  quibus  Longobardioriundi  fuM,repetunt,de  qui- 

bus  Tacicus  refert,  eorum  Principes  amplp  Comitatui  ftuduilTe, 

quem 
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quern  ex  bello  a!aerunt,ad  bellum  conduxerunt.  lis  Principera  fu- 
um  defendere,tucri,fua  quoque  fortja  fatfta  ejus  gloriae  aflignare, 
pr«ipuum  (acramcntum  erar,iis  infame  in  omnem  vitam ,  ac  pro- 
i>rofum,Ptincipi  fuperftites  ex  aciereceHiifre. 

4.  Conditio  Principum  vel  Populorum  qaibufcum  Lis  eft  vel 
Contentio  cum  aliis  eft,  ex  qua  alii  Iniruid,  alii  Hoftes  habentur. 
Inimici  font  quibufcum  nulla  eft  Amicicia,vel  juris  communio ,  vc- 
Juci  cum  Exceri5,&  Adverfariis,Extcri  apud  Grarcos  Barbari ,  apud 
RomanosPercgrini  dicebantur,quibusfiquid  injuriar,vcl  damni 
illatum,nullum  juris  rcmcdium  competebat,ut  quoad  aliquos  bel- 
li efFe<aus,inftar  hoftium  vidcrentur.Ica  Jureconrultus,Si  cum  gen- 
tealiquaneque  Amictciam,nequeHofpitium  ,  Jieque  foedus  Ami- 
micitix  caufa  habemus,hi  Hoftes  qutdem  non  funr,  quod  autem  ex 
noftro  ad  illos  pervenic  illorom  fit ,  Idemque  eft/i  ab  iHis  ad  nos 
aliquid  perveniat.Sed  hoc  jure  ,  inqmt  Bodinus ,  jam  non  utimur, 
ob  earn  qua?  homini  cum  homine  intercede  humanicati«  rationem. 
Deinde  Adverfarii  funt^cum  quibus  Amicitia,  vei  juris  communio 
quae  fuit  dilToluta  eft,Civili  fctlicct  dilTcnticne ,  ita  Ca;far  Pompei- 
anos,Adverrarios frequentiftimc  appellat,de  quibus eciamjurc- 
confultuSjIn  Civilibus,mqujt,  diirendonibus,quamvis  pereas  ReC- 
publica  lxdatur,non  tamen  in  exicium  reipubiica:  contendicur,  qui 
in  alterutras  partes  difcedont^ritex  boftes  non  font,  inter  quos  ju- 
ra Hoftium  f  uerinr. 

y .  Hoftes  proprii  habentur,quos  of&ndere ,  &  perdere  omni- 
no  licec,quorum  alii  detenoris,alii  melioris  conditionis  font;  De- 
teriorts  conditionts  font,qmbus  fora  Belli  non  conventunt,quales 
font  Perduelles  &  Prsdones.Perduelles  font  qui  adverfos  Pcinci- 
pem  foum,vel  Rempubiicam  hoftili  animo  armati  font,  quibus  ac- 
cedunt  Rebcllcs,&  Defedores,qui  cum  Principis  aliciijus  impe- 
rio  tenerentur,ab  ipfo  dcfciverunt;  Pradones  foru  ,  qui  abfque  ati- 
thoritate  publica ,  hoftiltter  graftantur,  vcluti  Latrones  in  terra, 
Pirata  in  mari.Prioris  generis  fuerunt ,  quos  Craflus  in  citeriori 
Gallia  Provincias  infeftantes  etfi  nulio  illuftri  Duce,  neque eo  no- 
mine aut  numero  efTcnt.ut  popuii  Roman!  hoftes  diccfentur,con- 
fedatus  eftjpoftcrioris  Cilices ,  quos  quod  rupto  fccdere  generis 
humani/ublatis  commerciis,maria  bclio,quafi  tempeftate  praclu- 
ferant,utiaitFlorus,primumSeryifiusconf5pefcuit  ,  poftea  Pom- 
pcius  penicus  profligavit.  Denique  jufti  Hoftes  font^quibus  omnia 
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Belli  jura  debentur,quo9  ita  defintt  Ulpianus  ,  Hoftes  funt,  quibus 
bellum  populus  Romanus  decrevit ,  vel  Ipfi  populo  Romano,de 
quibus  etiam  Cicero.  Hoftis  eft  ,inquit,qui  habet  fempublicam,cu- 
iiam,atrarium,confenfum,&  concordiatn  civium,  &c  rationem  all- 
quam/i  res  ita  tulerit,&  Pacis  &  Belli. 

Vid.i-  jiri^ot  lib.^  tap.io  ;^ufli».lib.i.inptinc.'BoclinBJttlib  i  €ap  t. 
1.  ^TOtiumitb.^  ctp  i^.Stgoniumdejureftatic  iicap  tiMb  t.c4pulr. 
3.  Hetett,dtvtrb,ftudPatTtms.C^Lo»iobaTdicivulr49  feaMt  cap.  i.Tttci. 
tumdemmbusCirrsMotum.    h>  Hmoman  quaQJUofi.jJMinumlib  ix^  ft 
nu  6fX!tHtiltmlib.  i.c^p.4}«     5.  ^jinUm.lib.i  f»p^i.Cwitimiib,i  c,}§.  i. 

Sect,    VHI. 
De  Vominio  inter  ecs  quihufcum  Vellum. 

JDemintHm  inter  eos  ^Hthnfcum  'Be/lttm  *Hfercedif,efi  cum  Res  c^ 
ftrfmAfmguU  Captivttate  in  poteflatem  redigHtitHr^  vel  T'tjl' 
liminio  recMperantar.  Et  cum  Res  tmiverft  *Deditione  vel  f  «fl'o- 
ria  in  dmninium  veniftnt. 

X  T  Exeftjinquit  ArifioteIe5,vcluti  paftum  quoddaui  commu- 
JL-rne,quo  bello  capta  capientium  fiunt,  &  Cajus  Jurifconfui- 
tusquaeexhoftibusc^piuQtur ftatimcapienttutn  Hunt^adeo  qui- 
dem,ut  &  Libeti  homincs.in  ferviiutem  dcducantur.  Ad  perfonas 
vero  bello  captas  quod  attinet,  etfi  jure  gentium  antique  quo  li- 
cuit  interficere,in  fervitutem  rcdigebantur ,  inter  Chriftianos  mos 
obtinuit  captos  duntaxat  cuftodiendi,donec  redemptionis  pretium 
perfolutum  fit^ad  arbitriutn  capientis ,  nifi  de  certo  aliquo  conve- 
nerit.ln  bello  vero  alia  privatis  &  nngulis,alia  Principi  vel  populo 
acquiruntur.Privatis  &  fingulis  qu«  in  adu  privato,  qui  fit  occafi- 
one  belli ,publicecapiuntur,quaiia  funt  fpolia  qui  detrahuntur 
hofti  in  dimicatione  fingulari,&  quae  procul  ab  Exercitu,  in  liberis 
&  inju0i$  excurfionibns  milites  lucraniur.quod  genus  prxdac  -Itali 
Corrariam  vocant ,  &  a  Butino  diftinguunt  Cui  non  diffimile  eft 
quodNautismilitantibus  conccditur,Cfalli  Pilaguim  ,autDefpo- 
liationem  vocant>&  eo  comprchendunt ,  veftem  ,  argentum  quoq; 
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&  aunim  intra  decern  fcutatos.  Principi  vel  populo  acquiruncur 
qu«  capiuntur  adu  belli  publico,  &  communi,  quia  in  hoc  finguH 
reipub.  perfonam  fuftinent.  Itaque  prsdarn  Marathociam  afferva- 
vit  Ariftides,&  port  praeiiuni  adP  latatas.fcvere  edidum  ne  quis  de 
pratda  qiiicquain  pnvatim  tolleret.  Hanc  camcn  prxdam  Imperato- 
restnilicibusaliquandodinpiendam  ,  aliquando  dividendam  per" 
mittunt.  Direptio  militi  permittitur  aut  in  populatione  ,aac  poll 
prxlium  vel  expugnationem,ut  figno  dato  difcurratur.  Ita  Tar- 
quinius  SaefTara,  caftra/£quorum  Quintus  ServiliusDidlator,Vci- 
os  urbem  Camiilus  militi  diripiendam  dederunt.Dividitur  praeda 
aut  ratione  fl:ipendiorum,auc  ratione  meritorum^ftipendiorum  ra- 
tione  pratdam  dividi  Appios  Claudius  volebat ,  ita  ut  proportio 
fimplex  Pediti,duplex  Centurioni,triplex  Equiti  darecur  -.Merito» 
ram  ctiam  ratio  facpe  habita  efl/icut  Martius,  quod  fortiter  fecii^ 
fet^cK  prasda  CorioJana,  a  Pofthumio  donatus  efl.  Utrovis  autem 
modo  divilio  fiat ,  foiebanc  Imperatores  fibi  prarcipuum  aliquid 
a0umefe,ica  Livius  de  Tarquinio,&  Ipfe  ditari  volebat,  &  popuk- 
rium  Animos  prxda  delinire. 

1,  Poftliminium  eft,uti  definit  Paulus  Jurirconfultus,)us  amif> 
£e  rei  recipienda? .ab  estr aneo,&  in  (latum  priftinum  reftituendae, 
inter  Romanos  ac  liberos  populos ,  Regefque  moribus  Sc  Legibus 
conftitotum.  Cum  extraneis  intercedic ,  id  eft  quibufcum  aperc* 
inimicitii  funt  ut  Romania  cum  Germanis  &  Parthis  ,  vel  quibus 
bellum  indidum  eft^am  apudeos  fervi  fiunt  inquit  Ulpianus ,  8c 
ab  ijs  capti  poftiiminio  ftatum  priftioum  recuperant.E  contra  cum 
LatroniDa$,&  in  Civilibus  diffentionibus,locum  non  habet ,  quia 
vice  Hoftium  non  funt  inter  quos  Captivitatis ,  &  Poftiiminii  jura 
fuerinc.  Hoc  jus  competit  Perfonis  cujufcunque  generis  ,  rebus  ve- 
to nonnuliis  duntaxat.  De  Perfonis  Paulus,Pomiminium  eft  in- 
juit  Homimbus  cujufcunque  fexus ,  conditionifve  fint ,  nee  enim 
oli  poftiiminio  recip!untur,qui  pugnare  poffunt  ^  fed  omnes  ho- 
mines qui  ejus  nacnrx  funt,ut  ufui  efle  ,vel  confi!io,vel  aliis  modis 
poftunt/ed  &  fervi  virtutemilitum  recuperati  Dominis  fuis  refti- 
tuuntur.  Receptos  enim  eos  non  captos  judicare  debemus ,  & 
miJitem  noftrum  defenforem  eorum  eite  decet,  non  Dominum  in- 
quiunt  Imperatores.  Transfiigis  autem  ak  Paulus  nullum  eft 
poftiiminium,  JSam  qui  dolo  malo,  &  proditoris  animo  patriam 
E  3  leliquit 
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rcUquit,  in  hoftiu  nuraero  habendus  efl.Sed  nee  qui  armis  vidi  fe 
hoftibus  dediderunc,pofl:ltminium  habent.Et ,  uci  Pomponius  ,fi 
captivus  de  quo  in  Pace  caututn  fuerat ,  uc  rediret ,  fua  voluntatc 
apud  Hoftes  manfic,non  eft  ei  poftliminium;  Nee  quemadmodum 
cenfuic  Florentinus,fatis  eft  corpore  quern  rediifle/i  mente  alienus 
eft,&  ideo  de  Attilio  Regulo  ,  quem  Carthaginienfe;  Romam  mi- 
ferant,refpoafura  eft,non  erte  eum  poftiiminio  reverfum  ,  quia  ju- 
raverat  fe  Carthaginem  reverfurum,  &  non  habebat  animum  Ro- 
mat  remanendi.  Nihil  vero  intereft  quomodo  captivus  reverfus  eft, 
utrum  dimi{rus,an  vi  vel  fallacia  ex  poteftate  hoftiu  evaferit.Et  ad 
poftliraioium,inquic  Paulus/ufficir,  non  folum  fi  in  fines  noftros 
intraveritjfed  &  fi  in  Civicatem  fociam,amicamve ,  aut  ad  Regem 
focium,vel  amicum  venerit,quia  ibi  primum  nomine  publico  tutus 
effe  jncipit.  Effedus  poftliminii  eft,non  f  olum  ut  quis  ftatum  re- 
cuperet,fcd^quod  tradit  Pomponius,  cum  reverfus  fuerit ,  perinde 
omn  ia  ei  jura  reftituaatur,ac  fi  captus  ab  hoftibus  non  effet.  Ad 
res  captas  quod  attinet,pnmum  immobiles  ut  agri  &  prxdia  poft- 
iiminio recjpiuntur,cum  ut  ait  Pomponius,  verum  eft  expulfis  hen 
iTibus,ex  agris  quos  ceperunt,dominia  eonim,  ad  priores  dominos 
Tedire,nec  aut  publicar!debeie,aut  pracds  loco  cedere.Cui  etia  con- 
gruit,quod  cii  loca  facra,vel  religiofa  capta  funt  ab  hoftibus  definut 
leligiofa  ene,quod  fi  ab  hac  calamitate  fuerint  liberata  ^quaH  quo- 
dam  poftiiminio  reverfa^reftituuntur.  Secundo,  res  etiam  mobiles 
quaedam  ad  belli  ufum  comparatae  poftiiminio  recuperantur ,  ita 
Marcellus,Navibus.  inquit,  longis ,  atque  onerariis  propter  belli 
ufum,poftlimmium  €ft,n6  plfcatoriis,aut  fiquas  aduarias  volupta- 
tis  caufa  aliqui  paraverunt^Equus  etiam  aut  equa  frxni  patieas  re- 
cipiturpoftliminio.Arma  vero  poftiiminio  reverti  negatur,  quia 
turpiter,&  non  fine  flagitio  amitcuntur,8c  idem  de  veftibus  affir- 
matPomponius. 

3.  Deinde  univerfum  Dominium  in  res  &  perfonas  regiones 
fcilicet  &  populos  atqmritur  Dedittone  &  vidoria;  DediCio  eft 
cum  Populus  in  aiterius  poteftatem  concedit,  qua?  alias  vis  &  ar- 
ma  ereptura  videbantur,!ta  SyriafjMefopotamii,  Lybix,  &  Cilicix 
populijle  &  res  fuas  Nabuchadonofori  conccfleruut  .Omnis ,  in- 
quiunt^Civitas  noftra.omnesmontes  &coIles&  campi,&:armen{a 
boum,gregefque  ovium,&  caprarum  &  equorum ,  &  camelorum. 
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&  univerfs  t'acukates  noftrx  &  familia?  in  confpeftu  tuo  funt,  fint 
omnia  noftra  fub  lege  tua,Nos  etiam  &  filii  noflri  fervi  tui  furaus. 
ItaFalifciRomanis  peiLegatos,  in  Senatu^fub  ditione  veftra  fu- 
mus,mitcite  qui  arma.qui  ob(icles,qui  urbem  pacentibus  portis  ac- 
cipianc,nec  vos  fidei  noftrs,neG  nos  imperii  veftri  poenitebit.  Et 
Campaniad  eofdem  Romanos,  Populum  Campanum,  urbemque 
Capuam,agfos»delubra  Deum,divina  humanaq;  omnia,  in  veftram 
Patres  Confcripti,populique  Romani  ditiorieni  dedimus,  Quic- 
quid  deinde  pa«emur,Dedititii  veilri  pafliiri,  Cujufmodi  Deditio- 
nis  effeduSjUti  refert  Livius,eft,ubi  omnia  ei  qui  armis  phis  poteft 
dedita  funt,qu2  ex  iis  habere  vidor,quibus  eos  mulcari  velit,  ipfius 
jus  atque  arbitrium  eil.Vidoria  plenaria  habecur  cumHoftes  clade 
afficiuntur,qua  belle  finis  imponitur,unde  urbes,  territoria  regio- 
nes  in  vidoris  Dominium  veniunt.  Itaque  cum  Volfcorum  Legaci, 
urbes  a  Romanis  captas  inftindu  Corioiani  repeterent,refponfum 
eft.  Si  nobis  oppida  dediffetis,  poft  poenirentia  dudi  ea  repeceretis, 
f  erte  injuria  vobis  fieret.nifi  ea  recipereris:  H  vero  jure  belli  iis  fpo- 
liati  fuiftiSjCam  nullum  amplius  in  ea  dominium  habeatis,in|uriam 
facitis  quod  res  alienas  appetatis.  Nos  enim  juftiflflmas  pofTeffio- 
nes  ducimus,quas  armis  vidores  qua;fumus  .  nee  Legem  iftam  nos 
prius  conftituimus.neceam  hominum  potius  quam  Deorum  exifti- 
mamuSjfed  cum  omnes  tarn  Gracos,  quam  Barbaros  hac  uci  fcia- 
mus,  nihil  molliter  remitcemus.  Magnum  enim  eflet  vttium,  fi  quis 
virtute  &  forticudine  parta  per  ignaviam  &  ftulticiam  amitcerer. 

4.  Ita  Romani  ab  Armis  &  armorum  intuitu ,  Regiones  cum 
populis  fub  poteftare,ad  publicum  commodum,alias  jure  Proprio, 
alias  jure  fubfidiario,  alias  jure  Cliencelari  habuerunt.  Jure  pro- 
prio in  poteftatem  populi  Romani  devenerunt,  cum  regiones  una- 
cum  populis  in  ejuidem  Imperii  dttionem  afcitar  fun? ,  &  cum  po- 
puli Imperii  Romani  in  regiones  devtdas  deducebantur.  De  pri- 
me modoLivius  rem  Romanam  aiidamdicit  Hoftibus  inCivjta- 
tern  receptis,  &  Seneca  ,  quid  hodie  elTet  Imperium  nifi  falubris 
prudentii  vidos,vidoribus  permifcuifTet?  &  Claudius  apudTaci- 
tum  Conditor,inquit,nofter  Romulus,  tantum  (apientia  valuit ,  uc 
plerofque  populos  eodem  die  hoftes.deinde  ctves  habuerit.  Nimi- 
rum  port  atrocem  pugnam  cum  Sabinis,  qui  ob  virgines  raptas  ur- 
bc  n  invaferant,pax  fada  eft  cum  Tatio  eor  um  rege ,  (equutaque. 
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inquit  Floras ,  mira  res,ut  relidis  fedibas  fuis ,  in  novam  urbem 
Hoftes  clemigrarenc,&  cum  generis  ruis,avitas  opes  pro  dote  foci- 
arent;&Tullus  Hoftilius  Alba  diruca,ofnnes  opes  urbis,  ipfumque 
popaium  Romatn  tranftuljcprorfus  ,  utidemFlorus,  ut  confan- 
guinea  Civicas  non  interii ffe/ed  in  ruiim  corpus  reditfle  vidcrecur. 
I/a  fuperatjs  penitus  Latinis  Camillus  in  Senatu  confuluit.  Pacem 
vobis  quod  ad  Latinos  attinet  parare  in  perpetuutn  ,  ve!  faeviendo, 
velignofcendopoteftis.VuJtiscrudeliterconfolere  in  dediros,vi- 
dofquePLicec  de[ereomneLadum,vaftafqueinde  folicudines  fa- 
cere,unde  fociali  egregio  exercitu  per  multa  bella,  magnaque  fepe 
iirieftis.Viiltisexemplomajoruin,augererem  Romanar^  vidosin 
Civitatem  accipiendo?  Materia  crefcendi  per  fommam  gloriam 
fuppeditatur.Certe  firmiflimu  longc  impcrhini  ell,quo  obedientes 
gaudent  &c.  De  pofteriori  modo  Gellius,  qui  cradit,  Colonias  fe- 
ifleCivitates,exCivitateRoniana  propagatas,nam  Romulus  uci 
refert  Dionyfius  quae  oppida  belio  cepit,ea  neq;  diniit ,  neque  Li- 
bertate  mult3vit,fed  fere  in  agrum  ab  sis  captum  colonias  ab  urbe 
deduxic,deindeRomuliveftigia, eaten  Reges,atque  exadisRegi- 
bus,Senatus,  popuJuique,  &  Senatus,  populique  authoritate  infir- 
matajmperatorcs  fcquuti  funt.Cujufinodi  inftituti  prudenfi01mi 
fex  caufas  ex  veterum  annalium  verbis  Sigonius  recenfet ,  unam  ad 
priores  populos  coercendos,  alteram  ad  hoftium  incutfiones  re- 
primenaas,tertiam{lirpisaugend3ecaufa,quartam  plebis  uibanx 
cxhauficndx.quintam  feditionis  evitanda,fextani  ut  praemiis  mili- 
tes  vetcranos  afficerenr. 

5.  Jure  fubtidiario  Regiones  habebantur  ,  quae  potentioribus 
neccffaria  fuppeditare  tenebantut  veluti  milites,  pecuniam,  anno- 
nara  &  fimilia.Ita  Romani  ex  iis  gentibus  Italic  cum  quibus  foedus 
pacis  injerunt,&  ex  Provinciis  milites  imperare  potuerunt-.de  qui- 
bus Polybius ,  Per  idemtempus  magiftratus  Confulari  poteftate 
prxditi  edicunt  Prxfedis  fociarum  Civiratam  in  Italia  ,  e  quibus 
putant  auxilia  accerfenda  numerum  indicantes,  diemque  &  locum 
3n  quern  convenire  oporccat  qui  deledi  fuerint ,  ac  Civitates  fimili 
edido.deledu  habito^mittant  facramento  adados  railices ,  confti- 
tutoPraefedo.&mercedisexhibitore.Pecunia:  Tributum  erac  an- 
nuum  quod  Provinciis  impofitum  erat,dc  quo  Petilius  Cerialis  a- 
pud  Tadtum  pro  Romanis  ad  Gallos  fie  difleruit,  Nos  quanquam 
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toties  lacefliti,jurc  vi(f^orix  id  folum  vobis  addidimus  quo  pacem 
tueiemiir^nain  neque  quies  fine  armis  ,  neque  arma  fine  ftipendiis, 
neqiie  ftipendia  fine  Tiibutis  haberi  queunt.  Denique  pro  anncK 
na  in  Provinciis  Agdcola:  frumentum  Decumanum  fine  pretio  da- 
re,&  Emptum  pret:io,Rojnae  Senatus  confuIto,conftituto  pendere 
ttnebancur. 

6.  Clientek  jurefubpoteflatefuntPopuli  liberi  quiobpro- 
tc<^ionem  in  fide  &  obfeqiiio  conftituti  funt.Ica  cum  dux  ciTent  in 
iota  Gallia  fafti ones, /Eduor urn  fcilicet  &  Arvernorum,  populos 
alios  qui  ipfis  adha:reb:inc  Catfar  Clientes  appellac  j  de  Populis  dc 
gcntibus  qui  in  Romanorum  clientela  erant ,  penes  quos  erat(uti 
loquitur  Tacitus)Romani  imperii  reverentia,&  de  quibusFiorus, 
lUique  reiiqui,  qui immunes  imperii  erant,  fentiebant  tamen  mag- 
iiitudinem,&  viclorem  gentium  populum  Romanum  revereban- 
tur.Tta  Campani  cum  protedionem  Romanorum  peterent;  Nulla 
Colonia  veftra,  inquiunt ,  erit  qux  nos  obfequio  erga  vos ,  fideque 
fnperet,quod  vos  pro  falute  noflra  prius  feceritis,id  nos  pro  impe- 
rio  veilro  &  gloria  fempcr  faciemus.  In  co  clientes  a  vafallis  dif- 
fcrunt,quod  vafalli  in  ditione  &  fub  Imperio  Domini  fuprcmi  funr, 
Prjncipes  &  populi  in  clientela  aliorum  ab  imperio  funt  immunes: 
itaProculusJureconfultus;Clientesnoflros  liberos  efle  intelligi- 
mus,etiamfi  neque  authoritate,neque  dignitate,  neque  jure  omni 
nobis  pares  Tunc. 

Vid.i.  Grotium,lib.}.ca}>.6.§.iz.<!ire.  t.  7>ij^eQ,(^Coi.  de  Captivli  &> 
po/lliminio.  ^.  Arnlfxumlih.i.cap.i.  ^..  ^rotiumlib.i.cap^i'i.^i.'iS' 
Sigoniumtib.2.cap.t.    y,  Rofinum  lib. to, cap  ^  &  tz,     6^  yirnifxamlib 
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Sect.  IX. 
De  Vehlto  Inter  eos  quibu/cum  (BeUum, 

T>ebttum  inter  eos  qmbufcum  'Bellum  efi^  efi  cjuod  iii  frafiandum 
qHthnfcum  Lis^ut  Vellum  intercedit^elmi  Jus  congre\stfs  JLf 
gationti^ConventimHyt^  Foederii  ntilitarii,  quA  quAndoqHt  chr 
fidihtu  datii^vel  cautione  reali  confirmanmr^ 

1   •^Ongrcffus  miliuns  eft,  cum  Pnncipes,  vel  Duces  Belli  in 
V-.Colloqumm,vel  in  pugnam  conveniunt .  In  Colloquium 
convenitur ,  ut  rationibus  hinc  inde  prolatis ,  lites  forfican  tranfi- 
gantur.  Ita  in  colloquium  ^onvenifle  perhibentur,  Eumencs,  &. 
PtoloniaEUS :   Seleucus  ,  &  Demetrius  ad  Oroflum ,  Lucullus, 
&  Pompeius  apud  Damulam;Catfar,  Antonius,  &  Lepidus,  cxcrci- 
tibus  pone  fe  relidis ,  coierunt  ad  ponces  Lavinii  fluminis ,  nempe 
apud  urbem  Bononiat:ad  id  loci  ubi  pervcntum  e(l,Lepidus,infula, 
quae  ibi  eft,perluftrata,Chlamyde  fignnm  dcdit ,  quo  vifo  infulam 
intrarunt,&  relidis  ad  pontes  trecentis  una  cum  amicis  ,in  medi- 
um progrelli  aperro  campo  conftiterunt,  Cxfar  propter  imperium 
medius.  In  Pugnam  Principes  conveniunt,ut  evcntu  vidlorix  con- 
troverfiaf  terminentur,&  i  quandoque  ipfi  in  certamen  fingulare 
coeunt,2'' quandoque  condido  militum  numero  dccernunt,  3"  ple- 
rumque  inter  exercitus  prarliis  dirimendas  lites  fubjiciunt,  De  cer- 
lamine  fingalari  inter  Principes   refert  Agathias  ,  Morem  fuifle 
Francorum  ut  fiqua  inter  Reges  oriantur  difcordia: ,  aciem  omnes 
inflruant^tanquam  bellaturi  ad  rem  decernendam ;  at  ubi  confpi- 
cati  funt  fe  invicem  Exercitus,  Regibus  authores  funt,  ut  jure- 
potius  dccertent,aut  fi  nolint/ipfi  inter  fe  fingulari  certamine,&  fuo' 
duntaxat  pericuIo,rem  tranfigant.Neque  enim  aut  a:quo,aut  bono, 
aut  patriis  inftitutis  convenire,uc  ipfi,ob  propria  odia  bonum  pub- 
licum labefadcnt,&  evertant.Ita  olim  Hillus,&  Echemus  de  Pelo- 
ponefo,Hypcrochus,&  Phemius  de  regione  adInachum;Pyratchne, 
iEtolus,&  Degmenus  Epeus  de  Elidc,Corbis  &  Orfua  de  Iba  con- 
tcnderunt.  z.  Quandoque  condido,&  certo  numero  ad  decernen- 
dura  de  belli  caufis  certamina  ex  confenfu  principum,  &  pugnanti- 
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urn  ineuntur .  Ita  inter  -£tolos ,  &E!cos  biniutrinque  congre/Ii 
funt;inter  Romanos,&  Albanos,miflb,inquit  Floras  in  compendi- 
um bello,tres  Horatii,cum  tribus  Curiatiisjinter  Lacedsemonios,  Sc 
Argivostreccniu!:nnque,cum  uttiufque  partis  difcrimine  pugna- 
verunt.  3  Plerunque  inter  majores  exercitus,  dimicationibus  prat- 
viis,&  praeliis  fubfequentibus  Lites  expediuntuijita  cum  Alexander 
primum  Pei-fiamintra(ret,miflaa  Dario  parte  exercitus  ,  quibus 
mandatum,ut  infanientcm  Philippi  adolefcentulum,  verberibus  ca- 
ftigatum  ad  feadducerentjAlexander,  in  eminent!  Granici  ripa  a- 
ftantesjcum  multo  fuorum  difcrimine  aggreffus ,  virtute  Macedo 
num  vicit,&  profligavit .  Deinde  cum  toto  Darii  exercitu,  aciebus 
hinc  inde  infl:rudis,congrediens,pra:liura  iniit,  quo  Perfarum  pedi- 
tum  centum  millia^Equitum  decern  millia  intcrfe<5la;ex  parte  Alex- 
andri,quatuor„&  quingcntis  fauciis,peditum  triginta  duobus ,  E- 
quitum  quinquaginta  tantum  interfc<3is,  Deinde  cum  iterum 
Granicum  fupcraflet,&  Mazaeus,Darii  Dux  prxcipuus ,  contra  euui 
miilcequitcs  przmiferat,  Alexander  Ariftona  Paonum  equituni 
Prsefe^um,Uxatis  habenis  in  ipfos  invehi  juflit ,  qui  infigni  pugna 
cum  hoflibus  commina,Satrapocen  prxfedum  Equitatus  Perfarum, 
direda  in  gutture  hafta  transfixit,fugientemque  per  medios  h  oftes 
confequutus.ex  equo  practipitavir,&  obludanti  caput  gladio  dcm- 
pfit,quod  relatum  magna  cum  laude  ante  Regis  pedes  pofuit,  Indc 
Alexander,cum  exercitu  contra  Darii  copias  profedus,cum  iifdem 
ad  Arbellas  pugnavit,ubi  Dario  m  fugam  ver fo,  Perfarum  qu  adra- 
ginta  millia  csefa,  Macedonum  minus  quam  terccntum  deHderatf 
Kint, 

In  his  Congreflfibus  armatjs,five  Pratliis ,  qui  virtutis  emincntio- 
risfunt;Dignitatis,&  Honcftatis  rationem  habent.  Itaque  cum  an- 
te praslium  ad  Arbellas  Parmenio  furto^  non  pra:lio  opns  effe  cen- 
feret;  intempefta  no<:^e  opprimi  poife  hofles ,  difcordes  moribus, 
linguis,ad  hzc  fomno  &  improvifo  periculo  territos  ,  quando  in 
nodurna  trepidatione  coituros  ?  at  interdiu  primum  ternbiles  oc- 
curfuras  Scytharum.Badrianorumque  facies,  hirta  illis  ora  ,  &  in- 
tonfas  comas  efre,prxterea,eximiam  vaftorum  corporum  magnitu- 
dinem^Mtlitem  vanis,&  inanibus  magis,  quam  juftis  .  formidmis 
caufi^  moveri,Omne(qae  fere  Parmenioni  aflentirentur,  Polyfper- 
con  baud  dubie  in  eo  confilio  vii^oriam  pofitam  arfaitrabatur ,  A- 
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Iexander,Latmnculorum,inquit,&  furum  ifta  folertla  eft,quam 

praecipilis  mihi,quippe  illorum  votum  nnicum  eft  failere  ,Meae ve- 

ro  glofise  femper,aut  abfendam  Darii.aut  anguftias  locomm  ,  aut 

fiirtum  nodis  obftare  non  patiar,Malo  me  fortun*  pocnii:ear,quam 

vidoria  pudcat.  Itaque  ad  prxlium  vos  parate.  Ad  honeflatem  re- 

fertur,quod  cum  Camiilo  Confule,  Falifcos  circumledente ,  magt- 

iler  ludi  piurimos.&  nobilifTimos  inde  pueros,  veluti  ambulandi 

gratia,edudos  in  caftra  Romanornm  pcrduxifTet,  quibus  intercep- 

tis.non  erat  dubium,quin  FaU(ci,depoiita  belli  gerendi  pertinacia, 

tradiiuri  fe  Romano  imperio  crant,de  ea  re  SenanisccfuitjUC  pueri 

magiftrum  vmdum.vir^  csdenteSjin  patria  rcmittercnturjqua  ja- 

ftitia  aoimi  eorum  func  capti,ioquit  VaIedus,quon]in  mcenia  cx- 

pugnari  non  poterant.  Nam  Falifci  bcncficioj  itiagis ,  quam  armis 

vidi^Romanis  portas  aperaeiunt.  Florus.Eam,inquit,  Camillus  vir 

fandus,&fapicnsfciebatveram  effc  vidoriam, qux  falva  fid€,& 

Integra  dignitatc  par wctur.lu  etjam  cum  Timodufes  Ambrad- 

enfis,Fabricio  Confiili  poilicitus  elfet/ePyrrhurn  veneno,  perfili- 

um  fuum,qui  potionibus  ejus  praeerac ,  necaturum;   Fabricius  rem 

ad  Senatum  detulit,&  author  fuit,  ur  miflis  Legacis ,  Pyrrhus  mo- 

neretur,ut  advcrfus  hu  jus  generis  infidiascauttwsfe  gereret ,  me- 

snor  urbem  a  fiiio  Marcis  conditam,&  araiis  beiia,non  venenii;  ge- 

ri  debere.De  qno  etiam  SenecaJFabricius.inquit,  Pyrrhi  Regis  au- 

rum  repulit,&  idem  Medico  Pyrrh!  promirtente,  fe  venennm  da- 

turum,monuit  Regcm^ut  cavera  infidias  ^  &  ejufdem  animi  fiiit, 

auro  non  vinci,vencno  non  vincere.Unde ,  admirari  fuinQs,  inqoic, 

ingencem  nimiram  virum,&  quod  difficillimun),in  bello  mnocen- 

tem,&  qui  a  liquid  crederet,e(iam  in  hoftem  nefas.  Ad  hoc  exem-* 

plum,cum  Cactorum  Princeps^rminii  Romanorum  hoftis  favifll- 

mi,&  perfidi  mortem  polliceretur,fi  patrandar  neci  venenum  mit- 

teretur,  Tiberius  Imperator,  &  Senatus  refponderunt  fe  non  frau- 

de,&  occuke,fed  armatos,&  paUm  holies  fuos  ulcifci. 

Ncc  camen  omnia  vitibos  duntaxat,in  bello  funi  prsftanda^qu*- 
dam  etiam  honefta  afhitia,&  folertia  perfici  polTunt.  Ita  Poiybius 
ait,quaE  vi  tinni  in  bello,aiiquando  minoris  effe  quam  qua:  ex  occa- 
fione,&  dolo  geruntur.Et  Valerius  Masimus,eftpars,inquit,aliqua 
caliiditatis  egregia,&  ab  omni  reprehentione  remota,  cujus  operai 
(Lracagemata  vocancur ,  qua:  &  in  paucorum  certaminibus ,  &  in 
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pradiis  inter  Exercitus  adhibere  licet.De  paucorum  certamine  infig, 
ne  eft  exemplum  quod  referc  Floras,  ubi  Romani  &  Albani  pari 
robore,  jfiequentibus  praeliis,  lunque  comminuerentur,  Horatiis, 
Curiatiifque  tergeminis  hmc  atquc  inde  fratribus,ufrJu^uepopulf 
fata  commirta  fum.Anceps  ,&  pnlchra  contentio,exltuque  ipfo  mi- 
rabilis.  Tiibus  quippe  illinc  vulneratis,hinc  duobus  occifis  qui  fu- 
pererat  Horatius,addito  ad  virtutem  dolo,  iit  dillraheret  hoftem, 
fimulavit  fugam,fingulofque  prout  potcrat,  adortus,  fupcravit.  De 
pralits  inc  er  Exercitus,tn  quibus  non  minus  folertise,  quam  viriufa 
adhibicum  eft,exempla  etiam  commemorat  Valerius,  primum  An- 
ntbalis  cum  Romanis^deinde  Romanorum  cum  Afdruoale  &Aniu- 
baie.AnnibalJnquit^priufquam  ad  dimicandum  Cannenti  praelio 
dcfcenderet,aciem  populi  Romani  compluribusaftutise  laqncis  im- 
plicavitjAnte  omnia  enim  providit,ut  &  folem,  &  pulverem,qui  ibi 
vento  multus  excitari  folet,adverfom  haberent:  deinde  partem  co- 
piarum  fua-rum,inter  ipfum  prdii  tempus,  de  induilria  fugcre  Juf- 
(k,qaam  cum  a.  reliquo  exercitu  abruptarn,Legio  Romana  fequc- 
retur,trucidandam  earn  ab  iis  quos  in  infidiis  coUocarat,  curavits 
poftremo  quadringentos  Equites  fubornavit,qui  fimulata  trandci': 
one,peticrunt  Confulem,i  quo  jufli,more  transfiigarnm ,  depoHcis 
armis,in  ukimam  pugni  partem  recedere,de(lri<5lis  giadiis,quos  in- 
ter Loricas,&  tunicas  abdideraat,  poplites  pugnanrium  Romano- 
rum  cecidcrnnt.Hsc,inquit,tuit  Punica  fortitude  dolis,  8c  infidiis, 
&faUaciainftiudla,qua  nunccircumvent3evirtutis  noftrx  excufa- 
tio  eft,qaoniam  decepti  magis  quam  vidi  fuimus.  Deinde  refert^ 
cum  alterum  Icaliar  latus  Annibal  laceraiet,  akerum  invafiflet  AC- 
drubal,ne  duorum  fratrum  jun«fl3e  copiae ,  intolerabili  onerefeflas 
fimul  res  Romana  surgerenc,  hinc  Claudii  Neronis  vegetum  con- 
filium,il!inc  Livii  Salioatoris  inclytaprudencia  eflfecit.  Nero  enim 
comprefTo  a  fe  in  Lucanis  Annibalc  ,  prasfentiam  fuam  (  quoniam 
ratio  belli  ita  deCderabat)  nientitus  hofti  ,  ad  opem  CoUega  fe- 
rendam  per  longum  iter  mira  celericatc  tecendit.    Salinator  apud 
Meiaurum  flumen  inllmbria  proximo  die  dimicaturus/umma  cum 
diflimuiatione  Neronem  c^ftris  nodu  receptt.  Tribunos  enim  k 
Tnbunis,Centuriones  a  Centunonibus,Equites  abEquitibus,Pedi- 
tes  i  peditibus  excipi  juflit,ut  fine  ulla  tumnltuatione  ,  folo  vix  u- 
num  exercitum  capienie,alcerum  inferuic  Quo  cvenit,ut  Afdrubal 
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cum  duobus  G)nrulibus  fe  pra?liatunim  nefcirec ,  priufquam  ab  u» 
trifquc  profterneretur,  Ita,inquit,  ilia  toto  terrarum  orbe  infamis 
Punicacalliciitasfruftratafuic,cum  Romana  prudentia  Anniba- 
IctnNeroni ,  Afdrubalem  Salinatori  decipiendum  tradidic. 

2.     Legatiomilitariseft.quaeadtradandum  de  Rebus  ad  bcl- 

lum  pertinentibus  adhibetur.Qui  hujufmodi  Legationes  ordinaric 

obibaac,apud  Grjtcos  Caduceatorcs  di<fli  funt ,  quod  Caduceum, 

five  baculum  Mcrcurialem,anguium  criftatorum  elfigie  circumda- 

Cum  geftabant.apud  Roraanos  Feciales  appellati  funt  ,  quorum 

praecipuus  erat  Paterpatracus.qui  &  patrem  &  Jiberos  habebat,  qui 

proinfignigcrebant,verbenam,hcrbam  Jovi  facratn ,  qua  etiam 

domus  luftrabancur.His  apud  Modcrnos  Hcraldi  fucccflerunt,Re- 

gum  folcnnes  nuntii,qui  infigniuntur  vefte  pi^ ,  vel  verficolori, 

infigntis  Principum  i  quibus  mittuntur ,  fegmentata.   Hujufmodi 

nuntii  ad  expoilulandum  injurias^ad  res  ablatas  repetendum ,  ad 

minas,auc  bellum  denuntiandum,ad  fecuritatem  Legatis  aliis  ve- 

niendi,&  redeundi  impecrandam,adhibebancur.  Extraordiriarii,& 

xnagis  folennes  legati  funt,qui  ad  tradandum  de  Inductis ,  &  pace 

earumque  conditionibus  deftinantur,  Hujufmodi  Legatis  cadetn 

humanttatis  &  benignicatis  ollticia  qus  Legatis  Civilibus  ,  nequa- 

quam  exhibenturjAdventantibus  obviam  mictuhtur ,  qui  denuati- 

cnt,ne  propius  accedant,neque  in  urbem,  aut  in  Caftra  admictun- 

tur.  Prifco  infl:itnto,apud  Romanos,  Legatis  hoftium ,  ad  Bellonae 

aedem^cxtra  urbcScnatus  dari  foiitus  eft.  Ita  Ezechias  Legatum  Sc- 

nacharibis,Hiefofolyma  exclufii.Et  Gothi ,  qui  pwfidio  Urbinuin 

tenebantjOratores  Belifarii  in  urbem  admitcere  rcnuerunt.  Titus 

QuintiuSjLegatos  B3totorum,qui  tunc  hoftes  erant ,  in  caftra  non 

admifit.Conftantius  etia  Legates  Magnentii  caftris  exclufit.  Qgan- 

doquetanwn,apot€ntioribusmiffi  majori  comitate  excipiuntur, 

«a  Pyrrhus  Legatis  Romanis.ad  redimendos  captivos  ,  caftra  fua 

petentibus,quo  tutius  venirent  Lyconem  Molouum  obviam  mifir, 

&  quo  honoratius  excipercntur,  Ipfe  cum  ornatu  Equitum  extri 

poTtam  iis  occurrit/ecundarum  rerum  fucceflu ,  non  adeo  eiaiu$, 

ut  officii  refpcdum  in  eos  deponerer,  qui  turn  maximc  armis  cum 

CO  diflentirent.  Et  qui  vires  fuas  oftendcre  non  verentur ,  Legatos 

quandoquc  in  caftra  admittunt;  fie  Legati  Scytharum  viginti ,  pet 

caftra  Alcxandri  equis  vctfli,in  labcrnaculum  admifli,5c  confidcre 
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Juffi  funt/ic  Conftantinutn  legatum  Romanum  Piro2es,&  Tullius 
Menophilus  Legates  Carporum,incaftrisexcepit  .  ConfulesRo- 
mani,qui  Uticaceranc,ciim  aCarthaginenfibusLegatio  advenifTet, 
in  fublimi  Tribunal!  confidenteSjadftantibus  utrinque  Ducibus,& 
Tribunis,&  agminibus  legionum/ulgentibus  aquilis,fixifque  ubiq; 
(ignis^ut  L^ati  numerum  copiarum  ingentem  agnofcerentjtuba  fi- 
lentio  indioOjper  praeconem  Legatos  accedere  juflcrunt.  lUi  pec 
Ordines  armarorum  tranfeuntes  ,  ad  Locum  Tribunalis  pervene- 
runt,Ibi  Legati  juJOR  quid  petentes  veniirertt,exponere.  His  tamen 
non  minus.quam  Legatis  in  pacefecuritas  debetur.  ita  Cicero ,  Le- 
gatus  is  efle  debet,qui  non  tarn  Caducco,  quam  nomine  Oratoris 
inter  hoftium  tela  incolumis  verfari  poflit. 

3  Conventiones  Militares,five  bellies  funt(de  quibus  Ulpianus 
Jarift:onfultus)quoties  Duces  belli,qua?dam  inter  fe  pacifcuntur. 
Et  Duces  belli  vel  fummi  funt,utpote  Imperatores  quorum  aufpi- 
ciis  bellum  geritur,ita  Liviu$,Nec  ducem  belli  agnofcimus,nifi  cu- 
jus  aufpiciis  bellum  gen'tur  vel  Inferiores,uRdc  Cxlar,  alias  Impe- 
ratoris,ali$  Legati  partes  funt  ,  alter  libere  ,  ad  fummam  rerum 
confulere,alter  ad  praelcriptum  agcre:Et  hujufmodi  Duces ,  de  iis 
qu^  ad  Belli  adminiflrationem  pertinent  pacifci  poHunt  ,  cum 
Princeps  ve!  Dux  fummus  in  remotis  agit.  Ejufinodi  padavel 
conventiones  funt,  1  de  Commeatu.  2  de  Induciis.  3  deCaptivis 
pcrmutandis  &  redimendis.  4.  De  Conditionibus^iis,  qui  loca  ob- 
fcfla  dcdunt,pra;ftandi5,&  fimilia.i .  Commeatus  eft  Licentia,  du- 
rante bellOjperfonis  finguHs,vcl  certis,  concefTa  tuto  eundi,  &  re- 
deundi,qqibus  fecuritas  prxfttnda^on  folum  intra  territorium,f€d 
eriani  alibi,a  miiitibus  concedentis.  2.  Inducia?  i  Paulo  definiun- 
tur.Cum  in  breve,5c  itrpraffens  tempus  convenit,ne  invicem  fe  la- 
celTant,Varro  caftrorum  pacem  ,  &  belli  ferias  vocat.  In  quibus 
ab  omnibus  adibus  bellicis  abftinendum,  ire,  rediie,  line  apparaCa 
bellico  permittendum.  Quemadmodura  cum  Roma  a  Tarquinio 
obfideretur,3c  inter  PorfeiTnam.&  Romanes  fa<l^se  elTent  induciar, 
ubiLudi  Circenfes  in  urbe  celebrarentor,  Hoftium  Daces  in- 
grefros,curulicertaminecontendi(re,tkvi(5lores  coronatos  fuiffc, 
perhibetur.  3.  Conventiones  ineunturde  permutandis  ,  &:  redi- 
mendis captivis.  Nam  quamvis  Alexander  Regie  dixerit.  Me  non 
meicatorem  memiftijfeo  RegemjCaptivos,fiplacuerit,reddi,  dono 
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dabimus  honedius^quaiT)  pretio  rcmittemus  ,  &  Pyrrhus  fe  gratis 

Tcdditurum  captivos  polliceretur^fi  Pax  Heret  ,  alias  nuKo  modo, 

cuminiquaefrecpetitiout  iis  captivos  redderet  ,  quibus  hoftes 

contra  fcuterentur.Aliis  tamen  honeftum  fatis,  &  magis  utile, vi- 

fum,precio  redimendosproponere:ita  Annibal,cum  niihtes  quidam 

Romani ,  poft  pugnam  Canncfem  in  manus  veniflfent,  f  tetium  re- 

dcmptionis  fingulis  conftituit ,  Equici  fcilicec  quingcnos  quadri- 

gatos  nuininos,pediti  trecenos,  fervocentum.  Decemque  ex  iis,  ut 

aurum  in  redeniptiooem  impetrarent,Romam  mifit ,  jurejurando 

priusadados,  fi  non  impctrarent,  fe  ad  hoftem  redituros.  Qao- 

rum  cum  unus,in  fenatu  caufam  egiffet,  &  ciamore  flebili  fublato, 

oranthim  ut  fibi  Libero$,fratres,cognatos  redderent  Patres  Alii  de 

publico ,alii  de  privato,  alii  ex  afrario  pecunia  mutua  redimendos 

retulerunt  Sed  Titus  Manllus  Torquatus,qu6d  cum  Public  Sem- 

pronio  Tuditano,&  aliis,qui  ipfum  foeliciter  fequoti ,  in  hoftes  e- 

Tumpcre  noluerunt^non  magis  eos  redimendos  cenfuit,  quam  illos 

Annibali  dedendos  qui  per  fummam  virtntem  patria;  fe  reftitui^ 

fent.  Et  Certe  Romana  Civita«,uti  refcrt  Livius ,  in  captivos  jam 

inde  antiquitiis  minime  indulgens.-ac  proinde  Quintus  Fabius  Ma- 

ximus,qui  de  redemptione  captivorum ,  qui  melius  meriti  eranc, 

cum  hoftibus  pepigifletjCum  i^  padum  a  Scnatu  improbaretur, 

funAimfuumducentismillibusvendidit  ,  &  datae  fidei  fatisfeciL 

4.  Ut  dominia  &  territoria,ne  vi  ab  aliis  abripiantur,in  pote(latem 

aliorum  pura  deditione  nonnunquam  conceduntur,  ita  arces ,  op- 

pida,&  loca  prxfidiis  munita,ad  cvitandum  expugnationis  incom- 

moda  ,pa(fhs  prius  conditionibus,  hoftibus  deduntur  ,  &  fi  priuf. 

quam  periculum  extremum  immineac,ad  Imperatoris  fide  confu- 

giunc,meliores  conditioncs  fortiuntur.  Ita  Cxfar  Advaticis  denun- 

tiavit,fe  corum  civitatcm  confervaturum,  fi  priufquam  arics  muru 

percuffilTet/e  dediffcnt.  Aliis  ut  cu  bonis  decedant,ut  incolumcs, 

tit  cum  armis,ut  in  locum  certum  deducantur  &,  obfefli  pacifcun- 

tur,quat  fi  dedjtio  fequuta  fuerat  omnimodo  obfervanda  ;  itaquc 

cum  Marcus  Fulvius  accufaretur,quod  contra  conditiones  deditio- 

nis  Ambraciam  diripuiflet ,  Ifque  contendcret  urbem  non  deditam 

fed  vi  captam,quod  aggere  &  vineis  oppugnata  fuerit ,  quod  fupet 

muros/ubterque  tcrram  per  diesquindccem  pugnatum  erat,Sena- 

tus  cenfuitjUrbi  qu«  propter  conventas  conditiones,  Fulvio  portas 

aperuifletjtes  fuas  omnes  reftituendas  efle.  4.    Foe* 
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4.  Fcedera  inilitana,five  bellica,  eoruni  qui  fummum  imperi- 
um  habent,authoritatc  contrahuntur,  vcl  de  Induciis  longioribus, 
qux  vulgo  Treugx  dicunturjvd  de  Pace  perpetua.  Etfi  enim  indu- 
cix  plerumque,pro  nece[Titate,&  occafione  aliqua  prarfenti,  in  bre- 
ve aliquod  tempus  conftitui  folcnt,  aliquando  tamen  pro  longiori 
tempore  conceduntur,veluti  cum  a  Romanis  Vcicncibus,  inducia; 
centum  annorum,deindc  quadraginta  ,  demum  viginti  annorum 
<lat2  funt,quae  ad  inflar  Pacis  habentur  ,  &  cum  graviori  periculo 
violantur.  T-cedus  vero,vel  paduni  Pacis  eft  quo  convenit,de  cefTa- 
tione  perpetua  a  vi  &  armis,ea  fiquidem  eft  Pacis  natura.ut  fit  per- 
petua ,  &  fic  eft  in  formula  ,  Romanis  &  Latinorurn  popuhs  Pax 
cfto,dum  ccelum,&:  terra  eandcm  ftationera  obtinent;  Cujufmodi 
foeduSjprout  in  tripartita  Menippi  partiiionc  habetur,alterum  eft, 
cum  pares  bcllo,acquo  foedere  in  pacem  atq;  Amicitiam  cocunt,al- 
tcrum,cum  belle  vidis  dicuntur  leges,  quo  in  genere  quid  vidum 
haberc,quo  muldlari  eum  velit,vidoris  eft  Arbitrium.  Illud  vero 
propric  fcedus  eft,cum  dc  bello  componendo ,  ab  uiroque  belligc- 
rante,penes  quos  eft  bcllum  decerncre,convenit,  in  quo  de  oflFenfi- 
onibus  remittendis,vel  rcparandis,definibusregundis,de  commer- 
ciis,&  Hmiiibus  tran(igitur,tum  vero  firmiflime.cum  ut  TuUus  Al- 
banorum  Duccm  monebat,non  tarn  cogitatur  de  fancienda  in  praf- 
fens  amicitia,quam  ne  relinquatur  in  pofterum  ulla  renovandi  bel- 
li materia, Alterum  minus  proprie  fcedus,vel  paftum  pacis  dici  po- 
teft  cum  poft  vi(ftoriam,dc  futurx  pacis  conditionibus  vidores  per 
fe  ftatuuntjQuemadmodum  Garchagtnenres,poft  primum  bellum 
Pnnicum,vidi,fradiqae  coa<5b  funt,  conditionibus  i  Romanis  ob- 
iacis  fe  fubmittere,fcilicct,ut  Sicilia,&  omnibus  Infulis  inter  Itaii- 
am,&  Africam  eKcedcrent,duo  millia,&  ducenta  talenta  Eubpica, 
in  viginti  annos  pendcrent,  captivos  Romanos  line  pretio  rcddc- 
rent,&  ut  utriulque  populi  focii,apud  utrumque  feoiri  cftenc. 

5.  Atq;  hujufmodi  Fcedera,  five  pa<^ta  ,  ut  majori  authorltate 
contrahuntufjita  aliquando  Obfidibus,qui  fidei  pubiicar  fervandat 
caufa  dantnr,confirmari  folent,  aliquando  etiam  arces,&  oppida  m 
cauttonem  conceduntur,Cum  vero  vidis  Pax  datur,  majores  cau- 
teljt  adhibentur;  Ita  vctuftum  Romanorum  morcm  fuifte  ,  tradit 
Livius  ,  at  cum  qnibus  faedere,non  xquis  legibus  ,  jnngcrenrur 
non  prius  in  cos  imperio  .,  tanquam  pacati  uterencur ,  quam  cum 

G  omnia 
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omnia  divln» ,  humanaque  dedidiflent,  Obfidcs  acccpti,attna  a* 
dcmptajpisfidia  impofita  fuiffent. 

Vi<J.«.  Pafifxtliuia cdp.xS.Ctotiumtib  i  cap.i^^i.ifijlb.i  cap  io.%  ^f.CtH- 
tiltnt  lib.  i  tap  t^  J^(^urtiumHb.t  i  j  ^  FloruntUb.i  capti.yaler.Mixi-> 
}nujrlib6c,  Flommlib.i.ctp.i  t^Aleriumlibj  cdp  ftontinum  itt  Stratf 
gemmctii.  2  ^TUHum.jtyjlcmtibap  9'^tmiltmtle  Le^ifion  tib,JcAp6. 
Pafthiiium  cap  At.  j.  CtntiltmUbi.cap.XA.lib-x  tap  xo.ii-fSt^TOtiMwi' 
Ub.^tap  igcap^io.fy  xi .felybtumlib  6  grotiumlib.i,cap.io.%.^9. 
4.  Groiiumlib  i  (d  .19  (y  %o,CtriiUm  lib  ^  tap  1.  ^  >  }•  Befcltlum Je 
paceput/qutjuie  j .  JEroditim^rtrun,  juJicat  tit,  tk  r(t9it  pub^ap  J 
^vitiieturib  t  cap  i^.Grotiimiib,f,cttf  to  §.$■». 

Ssct.    X. 

Ve  Vetiflo  inter  cos  quihufcum  'BeUum, 

*J)eliEium inttr tos  qHibufcMmbellHiii  i/ttertetUt efi  i  cnni*SfUuM 
inJHfie  movetur^  2  cum  contra  fus  Ctngreffm,^  LegatiMts  mi- 
litary ^uida^ittftMr.  3,  CMmCouventiones,  (^foedera  heSica 
voH  ohfervAHtitr ,  4,  Crnn  viSor  in  Ext^ftmtione  trndttm  ex- 
cedit, 

I  "DEliuminJnftemovetur » cam  nulla  belli  caufaed  ,  utcum 
X^aliqui  in  bellumferuntur,  uii  ait  Tacitus,periculonim  pro- 
pter ipfa.avidi,  vel  caufam  iniquam  habet.ut  cum  t>eUum. 
fafcipttur  detideno  mutandar  rcdi$,ut  paludibus ,  &  folitadinibus 
reli<^is,fGecundius  folu  poHidcatur^qnod  veteribus  Germanis  bel' 
li  caufam  fulHe  narrat,idem  Tacitus  :  vel  caufam  habet  frivolam, 
qualis  fuit,quam  refcn  Bodinus,cum  Scoti  contra  Piftos,cum  qui- 
bus  fexcencum  fere  annos  pacem,  &  amicitiam  coluifTent  ob  canes 
crcptosbcllumgraviflimum  inrulerunt.  Pcaterca  belium  injufte 
movetur,cum  Indi<ftione,vcI  denuntiatione  omifla  geritur ,  ita  A- 
riftides  dixit,  Pbilippum  MacedonixRcgem,Caduceatoribusnoa 
uti,ea  mente^ut  incautos  opprimeret. 

2.  Contra  jus  congreffus  miiitaris  delinquitur «  i  Cum  fpecie 
colloquii  infidix  ftruumur  ,tta  Attains,  &  Legati  Romani  in  peti- 
culmT)indudi,cumPruna$^RexBithiniar,|)romiiIeequitibus  ,  de 
quibusconvenerat ,  univerfum  cxercicuo  duxic  ad  Colloquium. 

2.  Cum 
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2.  Cam  fraudulenter,&  perfide  agitur ,  veluti  cum  Albertus  Comes 
Francon»  in  arcc  mnnitininia  urbis  Bambcrgcnfis,a  Ludovico  Im- 
peratore  cujos  Hlium  interemtfTe  intimulabatur,  obfiderc!;ur,Otho 
Moguntinus  Archicpifcopus  ^  qui  fe  Litis  arbicrum  profitebatur, 
Alberto  juravit  fi  fccum  ad  Impcratorcm  proficifccretur,fe,  vd  pa- 
cem  impecraturam,vel  ipfam  in  arcem  recfudurum  ,  cui  Albertus 
credensjpfum  fequutus  cft,&  cum  vix  arcem  egrefli  eflent ,  Otho 
cum  hortatur,ut  in  arcem  pranfum  redeanc  ne  forte  apud  Impe- 
racorem  longiufcute  Fucura  effet  mora ,  undc  redierunr,  pranfique 
tcerum  cgrcm,ad  Ludovicum  pcrrexeninc ,  ubi  cum  ftatim  Alber- 
tus captusA  capitaii  fuppltcio  damnatus  enet,Archiepifcopi  iidem 
tmpioravit^i  Przful  refpondit/e  datx  fidei  fatisfecifre ,  qui  femel 
teaaxifTet  incolumem.bis  reducere  non  promififlcc ;  cui  non  difli- 
miieid^quod  I>ercilidas,&  Paches,egifle  perhibentur.qui  polliciti 
obieflis  rcditumin  urbem,(iadfc  venirenc ,  veniencibus  mortem 
ihinicati  funcnifi  urbcm  dederent  &  demum  ia  urbem  deditam  rc- 
dicumconcefTerunt.  3,Cum  mendaciishofb  imponitur  ,  icacum 
LuciusMartiu$,&  Acta!us,quiinGrzciam  ad  Philippum  Regem 
Legati  mini,  reverfi  gionarentur,qu6d  per  inducias ,  &  fpem  pacis 
Regem  decepifl*ent,&  magna  pars  Senatus  probaret,vetcres,iiwuit 
Livtas,mohs  anciqui  memores^novam  iftam  fapientiam  improoa- 
bant,nec  a(lu/ed  vera  virtute  majores  bella  gefilfe  recolebant.Dc- 
iode  circa  congrefTum  armacum,vei  pugnam,acind)gnumnotatur, 
cum,fiti ait Cicero,qucd virtute  etfici debet,  idcentaturpecunia, 
qua  fciiicec  fubditi  contra  Principem  ,  vel  patriam  corrumpuncur, 
unde  vituperatus  Philippus,qui  iflani  artem  palam  fadiubat,profi- 
teri  fo!itus,ie  nuiiam  arcem  adeo  munitam  inveniife ,  quz  ti  aHmis 
auro  onuftus  acccderet,  non  {iatim  portas  aperiret,unde  mercator 
potius  quam  vidor  Grzciae  nuncupatus  eft.  Contra  Jus  Legatio- 
i!ismiJitariseftdelidum,(iLegatishoftjum  vis  ant  injuria  infcra- 
tur;unde  qui  Legatum  hoftium  pulfaflet,aut  injuria  affeciflTct  dedi 
boftibus  fotebat^ita  M./Emylio  Lcpido,&  Caio  Flaminio  Confuli- 
bus,L.Minutiiis  &  L.,Man]ius  quod  Carthaginenfium  X^gatisma- 
nus  intutilfent JuiTu  M.Claudii  Pratoris  urbis,  per  fceciaies  iis  tra- 
diti  runt,&  Carthaginem  advedi;   &  cum  Legatos  ab  ApoHonia 
Romam  miflbs,Quintus  f  abius,&  Cn:  Sempronius  /Ediles  puUa- 
vi  (fcnt,eos  Senatus  contjnuo  per  toccia  les  Legatis  dedidit. 

G  i  3.    Tcrtio 
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^.  Tertio  contra  Convenciones  militares  dcit^um  eft.  i  arm 
CommeituconcefrOjperfonioffenduncur.inquo  Alexandri  fides 
accufara  e(},qui  eos.quibus  abitnm  tndulferat  ,initinere  interfici 
jiiflit  1^'  cum  circa  inducias  fraudulenter  agitur ,  quemadmodum 
Thraces.quicumTheflaiisttigintadicrum  pa<5>i  inducias,  no«5lu 
popqiabantur  agros  diceutcs  (e  dierum,  non  noftium  inducias  pc- 
pigilfe.  3*  Cum  in  reftiuuionc  perfonarum,&  rerum,fraus  adhioe- 
lur.ut  cum  Plat3Eenfes,qui  pa(fli  erant  capcivos  redderc  ,  necatos 
rcddiderunt;&:  cum  Romanidimidiam  partem  navium  Antiocbo 
reddere  obligati,naves  omnes dilTecuerunt ,  &  fingularum  partem 
dimidiam  ci  reliquerunt.4"  Et  oim  circa  redemptionem  fides  non 
praeftatur ,  quemadmodum  ab  eo,qui  cum  decern  aliis,ab  Annibale 
Romam  miflis ,  juraus  ,  njfipretium  impetrafent  redire  in  caftra, 
poftquam  egrcffus  eflet,quafi  aliquid  oblitus.in  caftra  rediit,&  do- 
indccomites  fequutus  eftA  cum  alii  re  infcifta  ad  Annibalew  fe- 
dierunr.domum  abiit  ,  tanquamfallaciincaftra  reditofe  jureju- 
rando  exfolvilTct,quod  cum  Senatus  refcivit,  cenfuit  eom  comprc- 
hendendum ,  &  cufiodibus  publico  datis  ad  Annibaiem  remttten' 
dnm.  50  Deniqj  cum  Deditlonis  conditiones non  obfervamat,  uc 
cum  Sa!adinus,qui  quod  AftaJonam  valido  praefidio  munitam  cen- 
fuit.convenit  liberaljterde  dcditione,cum  vero  militibus  fere  va- 
cuum comperiffei,quafi  deccpti]s,padiones  fervare.abnuit.  Contra 
fcedera  miliiaria  de!i<num  eft,cum  pada  induciarum  ,  vel  pads vi' 
olontufjVeientes  quod  bellum  Romanis  contra  inducias  movifTenr 
a  Oirpe  cum  oppidis  omnibus  a  Romanis  dcleti  font.  Et  cum  Hun- 
niadesduxfortiifimuspada  cum  RegcTurcarum  pace,  horcaca 
Cardinalis  Legati  a  Confilid ,  cui  fcedus  iilud  non  placuit ,  bellum 
rcdintcgraflet.  Hate  perfidia  Turcas  in  tantam  iracundiam  egit ,  uf 
ingenti  exercitu  Chriftianos  undique  cederent ,  &  prof!igarent,ac 
rametfi  Sigifmundus  Imperator  innumerabiles  copias  ad  Nicopo- 
polim  coegiffet^nihilominus  ingenti  dade  proftratus  e(Iet,&L^a-^. 
tus  a  Confiiio  miffus  a  Latronibus  interemptus  ell. 

4.  Denique  deiidum  eft  in  beilo  cum  vidores ,  penes  qnos  eft 
arbitrium,in  Executione  modum  excedunt  ,ut  potc  1®  Cum  in  fiijv 
plices,&  fe  dedentes  feviunt,quibus  condonarc,aft  Jovius,  cum  hu- 
manitati.s,tum  Leges  militia  cficuntur,&SaIuftius  in  hiftoria  Jugar» 
thina,cum  pubercs  poft  dcditioncra  interfcdos  narralTct;  aitfa- 

dum 
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6him  contra  jus  beHi,2*^Cum  foemina: ,&  pueri  interficiuntur,Qaod 
Thracescapta  Mycalefso  fecifle  narrat  Thucidides;  Macedones 
cum  Thebas  ccpinent/efert  Arrjanus  ,  Alexander  vero  dixit  cum 
foerninis  bellum  gerere  non  foleo,  &  de  pueris  Caniiilus,  Arm'a  in- 
quit  ,habetnusnonadverfus  earn  xtatcmcuf,eciam  capiis  urbibus 
parcitur.  3**SiHoftibus  caefiis  fepultura  denegetur  quod  belli  jus 
commune  vocat  Appianus,Belli  commercium  Philo,itaAnnibal  C. 
Flaminium,Pub.itmylium,Tibcrium  Gracchum  Romanos,  quxfl-^ 
vit  ad  fepulturamjdem  Hannoni  a  Romanis  praE:(litum,Mithrida- 
ti  a.  Pompeio,  Archelao  Regi  ab  Antomo,&:  Suidas,Lyfandro,  ma- 
gno  dcdecori  futisc  tradit  ,  quod  hoiles  csfos  terra  conii  pafsus 
non  fit ,  &  cum  Thebani  nollent  Argivos  hoftes  fepeliri ,  bellum 
contra  eos  ob  iftam  caufam  i  Thefeo.&Athenienfibus  illacum  Ifo- 
crates  narrac.40  Si  loca  facra  &  fepulcbra  violentur,  ita  Philippus, 
inquit  Florus,u  Itra  jus  vidoria;,  in  templa^ras  &  fepujchra  ipfe 
fitvitt. 
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Sect.     I 

Di  ludicio  inter  Gentes  ^  de  ^<e« 
ftionilfM  Tacis* 

Jn^lcinm  inter  Rentes  efi  ijHo  de  Controverfnsirtter  ipfu  earum' 
ve [fthciitoi  ftatuitur^Htpote  i**  cum  cenos  fttdices  hdl>efiti<'(y»m 
in  Arbitros  cornpromhtufit,  j"  Cut»  ratiom  loci  \udicinm  fube^ 
ltnt^'>  ^nm  Prudentes  de  tit  ce»f/traferHnt . 

Riter  Judicium  Belli,  cujus  ancipiti  &  luftuofo 
eventu  Controvcrfix  inter  Principes  &  populos 
qui  fupcriorem  non  habenc ,  uc  piurimum  termt- 
oancur,)!  atiquando  populi  vicini  quantumvis  li- 
beri  ad  litcs  mter  fe  dirimendas  certos  Judices  ha- 
bent,qualesimcr  Atnphy<flionas ,  feptcm  fcilicct 
celebres  Gr*cisurbcs  qui  alias  fere  omncs  in  focietatem  pertrax- 
erunt  Judices  erant,  quos  Mirios  appcllabant ,  qui  in  Conventibus 
in  quibus  omnium  Legati  intereffe  folebant,  de  rebus  &  caufis  in- 
ter ipfoscontingentibusdecernebanc,  cujus  Tribunalis  tanta  fuit 
auchoritas,uc  ipii  Dii  fua  jurgia  adAmphydionas  retulifle  dicatur. 
Ec  in  Gallia  ejufmodi  conventus  habitos  fuiffe  fcnbit  Csfar,  cum 
tametfi  Hedui,Camutes,Arverni,  Bellocaffi,  habercnt  Optitnatum 
imperia,i  fe  invicem  divifa ,  omnium  tamen  diflidia  Druidorum, 
decreds  ac  judiciis  decernebantur. 

2"» .  Altquando  popuii  inter  quos  Lis  erat,&  contcntio  in  aljo- 
rum  Arbitrium  compromittebant,  ita  Adraftus  &  Amphiaraus ,  de 
regno  ArgivoEriphy»  judicium  fubierunt,Ardcat€s  &  Anitini  co- 
ram populo,Rex  Numidiae  &  Carthaginenfes  coram  Senatu  Ro- 
manOjParthi  &  Armcnii  coram  Arbitris  a  Pompcio  datis  difcepta- 
bant. 

3.  Tertio  Principum  &  populorum  exterorum  fubdici  aliquan- 
do  ratione  Loci  quo  quid  admiiTum  efl,  apud  ordinarios  territori- 
orum  Judices  forum  rortiuumr,ita  olim  Gallos  &  Caileilanos  de 
poeda  bello  mancimo  capca  judicium  in  Luficaniafubii^cnarrac 

Antonius 
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Antonius  Gamma/acpe  Hifpanos  cum  Hollandis,  aliofquc  exteros 
de caufis maritimis  in  curia  Admiraliutis  Anglix,lites  imcntafre 
teAantur  Alberici  Gentiiis  Advocationcs  Hifpanica». 

4.  Quarto  de  rebus  inter  diverfos  Principes  &  popuios  gcftis, 
quantum  ad  famam^  &  exiflimationem  attinet ,  penes  doc^los  & 
prudentes  eft  judicium  ,  itaq;  cum  Elixabcrha  Regina  Angliac  de 
Maria  Scota  condcmnata  fupplicio  cradenda  delibcraret ,  ne  vitam 
tolleret  inter  alias  ratio^ait  Camdenus,crac  Infamia  apud  pofteros 
ex  hiftoriis.  De  caufis  &  argumentis  hujus  generis  quam  plurimae 
fcriptac  funt  Difputationes  &  Decifiones  ad  juftificandum  &  rcdar- 
guendum  pneterita  &:  ad  futura  forta(Tis  dirigendum.  Atq^  ad  hu- 
jofinodi  judicia  fpe<Sant,fequente$  de  Pace  &  bello   Quatftiones, 

Vii.i  Boiiwml  \x  7  nu  T^,     i.CjTotiuok  ii.c.i-j./S.     i.  GammtmDe^ 
<</)84.    ^.Camdeniim  anno  i^fty. 

An  cum  omnibHs  focsm  h^ere  liceatf 

NArara,inquit  Pomponius  Jurcconfultus,  inter  omnes  homi- 
nes cognationcm  quandam  conftituit,Jurc  vero  cognatto- 
fris  alii  aliis  opitulari  &  benefacere  tenentur ,  multo  magis ,  quod 
Pax  exigit,ab  injuriis  abftinerc,&  Genus  humanum  naturaliter  bo- 
num  pacis  appetere.inquit  Auguftinus ,  quia  in  hac  vita  mortali 
nihil  poteft  efle  jucundius,&  utilius, Ariuoteles  autem  ait,quofdl, 
Barbaros  fcilicet,fados  ad  ferviendum  ,  &  Bellum  effe  contra  cos, 
ficut  venationem  contra  feras,&Philippus  Rex  Macedonia*  apud 
Livium.Cum  alientgeni$,tnquit,&  barbaris  omnibus ,  Graccis  ater- 
nnm  bellum  eft,  Naturai  enim  qur  perpetua  eft  ,  non  mutabili- 
bus  in  diem  caufis  hoftes  Tunc.  Homintbus  tamen  cum  hominibus 
a  natura  non  eft  repugnantia/ed  mores  in  concordiam  ve!  dilcor— 
diam  eos  inducunt. 

Vid  ^tntiUm  l.i  c.ir.Grotiamlib  tjcap  io.§  40. 

2.     'Utrum  a  Tace  an  a  "Bello  alUjU^nda  7im]w  fit  incommodfOUf 

I     A  Nnibal  ex  Italia  reverfus  in  Africam  ^ Nulla  inquit  magna 
^*»civicas  quiefccre  potcft,Si  foris  hoftcm  non  habet,domi  in- 

venit 
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venit.Et  poft  finem  tertii  belli  Punici,cum  Cato  dclcndam  Cartha- 
gincm  cenfuifiet,  Scipio  Nafica  fcrvandam  fuafit,  inquit  Florus,  nc 
mem  xmulat  urbis  fublato,Foelicitas  Romx  luxuriari  inciperct.Itaq; 
Lydiis  vidlis  Cyrus  arma,&  cquos  ademit,  juflitque  cauponarias  Ik 
ludicras  artcs  exerccre,&  Ik  Gens  induftri*  quondam  potcns ,  & 
manu  ftrcnua.effoeniinata  mollitic,luxufiaque  virtutcm  pridinam 
perdidit<&  quos,  ante  Cyrum,b€lla  invicflos  prarftiterant,in  iuxuri- 
am  laplbs  otium  &  de(idia  fuperavic. 

\ id ttiviumDtcdd. I  Hb  lo  Flerumtib  i  «  tf  Jujlinumlib  l. 

3     XJtrMTH  Pftx  iniijHA  aqtto  hello  ft  pr^ferenda  ? 

MLepidas  in  Galiia  tranfalpina  Imperator ,  miflis  ad  Sena- 
tam  Legatis/uadebat  pacem  facicndam  cum  Antonio  ,  ad 
belli  civilis  incommoda  ev!candum,quam  fenicntiam  cum  aliqui  in 
Senatu  probarenr.Cicero  diJrenticns,Dalce,inquit ,  eft  nomcnPa- 
cis,&resipfacum  jucunda,tumfalutarjs,  Namncque  privates  fo- 
cos,neque  publicas  Itges  ,  neque  libertatis  jura  chara  habere  po- 
teft^quem  Difcordix^quem  cjdes  civinm  ,quem  bellum  publicum 
deledat,&  nihil  hoc  C{ve,nihil  hoc  homine  tettius ,  fi  aut   Civis, 
aur  homo  habendus  eft,qui  Civile  bellum  concupifcit,fed  hoc  pri- 
mum  videnduni  eft,an  fit  aliquod  bellum  expiabile,  in  quo  pa^Uo 
?acis  fit  Lex  fervitutis.  Idem  in  Epidota  ad  Atticum  dimcillimum 
hoc^xtu^-woMTtw»  vocat.  AncumPatna  illegitimo  imperio  pre- 
Tnitur,omnino  danda  fit  opera  ejus  demendi ,  etiamii  earn  ob  rem 
Civitas  in  fummum  difcrimen  adducenda  fit.  Alibi  tamen  ,  anirao 
fedaciori,  Mihi  aic  Pax  omms  cum  Civibus ,  bello  Civili  utilioc  vi' 
detur. 

Vid. Cicero  Pbitip.^iM.^  adMticumFp.^.Croiiuai  lib.t  Up.^.^.tgi.jiyalam 
tib.i  up  iifp.j^. 

4     A»  inter  vicimrum  arma  Tuxftt  afe^tmda  ? 

CUmRomani  primum  Acharorum  amiciciaro  peterenc,  &  Clco- 
medon  Philippi  Legatus,mediam  viam  ruaderct,&  ut  qmefce- 
ient,abftinerentqi  armis.  Ariftacus  eorum  Prattor,  cam  non  medi- 
an 
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am,fed  nullam  eflTe  viam  oftendit,  Eteninr» ,  inquit ,  pr«tcrquam 
quod  aur  accipienda,auc  afpernanda  eft  Romana  focietas,quid  ali- 
ud  quam,  (gratia  nufquam  ftabili,veluti  qui  cventum  expecftaveri- 
inus,ut  fortuna:  noftra  applicaremus  confilia)  pi'ida  vidori  eri- 
mus?Itaque  Fortius  Cato,Pompeio,  &  Gefare  inter  fe  difTenrienti- 
bus,quatrivis  a  fadionum  authoribus  multis  in  rebus  reipub:  caufa 
diflentiret,&  neutrius  mentem  plane  probarct,  eas  partes  fequutus 
eft  qu*  plus  acquitatis  habere  videbantur.  Qua:  vera  funt,  cum  alii 
aliis  viribus  funt  impares,acquales  veto  vcl  potentiores,i  bellis  vi- 
cinorum  prudenter,&  honeftc  abftinere  poifunt,  «t  Controverfia- 
rum  Arbitri  habcantur. 

Sii.tivium 'Dectd,^,iib.%.  Ayalamlib. x.ctfp.ti »8,17.18,  BffJs»umlib,^.ct». 

Sect.    H. 

J^e  G)uaftiomhu$  Status  inter  eos  qmhuf- 
cumTax  eft. 

^itfiiomsde  Startt  inttr  eos  quUinfcum  Pax  efl^fttnt^cHm  qudri- 
tnr  de  PriftciptSyVel  Pcpxli  sontmve  ftthditorHm  Condimtte.  Ak 
Status  idenfTfMwatyntmetur/i»  amittatur  ?  &c 

I     Vtrum  Imperator  CermanicHJ,etiam  Ronwtm  dicipojfn  ? 

IOhaunes  Bodinus  ait,  Gcrmanos  Roman»  Imperii  nomen  ad 
gloriam  ufurpare,&  Coftalius  Jureconfultus,  fe  nefcire  an  fit,& 
ubi  fit  Romanum  Imperium;immo  Sleydanus  Germanus  natic^ 
ne,in  oratione  ad  Carol um  quintum  fin  ait.  Quod  quidem  Impe- 
rium  Romanum  occidit,&  diflipatum  eft,ut,  Sc  ilia  tria  quae  ipfunr» 
pr»ceircrunt.Nain  &  ad  Orientem,&  ad  Occidcntem  Solem  iatiA 
fimc  regnavit.  Jam  quicquid  in  Afia,quicqmd  in  Africa  tenuit ,  to- 
tum  eft  amiflfumm.aximam  Europar,  &  fertilifUmaui  partem  poG* 
fcdit,nanc  autem  ex  ilia  vcluti  moie  creverunt  alia  muka  regna, 
prorfiisab  ipfocorpore  feparata,  &  nihil  omnino  rcJiquum  eft 
pnttct  titulum  &  nomen,quod  adhuc  Germania  retinet ,  ad  qaam 
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poftremo  delaw  eft  poteilas  creandi  Gcfaris ,  qui  tamen  adeo  ex 
jiulla  parte,cum  veteribus  illis  Romanis  Imperatcribus  conferri 
poteft.ut  ne  fedem  quidera  avium  Cacfaruni,  &  prifcum  domicili- 
um,urbem  Romam  teneat.  Romaniio)  Impcriatn  ad  Germanicum 
devolucum^alii  afferunt.  Quod  Jus  Imperatoris  Romani  eligendi, 
fcmper  penes  populum  Romanum  fuerit,  cum  quis  a  Legionibus 
aflbmerecut,Populus  Romanus  eundem  comprobavit ;  cum  Con- 
ftantinopoli  habitaret  Bizantini  Quirites,qui  cives  erant  Romani 
confenfum  pratbuerunt.Demum  cum  Irene  foemina,  excaccato  filio 
imperium  Orientis  occupaverat;  Cives  Romani  indigne  ferentes, 
Carolum  magnum,qui  fuis  armis  Italiam  pacaret,  fuis  acclamation 
nibus  in  Imperatorera  cooptarunt,&  a  Leone  tertio  Pontifice  Ro- 
mano coronari  voluerunt.    Quo  titulo  ad  ipfum  ejufque  fucccf- 
fore$,quje  Imperatoris  Romani  fuerunc,  ncc  derelida ,  aut  ab  aliis 
occupata ,  ncc  padionibus  ,  aut  jure  belli  in  alioriim  dominium 
concelTerunc,  dcvenere.  Cui  convenic ,  quod  in  vifione  Danielis 
pethibetur,Monarchiam  Romanam,  qust  partim  ferrea , partim  fi- 
dilis  crat,ufque  in  finem  mundi  perduraturam.  Nee  obftare  vide- 
tur,quod  vetcris  Romani  Imperii  ampiitudinem  ,  &  fplendorem 
non  retincancjca  enim  Hieronymus,ex  eo  quod  Pes  imaginis  defi- 
nebat  in  digltis  partim  ferreis,partim  luteis  ,  intcrpretatus  eft  Im- 
perium Romanum,prius  quidem  robuftum,&  validum  poftea  in- 
nrmum,&  irabcci!Ium,cvafurum.  Et  licet  maxima  pars  ejus,ab  aliis 
occupata  fit^totum  tamen  non  extindum  eft;  Nedum  deficit,quod 
alibi  collocatum  fit,quia  ut  Civitas  non  ma?nibus  continetur ,  ita 
nee  Imperium  certo  loco  afctibitur.  Roma  olim  aufpiciis  CamilU 
VeiJsfuit,&Impcrator  Romanus  manfic,  poftquam  ConftaDtiao- 
poU  fedem  fixic. 

V.d.Gr«ta« iih.% cap  9.5. 1.  ^rumnm^irearr. politic  tom,t.difcur/.t, 
LimHdum  Je  jure  piAUco  lib.  ixap./i, 

J    Vtrtm  ^ignitM  Imperataria  peutUat  H  Cwamm»  PmtijteUf 

MOrtuo  Henrico  Imperatore,Elcfloram  alfi  Philippam  ejus 
fratrem,alii  Ottonem,  Imperatorem  elegerunt.   llndecum 
quaeftio  fuborta  effecXegatus  a  Papa  miiTuSjOttoni^EIeiai- 
on«nconfirraavit,cumqucPrincipesex  parte,  Philippi  quercrent, 

quo 
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quo  jure  id  ageret/efcnpfit  Pontifex  Innocentms  tertius,Priiicipi- 
bus  jqs  competereeligendi  Rcgem  in  Imperatorem  proniovendun 
k  agnofcere^cum  jus  hujufmodi  adeosab  Apoftolica  kAe  pervc- 
nerit/ed  &  Principes  recognofcere  debcre,  jus  examinandi  perfo- 
nam,ad  Imperium  promovenduin,ad  ipfiun  fpedare ,  qui  eum  in- 
ungit,conrecrat,&  coronat.  Adrianus  vero  Pontifex  in  Epiftola  ad 
Frederictim  fcribit,mulfo  elatius  .Qui  Romanum,ait,  lmperium,A 
Grxcis  tranflacum  erte  ad  Alem3nnos,ut  Rex  Teuton  icoram  Im- 
perator  non  vocaretur,  antequam  ab  Apoftolico  coronctur  uride 
igitur,inquit,habet  impcrium^nifi  a  Nobis?Eledione  Pnncipum  fu- 
orum  habet  nonien  Regis,ex  Confecrationc  noftra  habec  nomen 
Imperatoris^Augufti,&  Cacfaris.  Ergo  per  nos  imperat,  &  Iicut  Za- 
charias  tranftulic  imperium  a  Grxcis  ad  Teutonicos,  ita  nos  poflu- 
mus  ab  Alemannis  transferre  ad  Gricos.  Unde  etiam  Alciatus  ait 
i  TemporeCaroli  Magni,lmperii  Romani  jus  ,  &  arbitrium  penes 
fcdcmRomanamftiirfe,  Germanivero  contendunt  Imperatorem 
Ele<flum,&  ab  Eleftoribus  renuntiatum,  vere  cflclmperatorem,  li- 
cet nondum  habeat  Pontificiam  coronationem.Carolum  Magnum 
a  Populi  fuifragiis,  noni  Ponxifice ,  cujus  ad  officium  toronatio 
pertinuit  Imperium  accepiffe  .Regibus  aliis  a  Regnonim  fuorum 
Archiepifcopis,veI  Epifcopis.ut  plurimum,coronas  imponi,nec  ta- 
menproptercaiisregna  debcre.MultosImperatores  habitos ,  qui 
coronationem  Pontificiam  non  habuerunt,  utpote  Maximilianum 
primum  ,  Ferdinandum.,   Maximilianum    fccundum   ,    Ro- 
dolphum,&  Mattbiam  qui  nunquam  impetrarunc.  Immo  cum  ia 
CoronationePontificiaCaroli  quinti  Imperatoris  Bononiae  cele- 
brata,Ponsingens  fuperquem  ingrediebatur.corrueret,  Aliqui,  uti 
rcfert  Cornelius  Agrippa,jn  omen  vertentes  vaticinati  funt ,  Nul- 
lum deinceps  Imperatorem  in  Italia  coronatum  iri. 

Vid,  ctf  vtnttb  Exlr  de  ElcHiou    Alciatumde  formula  Romani  rm^erii  ^ru- 
m*um  DifcuTf  Poiit  Difci  Btfvldumde  Fnsidtniia  up.t  nu.^, 

3     Vtrnm  Jmperator  in  ^ges^&  Principes  aiios  Jutperium  haheat? 

IMperatorJ  Reges,&  Populos  alios  fubiiri  oportere  tenent  ple- 
runque  ltali,&  ultra  montani  Jurifconfuki,  cum  qui  JusCanoni- 
cum^tum  qui  Jus  Civile  profitenturCanonici  quod  Deus  fecerit 
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duo  magna  luminaria  in  firmamentocalijid  eft  inftitnit  duas  pray 
cipuas  Dignitatcs  Papam,&  Impcratorem,  Quod  Chriftus  ad  eun- 
dcm  finem  dixerit  Ecce  Duo  gladii.  Quod  ab  Augufto  Edidum 
cxieritut  defcribereCur  univcrfiis  orbis.  Legiilx  quod  Antoninus 
Imperator  in  refcripto  ad  Eudatmonem  Nicomcdienfem  dixerit 
iyanKitfj-ouKufrcK.  Ego  quidem  raundi  Dominus.  Quodinnon- 
nullis  locis  Juris  Civilis ,  omnia  Principis,  id  eft  ,Impcraioris  effc 
dicuntur  .Unde  Bartoius  audader  pronuntiat,  Quod  Hatretinis  eC- 
fet/i  quis  diceretjmperatorem  non  eflc  Dominum  ^  &  Monar- 
cham  totius  Orbis.  Contrarium  tenent,  Dodores  Citra  moncani. 
Jmperatorem  fcilicet ,  nunquam  fuiiTe  Dominum  tortus  Orbis, 
quod  pracipuarum  Monarchiarum  tcmporibus  fuerinJ  ctiam  Re- 
geSjiis  nunquam  fubdtti'.quod  Impcratores  Romani  fuas  Conftitu- 
tiones  diriganr,omnibus  aliquando  Populis ,  fed  qui  fuo  fubeunt 
imperio.  Quod  in  Commerciis  exercendi^  dtftinguunt  eos  qui  Ro- 
mano parent  imperio,ab  iis  qui  Regi  Berfamm  func  fub  jede  Quod 
alios etiam  popuios  liberos  agnofcant^cum  quibus  funt  jura  Belli 
captivitatis,&  Poftliminii,  Quod  etfi  duo  genera  Poteftatum  ,  Ec- 
clefiafticz  &Temporaiis,Deus  conftitueric,non  tamen  iis  duo  dun- 
taxat  Capita  fuprema  prarfecerit.  Quod  Auguftus  Orbem  defcri- 
beiidum  edixcric,&  Antoninus  fe  mundi  dominum  appe}Iaverit,in- 
teliigendum  effe^de  Orbe  Romano ,  &  dc  ea  parte  Mundi  cui  Ro- 
mani imperabant.Quemadmodum  Ulpianusaic .  ex  conftitutione 
Antonini,Qui  in  OrKe  Romano  funt,Cives  Romanos  effedose/Tc, 
&judai  dixerunt  Hierofolymaminmediotellufisfitam,idcft,fn 
medio  ]udarat,vel  teiluris  qus  a  Judaris  colebatur.  Deniquequod 
Bartolns  prouuntiando  ,  cum  qui  a  liter  fcnferit  hareticum  efle, 
non  minus  in  co  hallucinatusfit  quam  ii  qui  decreverunc  Hare- 
ticum  habendum  effc  qui  Antipodes  effe  affirmaret. 

Vi J.  Cbajfim  C0al  ^kr  mmJs  putu  5 .  cwfid.  2  8 .  foytrnviaai  ad  ssp.  Pttti' 
JBjK/»ar/>.j.f.j,.  Franttf.dvmatia.  Rttefl.^  Stff  i.  ©-  j.  Crettum  lib.  t. 
tap.  1 »  § .  i  J .  l,m»a  ug,  4tjuft  pttWuo  M,  %  t»f,%  ,Arni(n  wn  dtjiirt  Majt- 
P^tJtib.itspx.abiplestarguit^ 


4     Vtrkm 
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4,     Vtrnm  Prtncej)s,vtl  Foftilui,cUefttela,t/tl  inAquati  foedtreJt<k- 
tHMrnHtet? 

CLientes  funt  fub  Patrocimo ,  non  Tub  ditione  ^  utSyllaapud 
Appianum  Ioquitur,&  Protulus,  quemadmodum,  inquit,  Cli- 
cntcs  noHros  intelligimus  efie  liberos,  etianid  neque  authori* 
tate  ,  neque  dignitate,  neque  jure  omni  nobis  pares  fint ,  fie  &  eos 
qui  Majeilacem  noftram  comiter  obfervaic  debent,liberos  effe  in- 
telligendum  eft.  Nee  obftat  quod  aliquando  Superiori,imperandi. 
Inferiori  patcndi  vox  tribuitur,quod  contingit  in  negotiis  comma* 
nibus.Ira  ThucidideSjDecet  eos  qui  in  fccderePrincipes  funt,  cirea 
fuas  quidem  utilitates^mhi!  prarcipuum  fumcre ,  at  in  communibus 
rebus  curandis,  eminere  fupra  cxteros.  Sxpe  tamen  accidit  ut  fub 
fpecie  Patrocinii,&  Foederis  interiores  fuperiorum  impcrio  fubjict- 
antur.  lia  Thcflalos  in  fpecie  fuifle  liberos.revera  fub  imperio  Ma- 
cedonum  notat  Polybius,&  Latini  querebantur,  fe  fub  umbra,  foe- 
deris Romani  fervitutem  pari .  Qua  contingunc  ex  pattentia ,  cum 
ad  tute'iim  prsefidia  iuducunmr,&  cum  fcedus  inaequalc  perpetuum 
faflum  eft. 

Sii.Gret'tumUb  \  ci^inv.ii.    Sodinum  lib.t.tapy  nu,68,    Ami/eam  de 
jureMajefiatishi^tap.  4. 

5.     Vtrum  Princtp/A  vel  Popttli  LMajefiati  deroget^  Leget  ^innde 
admittere  > 

Sub  initio  Reipub.Romana:^cumexa<5hs  Regibus  ,  Populus  in- 
certo  jure  utererur,placuit  in  Grxciam  mntere,  qui  iiide  affcr- 
rent  lieges ,  qua;  duodecem  tabulis  conferipts  font  Et  poftea, 
cum  maxime  florcbat  Imjwnum  fiib  Tiberio  Ciaudio ,  ad  tegulao- 
dum  negotia  ad  Nautas,&  Mercatores  commercia  mantiina  excr- 
centes,fpedantia,4  Rbodo  infula  pecicar  Leges  Rhodia,  qua  m  cor- 
pore  juris  Civilis  Romani  infertac  funt  Aliis  tamen  neqoaquam  pe- 
regrinas  Leges  admittendas  vifum  eft,quia  qui  Leges  alienas.reci- 
piiint,etiam  alienum  imperium  agnofccre  videntur.  ItaqucSena- 
tusParifienfis  veteri  decreco,&  Pbilippus  Bellus  Edido  fancive- 
runt.Ne  quis  Romanoium  Lcgcs,majorum  fuorum,moribus  &  Le- 
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gibus  opponcrent,  Et  Reges  Hifpaniat,fub  capital!  poena  vecuenint, 
Romanorum  Leges  pro  jure  in  regnis  fuis  venditare.  At  vcro  fub- 
jedionisrignumefl,Principi,velipopulo  invito  Leges  externas  im- 
ponijhaud  ira  ultro,&  fponte  adinircere.  Nee  ferendum,utpote  in- 
dignum,Patriis  inftitmris  &  moribus  Leges  externa?  opponere  & 
proindc  Imperator  Antoninus  Leges  Rhodias  admittit,  quatenus 
nnlli  legum  fuarum  adverfentur.  At  ubi  jus  proprium  deficit ,  ibi 
honeflum  eft  ad  alienum  recurrerc,quod  Aothorcs  qui  Confuetu- 
dines  Feudalestradideraut,concedunt,cum  ita  ftatuantjEtfi  Leges 
Romanac,non  adeo  vim  fuam  extendaftt,ut  ufus  vincant,aut  morcsj 
ficubi  tamen  cafus  cmerferit  qui  confuecudine  feadi  non  fit  coni- 
prchcnfos,Peritus  legum ,abfque  calumnia  lege  fcripta ,  id  eft  jure 
Civili  uti  poteft.  Ita  quamvis  Lurhems  Juris  Pontificii  libros,  pub- 
lic^ combuITit.in  iis  tamen  Getmania:  dominiis ,  quae  Aaguftanam 
ConfeflSonem  amp!e(Suntar,caufar  Ecclefiaftica: ,  quar  religionem 
non  conccrnuntjfecundum  Jus  Canonicum  etiamnum  deciduntur. 
Et  in  Anglia  poftrepudiatam  Pontificis  Romani  authoritatem  Jus 
Canontcum,quatenus  pratrogativ*  Regix  Statutis,  3c  Confuetudi- 
nibos  regni  non  iiepugnat,approbatur,&  oB  eafdem  rationes  Cau- 
fe  militarcs  in  Curia  Condfebilis,&  Maritime  in  Curia  Admiralli,' 
qoibus  jns  commune  regni  no  futficit,  fecundum  leges  Civiles  Ro- 
manas  cerminantur. 

Yii.L^t  /-4  7)  deOrigiaijUfit'^tthortHtem  legisT^tiiix  apui'^aciii,Qoto- 
fitd  ioComment  adu  Otpree*tio,0  dt  Lege  Rhadis  fiodmum lib  %  cap. 9, 
kS  101.  (^b»ppi»u.nde73omAniollb.triu,%.  P'Aleatimm  Furferumde  Iw 
r«  CMttkinAttdemiitTfcforautisreiiiititdo  Sututwtt  Hen.H,  M^Seldtn, 
Diff<rt«tM  fiettim,cafL 

6.     Vtrnm  FriiKefs  in  aii/tm  Principem  inftte  urritorio  imferittm 

CUm  Maria  Scoconim  Regina  Proditionis  accufata  ,  judicio 
Delegatorum  in  Anglia  morti  condemnata  eflfet  ,  utirefert 
Camdenus.Erant  boni  rerum  acftimatores  qui  afperius  cum  il- 
ia a<Sum.aJfirmabant,Eo  quod  fiuerit  Princeps  libera  ,  Qc  abfolura, 
in  quam  folius  D&  fit  imperiqm;  quod  in  Majeftatem  peccare  non 
poflet,quac  jfub<liu  non  fueritjquod  Par  in  parcm  non  habeat  pote- 

ftatem 
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flatem  unde  Judicium  Imperatoris  in  Robertum  Sicjiis  Regem 
irricum  pronuntiacum  eft,quia  Imperio  ejus  no  efTct  fubditus. Alii 
alircr  cenfebant,Illani  rcilicet,(ubditam  efle  ,  ct(i  non  originaiiam 
thmen  temporariam.Quia  Duo  abfoiuti  Principes  quoad  authori-. 
tatem  in  uno  regno  cflc  non  poflunt ,  Parem  in  parem  habere  po- 
tefl:acein,quocies  Paris  judicio  fe  fubmifenc,vel  exprefsc  verbis,- vel 
tacitc  cotrahendo  ,  vel  dclinquendo,  intraParis  fciiicet  Jurifdidio- 
nc,&  Papam  fentenciam  Imperat  oris  in  Robertum  Siculum  refci- 
diffe.quod  fadum  in  territorio  Impcriali  non  fiierit/ed  Papali.De- 
niq;nullum  magnum  excare  exempium  quod  non  aliquid  ex  ini> 
quo  habeac. 

Vid.  Cimdenum  Kli^t  .amo  t  %%6  EunJem  MrrMtent-  Rufimet  LcgtUi  Regii 
Ca/lig^f^re^onfiotiesiifdemeoJeraanno.  Vid  Oentilcm  I  ^.C%^,  dcCartli 
Neaptl  ngtsfenttnfia  centra  Cotiradiaat 

7-     Zftrttm  Idem  Poputus  cenfendm  fit^mutato  imperio  ? 

ARiftotelcs  ,negat  eandem  effe  Civitatem,  Reipub:  forma  mu- 
tata/icut  inquit  Harmonia  non  eft  cadem,  ubi  a  Dorico  mo- 
do  tranfitur  in  Phrygium.  An  vero  exolvenda  fint  nomina  alia  eft 
inrpe(5lio,alias  Politici,alias  Jurifconfuki  ftatoere  poffunt.  Et  ficuc 
Leg(onis,una  fpecies  efl-,qua  regitur,  altera  qua  militat ,  ita  Civic»- 
tis  una  fpecies  eft  Relatio,partium  inter  fe,quaj  regunt,&:  regunmc 
alia  confociatio  juris,cx  qua  Idem  crat  populusRoinanus,fabRc* 
gibus^Confulibus,  &  Imperatortbus. 

Vid.  Gnttim  lib.  t  ttf,^  /. ; . 

8.     An  mutatioMe  Loci  tnuterur  Topulus  ? 

SIloco  migravcrit  Populus/ive  fponte,ob  inediam,five  coa6?us, 
Populus  idem  effe  uon  definit,  fi  vero  difceflio  fit  in  Colonias, 
novus  Populus  nafcitur,neque  cnim  ut  fcrvi ,  fed  ur  pari  jure 
Gnt,diniitcuncur,inquic  Thucidides. 

Vii.Cmium  lib  i.cip  ^  ^  ^  .^  3. 

<i4n 
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p.     An  PriffCfpsfitt^ftftmfMiim  interritorh  Frincipuaiceriiti  »9- 
hilitarefojftt} 

CUm  SIgifmudus  Imperator  Cotnitem    Sabaudiar,  Lngduni 
pacem  create  velletjPrattorLugdunenfis  ciacerrime  reftitit, 
tta  ut  Imperator  potcftatefua  libcrc  uti  non  potuerit ,  priuf» 
quam  Regni  Gallici  fines  cxcefliffec.Et  cum  Carolus  quintus  Im- 
peratcr,Hofpitio  admodum  itberali  in  Gallia  acceptus  a  Francifco 
Rege,ad  pedtioncm  didi  Regis  nonnullos  6aroncs,&  Equites  cre- 
aflet.poftea  dtfputatumAconciufum  fuit.invalidum  fuiffe.Pro  ra- 
ttone  affertur,  quod  Priaceps  extra  territorium  inflar  fubditi  ha- 
!>etnr,nec  poteft  jus  Principis  exercere  falva  alterius  Principis  dig- 
nicate.  His  tamen  non  obdantibus  contrarium  ex  jure  defenditur, 
Qood  Ptinceps  quoad  Tubditos  fuos,  in  territorio  Principis  Arnici, 
non  definit  eflc  Princeps.  quod  qua  funt  JurifditliHonis  voluntariar, 
extra  territorium  exerceri  poflunt,maxime,fi  (quod  in  fado  Caro* 
li  quintt  traditur)conrenti€nce  Principe  territorii  aliquid  fiat. 

\ii.BiJ^nua{ib.\.t*f  ^jn»  lotSleyJia. Cement. lib  t»,  loJuM 'golden dt  Ht^ 
hilitttttsf't^iiA  L,iJD  de  Off  do  Proeonfutis 

10.     VtrMnffubdittu  cnitab  externa  Princift  Honor  delatitt  eft  e<h 
dem  Afudfms  gAHdere  debeat .' 

THomam  Arundellum  de  Wardour,  l»eiio  Hungarico  ad  Stri- 
gonium  contra  Turcas  pracclare  mentum ,  Imperator  Hono- 
rarlis  Uteris  facri  Imperii  Comitem,omne(que  ejus  pofteros,&  de- 
ftendenteSjComites  &  Comitiffas  creavit.  Cum  ilie  reverfus  hoc 
honoris  titulo  apud  vulgus  iaclarefceret,  qusdio  fuborta  ell ,  An 
cjuimodi  Titulus  a  Principe  extero  Rcgina  inconruIta,collatus^  el- 
i<a.  admktendus.Brant  qui  cenfuerunt,Pi-xmia  virtutis,  a  quocunq; 
Principe  fueriot  delata,admittenda:  Virtutem  enim  flaccefl*ere,nifi 
bene  meriti  pracmiis  excitentur.  Henricum  tertium  Anglix  Regem 
Reginakium  Mohunum  Somerfetti  Comitem  a  Pontifice  Roma- 
no creatum,agnovifle.Henricum  odavum  Roberto  Curfono,quem 
ob  virtutem  militarem  Maximilianus  primus  Imperator ,  Baronem 
£icri  Imperii  creaverat^adeo  gratulacuin  failTeyUt  iuter  Anglis  Ba- 

rones 
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rones  afcripferit  Barones  autcm  Anglix^hoc  fibi  &  fuis  in  honoris 
prxrogativa  fraudi  futurum  augurantes ,  ita  contra  argumentati 
funt.  Ejufmodi  Titulos  hoaorarios.nec  a  fubditis  accipiendos,  nee 
a  Principe  admittendos,SoliusPrincipisefi'e,  fuis  fubditis  dignita- 
tes  di(lribuere,juxta  illud  Valeriani  Imperatoris,  Ea  tant&fit  Dig- 
nitas  qux  nobis  jubentibus  fuflinetur,  Printipis  Maje(lati,&  fubdi- 
torum  obfequio  multiim  detrahi ,  fi  Honores  ab  Exteris  accipere 
permittantur.In  Republica  Veneta,  &  Genuenfi  ,  quicunque  Ec- 
clefiadicas  Dignitates  a  Pontirice  ,  vel  Civiles  a  Principe  externo 
accipiuntjtanquam  fufpefl5efideihomincs,adpublica  munera  non 
vocari.  Mohunum  in  Anglia  pro  Comite  agnitum  nonfuifle  ,  eic 
aftis  publicis  conftare,Henricum  odavum,  Curfonum  pro  Baronc 
Anglix  ideo  habuiffe.ut  umbratilen>  Baronis  facri  Imperii  titulum 
mature  obrueret.Suffragium  in  Parliamentis  non  conccffilTe.  Re- 
gina  dc  his  confulta  diftitavit,  Ut  mulieres  pudicas  ,  non  in  aiium 
quam  raaritum,ita  nee  fubditos  in  alium,  quam  quern  Deus  dedir, 
Prtncipem,ocuIos  conjicere  decet,  Nollem  oves  meas ,  alieno  ftig- 
mate imui,nollem  alieni  paftoris  ilbulum  fequi.  Ex  eadem  ratione 
antebicnnium  Nieolaum  Cliffordum,  &  Antonium  Schirleium, 
quosRexGallise  in  torquatum  Sandi  Michaeiis  ordinem  afciverat, 
coegit  Regina,ut  refignatione  fa(5ta,infignia  remitterent,  &  cura- 
rent,ut  ex  ordinis  illius  Commentariis  delerentur.  Quod  cum  au- 
<lirctRexGalliat,dixifl"efertur,utReginamihi  paremgratiam  re- 
ponatjlUa  fi  videbitur.poteric  aliquos  ambiciofos  Gallos ,  quos  in 
Angiia  proxime  viderit ,  in  Arthurian*  Menfe  rotunds  ordinem 
cooptare. 

Vid.  Ctmdenum anno  i^^S^fsJ" anno  1 594. 

1 1.     Vtrum  cunt  Idem  Princep  duobtis  regnis  pr<eefi^  in  altera  rfg- 
tionatuf^irtalioiw  Sfthditi  oh ti neat  r" 

CUm  Jure  Communi  Angliac.Extraneus ,  vel  extra  regnum  na- 
tus,hareditateminterris,  velfundis  intra  regnum  acquirere 
non  pofse  contigit  ,quod  poftquam  Jacobus  Rex  Seotiat ,  Eli- 
zabethac  in  regno  Anglix  fuccelTit ,  Robertus  Caivinus  in  regno 
Scocix  natusjiatreditario  jure ,  pro  terris  quibufdam  in  Civitate 

I  LondinenG 
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Londinenfi,contra  Johannem  Bingley  adionem  inftitueret  ,  cut 

BJngley  pars  adverfa  objecic ,  Quod  Calvtnus  efset  Alienigena, 

quippe  natus  in  regno  Scotiar,  intra  Ligeantia  Domini  Regis  regni 

ScotiJE,&  extra  Ligeantiam  Domini  Regis  regni  Anglia:,&  proinde 

nee  terrarum  infra  regnum  Anglis  haeredem  efse ,  nee  pro  iifdem 

a<aionem  intentare  pofse.  Pro  Bingley  arguebamr  ,  quod  etiamfi 

utrumq;  reguum  Anglia',&  Scotiae  Jacobo  Regi  fubjiceretur  ,  Duo 

tamen  regna  diftinda,&  diverfa  fuifse,&  efse.  Ucrumque  regnum 

propria  Coronas  proprias  Leaes,propria,  &  diftinda  figilla  obti- 

nere,&  pro  fundan^entohabebatur, Quod  quando  duo  jura  con- 

currunt  in  una  perfona,arquum  eft,ac  fi  efsent  in  diverfis.  Pro  Cal- 

vino  afferebatur,Quod  ex  monumentis  Juridicis  Anglia  apparec, 

cum  lidcm  efsent  Reges  Angliae,  &  Duces  Normanniat ,  &  Aquita- 

ni!e,qua  «iam  diverfis  Icgibus  &c  moribus  utebantur,fubditos  Du- 

catuuirr  hareditatum  in  Anglia  capaces  f uifse,&.  idem  jus  fubditis 

in  Hibernia,&  infulis  Gernfey,&  Jerfey  natis,  etiamnum  fine  con- 

troverfia  compe£erc,Itaque  pro  jure  Calvini  Cancellarius ,  &  duo- 

decem  Ja<lices,omnes  fcilicec  duobus  exceptis ,  pronuntiarunt.  Dc 

qutbus  duobus  Cancellarius  dixit,  quod  ficut  Divi  Thomx  dubita- 

tio,occa(ionem  prarbuit,finnius  credcndi  refurre(ftioncm  Chrifti,ita 

eorum  (quibusidcm  etiamfuit  pra;nomen)  hxfitationem,  aliisma- 

jorem  bujus  feacenttz  conBrmandae  anfam  exhibuifse. 

Vid. CMMAuit  ?gtrt6n  Orationemin  Camtra  SeacariK  Cocl^  Rtftort.  lib ^7 . 

12.     ^An  Civi,vel fubdito  Patriamaut  ^ivitatem,vema  mn  impe- 
trat4,deferere  liceat? 

SCtmus  jnquit  Grotius  Popuios  else  ubi  idno  liceat,ut  apudMof- 
cbos^ec  n^amuSjtalibus  padis  iniri  pofse  foeietatem  ^  &  mo- 
res vim  padiaccipere.  At  nos,  quid  naturaliter,  fi  nihil  aliud 
convene rit,obtiinere  debeat ,  qu*rimus.  Etfani  gtegatim  difcedi 
nonpof5e,fatisexpeditumeft,Nam  id fi  liceat, jam  civilis  focietas 
fubfiftere  non  poffit,  De  fingjjlorum  difcelTione  alia  res  videcur.De 
fua  cuiquecivitatc  ftatuendi  facultas  libera  ell,ait  Tryphonius  Ju- 
reconfultus,&  Gcero  pro  Balbo  laudat  jus  illud  ,  Ne  quis  in  Civi- 
tate  maneat  invitus,&  fundamentum  vocgt  libertatis,  fui  quemque 
juris,&  r«inendi,&  detinendi  cfseDgminum.  Tamen  hie  quoque 

(ieivanda 
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fervanda  eft  regula  naturalis  2quitatis,ut  id  non  lie  eat,n  focietatis 
interfit,  femper  enini,  ut  refte  inqutt  Proculus,  non  id, quod  priva- 
tim  intcreft  unius  ex  fociis/ervari  folct,fed  quod  focietati  expedit. 
Intereft  autem  focietatis  civilis,non  abire  civem  ,  fi  contradum  fit 
magnum  a:s  alicnum,nifi  paratus  fit  Civis  in  prxfens  partem  fuam 
exolvere.  Item  fi  fidutia  multitudinis  bellum  fir  fiifceptum,  praefcr- 
timfioblidio  immine at, nifi  paratus  fit  Civis  ille  alium  a?qu^  ido- 
neum  fubfl:ituere,qui  rcmpublicam  defendat.  Extra  hos  cafus  cre- 
dible eft,ad  liberam  civium  difcellionem  populos  confentire. 

Wi<li*Grotiuailib  i.cop. 5.§.i4. 

13.     Vtrum  Idemduarunt  CivitatHjn  fimnl  Chue^epofjfltf 

Cicero  in  Oratione  pro  Cornclio  Balbo  ,  Mira-inquit  pracclara 
atque  divinitusj'ani  a.  Principio  Romani  nominis ,  a  majori- 
busnoftris  ratio  comparata  eft.  Nequisnoftrum  plufquam 
unius  Civitatis  civis  efte  pniTic,Diflimiiitudo  enim  Civitatum  ,  va- 
ticutcm  juris  habeat  necefte  eft. Idem  vero  Cicero  (ecundo  de  le- 
gibus  ait  libi  &  omnibus  Municipibus  duas  efte  patrias,  unam  Na- 
tural alteram  Juris,Catonis  exempio  qui  Tufcuh  natus  in  Populi 
Romani  focietatem  fiifceptus  eft.  Qutxl  &:  Jureconfultorum  fcn- 
tentiis  confirmatur-.ita  Paulus,Senatores  fie  &  in  urbe  Domicilium 
habere  videantur,tamen,&  ibi  unde  oriuntur  domicilium  habere 
intelliguntur.  Et  Imperator  Antoninus  Silvano.  Cum  te  Biblium 
origlne,incolam  autem, apud  Berytios  efle  proponas ,  merito  apud 
utrafque  Civitates  munenbus  fungi  compeileris.  Quibus  rcfpon- 
detur,Quod  Cicero  Municipibus  duas  patrias  efle  conredat,&  Le- 
ges duo  Domicilia  in  diverfis  civitatibus  iargiuntur ,  Id  obtinuifle 
in  MunicipiisRomana»  ditioni  fubditis,  cum  altera  Patria,vel  Civi- 
tas  alteram  contineat.  Vel  cum  fint  ejufdem  Principis ,  ut  Biblon, 
&  Berjthon  fuerunt  ejufdem  Provinci3e,PhcEniciae  Icilicet.  Et  indu- 
dum,ut  qui  in  diverfis  locis  facultates  habeient,  in  iifdem  ad  fube- 
unda  munera  tenereniur ,  non  ita  receptum  ,  cum  quis  in  exteram 
Civitatem,extero  Populo,aut  Principi  fubditam  l"e  transferret ,  aut 
cumdeprivilegiisCivihbus  agerctur,  Quam  diftindionem  cont- 
probat  Baldus  Perufinas,qui  ait,  Perufinum  ,  id  eft  Perutii  natum, 
qui  fenis,autf  lorentias  habitat  non  dcfercre  Originem,quod  in  ea- 

I  2  dem 
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dem  Provincia  fint  Perufium,  Senac,&  Florentia;  Cum  autem  in  ex- 
reram  provinciani  quis  fe  tranftulerit^defentui  Rcgio,muutur  Ci- 
vitas,&  akeri  Provinci3f,&  Civitati  perfona  dicacur. 

Vid. /ean  Fictiuentaffar.iWDroief  de  latent  cdp.jj  &  41. «a  tivfiinltr  Ci- 
namium  (y  LongovAlJium.  L  SeMtvreiD  dt Senator .torg  1.  C.deMunici- 
fibtti'Bald ad  Authjimnim C Htuxor prommto.    Crotiumlib.utdfi-^.^.i^ 

14-     Vtry.m cjui  in  regno  externa  ditf  moratm  efi^  &  familiam  co»» 
traxtr,patrite  in  qua  natM  efi  renuntiajfe  cenfendn^  fit? 

IOhanne  Ccnamio  in  Gallia  defunrtojohannes  LongovalHusJu- 
re  JfabellsE  Dafinera  uxoris  cognata  &  Legatoria: ,  in  ceftamenco 
defundi,   hxreditatem  adiit .  Poft  aliquot  annos  pro  jure  Pai*- 
dolpbi  Cenamii  fratris  Johannis  contra  Longovallium  de  harredi- 
tate  Lis  eft  inftituta.  Contra  jus  Pandolphi  exccpit  Longovailius, 
quod  etfi  ortus  quidem  eflet  Lutetii,Venetiis  tamen  ultra  triginta 
annos  moratus,ibi  domicilium  conftituerat.uxorem  duxerac ,  libe- 
ros  fufceperat,&  proindeomni  jure  Subditi,in  regno  Galliaeexci- 
derat,Quia  ibi  Municipes  fiunt,ubi  in  Civitatem  recepti ,  quod,  ut 
inquit  Tacitus,Alienigenis  per  connubia  fociatis,regio  in  quam  ve- 
nerunt  patria  eft;&  Propheta  Ezechiei  dixentjAdvenatquiaccef- 
ferint  ad  vos  &  genuerint  filios  in  medio  veftrum,  emnt  vobis  fi- 
cut  indigent.  Pro  Pandolphocontendebatur,  quod  ctfidiu  Vcne- 
tiis  cgenc,Originis,atque  adeo  Naturae  jura  retinuerit ,  quod  au- 
thoreCicerone,Nemo  civitatem  amittatnifi  author  fit,  Imo,  pro- 
ut  Imperator  Diodetianus,  Nemo  fua  quidem  voluncate  Civitate 
originisfeeximere  poflit.  Pandolphum  Venetiis  commorantem, 
nunquani  Civitate  donatum  fuifle,  Et  Cives  fieri  non  poffe ,  nifi  in 
Civitatem  alle<Si  fiint,ut  Romjs  agentcs,  nifi  jus  Romanat  toga:  ac- 
ceperint,De  Confuetudine  Gallia:  Peregrinum,  quantumvis  iongo 
tempore,in  regno  vixerit,  juris  Civilis  regni  capacem  non  efTe,  nifi 
gratia,&  Codicillis  Principis  indultum  fuerit.  His  refpondit  Lon- 
govailius,Authorem  aliqucoi  fibi  fieri  amittenda:  Civitatis ,  ex  fen- 
tcntia  cjufdera  Ciceronis,non  folum  e  urn  qui  deliquerit,  fed  &  qui 
propria  cjvitate  reje(5la,aiteri  fe  dicaveht,quod  Civis  Romanus  co- 
ram Nerone,ut  eft  apud  Tranquillum  ,  Pcregrinicatis  arguebatur, 
quod  Civitatem  fu»  fpontc,&  abfquc  delido  rcjeciflet,  Arborem 

noflram, 
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noftram,qua5  in  fundo  alieno  radices  egit,  mutate  dominium  ,  no- 
Hum  cffe  definere,&  alienofolocedere.  Qiiod  Rom«  necelTaria 
fuerit  togx  impetratioA  in  regno  Gal!is,Litcrar  qua-  Naturalitatis 
appellantur,  propter  locorum  praeflantiam  ,  vel  fingularem  ratio- 
nem,introdudum,Apud  alias  nationes  nominadm  allegere,aut  Ci- 
vitatis  jura  donare,non  effe  in  ufu.  Hser  &  alia  argumenta  pro  fe,& 
adverfario  a  Longovallio  Advocato  Parifienfi  referuntur ,  Prxpofi- 
tustamenParifienfis  pro  Ceramic  fententiam  tulit ,  quam  Curia 
Parliamenti,ad  quamT.ongovallius  appellavit,  conhrmavit.  Bac- 
quettus  fpecialibus  rationibus  judices  motostradit,nef  eorum  fen- 
tcntias  in  hoc  cafu,  pro  jure  generali  habendas.    Forcaflis  vero  id 
rcfpcxeruni,  Quod  quamvis  Incolatus,  &  Domicilium  in  externo 
regno,fufficiunt,ad  tonfticuendiim  aliquem  fubditum  Jurifdi^lioni 
&  praftandis  muneribus  obnoxium  ,  non  tamen  {\i  fatis  ad  confli- 
tuendum  Civem,ut  corum  Privilegiorum  civilium  {\t  particeps,quaj 
in  regno  naus  compecuni,nifi  fpecialis  allec^io  fupervenerit.  Quod 
nonfolum  Roms,&m  Gallia,  fed  &  alibi  obfervatum.  Ita  Cicero, 
Jure  noftro  Civitatem  mutare  quifquam  potefl,modo  afcifcatur  ab 
ea  civirate,cu jus  effe  fe  Civitatis  vclit,  uti  fi  Gaditani  fciverint  no- 
minatim,de  aliquo  cive  Romano,poten:as  eft  ei  mutandae  civitatis, 
&  Plutarchus  reten.Solonem  exilic  pulfos,  &  qui  fponte  Athenas 
advenirtentjCivitati  afcripfifTe,  cujus  alle(ftionis  inflar  efl,fi  qui  ad 
Honores  admittantur.  Qucd  R^omanis  quibufdam  contigiile  te- 
ftatur  Cicero,qui  inter  Areopagitas,certa  tribui,  certo  numero,  ig- 
nari  periculi  amittendat  civitatis  Romana»  ccnfidebant.  Peritior  ve- 
ro Pomponius  Acticas,qui  in  ea  civitate  dm  moratus  eft^ex  ea  veto- 
rationc  honores  oblatos  fufcipere  noluit. 

Vid  Bacqutt  Ju7)rocet,<ie  Aubein  cip  ^\ .Eiuniir'tum^innem  Comtiit poflleg, 
ultD  de  (latu  bominum. 

1 5 .     An  qui  in  regno  externo  na  tus  e/t,  a  paterna  origine  jm  /uixiiti 
confetjtfi  dehat  ? 

MAria  Mabrlia  ,  Gallis  parentibus,  in  Anglia  nata,  pro  parte 
bonorumAdenettar  de  Valje,aviae;quas  Parifiis  mortua  efl:Jo- 
hannem  Vilanum  filium,&  hasredem  in  jus  vocabat.  Vilanus  exce- 
pit,quod  nata  e/Tet  in  Anglia  regno  externo,  &  proinde  cum  eflet 

1  3  peregfina 
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p«regrina,ad  luccedendum  in  Gallia,nullum  jus  haberec.  Refpon- 
fum  pro  Mabilia,&  fi  in  Angl\a  nata  effer,  ex  Gallia  tamen,  ubi  pa- 
rentes  nati,oriundam,&  quod  etfi  non  propria  Ongine,  tamen  pa- 
terna'jus  fuccedendi  in    Gallia  ei  competeiet,  prxfertitr.  cum  in 
Galliam  veniffet  animo  manendi  ,  &conllituendi  Domicilium, 
quod  Regiis  literis  comprobatum  crat.  Paternam  Originem  ei  fuf- 
ficere  muUis  juris  Ciyilis  authoritatibus  confirmari  ,  ita  Ulpianus, 
qui  ex  duobus  Campanis  natus  eft  ,  Campanus  eft ,  &  lilius  Civi- 
tatem,ex  qua  Pater  ejus  naturalem  originem  ducit,  non  Domicili- 
um fequitur.  Etpro  accelfu  in  Galliam  idem  Ulpianus  apud  ho- 
ftesfufceptusfilius,  fipoftHminio  redierit  filii  jura  habec.  Repli- 
catum  e»  parte  Vi'iani,Galliam  non  c(Te  fubjectum  Juri  Civili  Ro- 
mano,de  Confuecudinc,&  Lege  Pcregnnaria-vulgo  d'aube  in,  re- 
fpici  ortum,aut  nativitatem  non  gencem  ,  auc  genus,  undeLiberi 
naci  in  Gallia  fucccdant  parentibus  peregrinis ,  ibi  defun(ftis,quod 
non  liceret,  fi  originis  parcnium  ,  non  liberorum ,  ratio  haberetur. 
Nacos  apud  Hoftes  poftlimimum  habere,quia  Parentes  capti  apud 
hoftes  nullum  jus  acquirunt,quod  Parentes  Mabilii  in  Ang!ia,ubi 
per  viginti  annos  morati  fuerunt,  confequuti  funt.    Sententia  tarn 
in  prima,quam  in  fecunda  iuftantia,pro  M.Mabilia  lata.  Quod  pa- 
rentibus Gallis  oriunda,in  Galliam  animo  ibi  manendi  venerat,au- 
thoritate  Decifionis  Boerii ,  Burdegalenils ,  qua  derctminatum, 
quod  filius  inHifpania  conceptus,&  natus  a  patre  &  matre  Gallis,' 
qui  in  Hifpaniam  perpetui  mora:  caufa  migrarant,  rcverfus  in  Gal- 
ham,ad  Domicilium  paterni  Originis,  animo  ibi  manendi,  adRe- 
traftum,id  eft.ad  redimcndum  poftelTiones  a  Patre  venditas,fecun- 
dum  Confucrudinem  Gallix  admitterctur.  Quia  Origo  paterna 
junfta  cum  Domicilio  a  filio  acquifito, potior  propria  Origmc  ma- 
xim^ in  materia  favorabili  habetetur. 

Vi6- BicjuetMi&.T) /lubtin pan  t  thtp.i^.  'Btaium  Vtcifmixi,  Matth. 
jijfitfi  Decif.titapoltii/^.  SU(h.^ertrand,cvnpUii7  uu^i6.  vol.},  corn- 
con f  1. 1 J  J, vol,  4, 

16.     CujHt 
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16.     C»]ns  fnbditHiftt  qui  afuofopHlo  (iedttHs  ,  ah  altera  receptus 
no»  efi} 

MAnenius,ob  pacem  cum  Niimantinis  minus  legitime  hS.zm. 
a  Romanis  deditus  eft,  Is,  cum  a  Numantinis  receptus  non 
eflet^Romam  rediit,&  Senatum  introiit,  unde  Pub.  Rutilius 
Tribunus  plebis  eum  educi  ju(Tit,quod  Civem  Romanum  cfle  ne- 
garet,quemPaterpatratusdedidifret.  Aliis  vifum  eft  Manenium, 
cum  ab  hoftibus  receptus  non  fit,Civcm  manfifle.  quod  etiam  Ci- 
ceronis  probatur,Deditum  ei  dici  non  pofle,  qui  acceptus  non  fit, 
nam  neque  donationem,neque  deditionem  fine  acceptionc  intelli- 
gi.  Alii  fecundum  Tribunum  plebis  opinabantur ,  quod  Civis  efle 
definit,quem  Civitas  repudiavit,licet  ab  hoftibus  non  fit  acceptus, 
non  fecus  quam  is  cui  aqua,&  igni  incerdidum  eft,vel  qui  in  in  fu- 
lam  deportatus  eft.  Cui  fententia?  Modcftinus  Jurcconfuitus  vide- 
tur  accedere,qui  refpondit,Hoftibus  deditum,  &  reverfum ,  nifi  ef- 
fet  a  fuis  reccptns,Civem  non  efle,quod  videcur  verius,quia  refert 
Pomponius,de  Mancino  legem  latam,eire ,  ut  Civis  Romanus  ef- 
fet,quarfupcrflua,rialia  civis  manfiflet. 

Vid.hytltunlib  i  ftf/).i5  nu .2^.L.j^.T>,dt  Captivis  uU  7>Je Legni'ttnibus, 

17.     Vtrum  TrofngHS  c^ui  in  alterim  TrincipiSyobfequinm  trartfiit 
Patri*  Legihw  teneatur  > 

Johannes  Storius  Anglus  profugus,in  navem.qua;  libros  Haereti- 
cos,in  Belgium  intulifle  dicebaturilledus  in  Angliam  abdu<^us 
eft,ubiMajeftatispoftulatus,quod  Angliam  invadendi  rationes' 
monftraftet,Legibus  fe  fubmittere  recufavit,  quod  Anglia  deicrta, 
in  obfequium  Regis  Hifpani  fc  tradidiflet ,  verum  ex  fententia  Ju- 
rifconfultorum  damnatiis  ,  &  proditorum  fupplicio  affeduseft. 
quandoquidem  Nemo  patriam  in  qua  natus  eft  exuere,  nee  foJum 
natalc,aut  Principem  pro  arbitrio  ejurare  poflit,fecus  foitaffis  fta- 
tuendum  fi  Storius  ab  Anglia  in  exilium  pulfus  fuiflet,  cum  exul  ft 
alterius  poteftati  fe  fubjiciac,ab  eoque  acceptus  fit,prioris  imperio 
non  teneatur. 

yidtCamdtntnno  i^yi.Bodin.lib.i.  capy6.  num.^p.Grotiyml.z  e.j  »«.«?.' 

Sect. 
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Sect.    HI. 

De  qu^Jlionihu^  Vominii  inter  eos 
quibufcum  Tax  efi, 

^Ijtjifiiones  de  ^Dominio  inter  eos^  tfrnhnfcum  Pax  efi.funt ,  ve/uti 
de  OccHfationc^Pr<t[criftioKe,]Hre  nt^igu  frvhabili  ^  tranjlationey 
Cfr  Succejfione, 

I .      Vtrum  Immijporie  jac  uli  rei  pojfejfto  ac^tiirt  fojfn  > 

ANdrii,&  Chalcidcnfes,  novarum  fedium  quocrendarum  caufa, 
inThraciamprofedi,  cum  iis  remintiatuni  eflet ,  Barbaros, 
Acanthum  defcruifle.miferum  fpeculatores,  a  qiiibus  fuga  & 
folitudine  intellc<n:a,c3epcreciirru  contendere,uter  Populus  urbem 
piodcreli(flahabitam  ,  prior  octupandoarquircrccChalcidenfis, 
ccm  vinccret  pernicitate,Andrius  vibravit  haftam,  quam  portaeur- 
bis  infixit,Ille  exclamavic.fe  jaculo,Chalctdenfis  contra  fc  corpore 
prarvcrcifTe.  Hinc  itaque  orta  djl'scncione  ,  at bitros  ccpere  Parios, 
Samios,&;  Erythra-os.  Dicebant  Andrii  rei  derclidae  pofTeflionem, 
non  necefTc  efle  corpore  apprcliendere,folis  ocii!is,affct^uque  folo 
poflcapprehendijatquehicamplius  tcluni  imroifTum, itaque  jufte 
pofbedi(1e,fi  cnim  furculo  dcfringendo,jadu  lapilli,fefl:ucx  traditi- 
one  poflcnio  acquiratur,cur  non  hafta  projcda.>  Chalcidenfis  con- 
tra contenderunt,aliud  eiTe.poflcnionem  ab  alio  traditam,  hoc ,auc 
illo  modo  nancifci.aliud  rem  fine  traditione  occupare  ,  quamdiu 
enim  ab  alio  non  tenetur,fieri  pofie  occupantis,  qucmadmodum,  fi 
quis  feram  vulneravit,non  prius  ejus  Dominus  haberur  quam  earn 
naturaliter  cepcrit,multa  enim  accidere  poUunt^ne  capiat,  ita  atta- 
fla  porta,potuifie  accidere,  nc  qui  jacualflet,  urbe  potirctur.  Pro 
Andriis  tamen  pronuntiatum  a  majori  parte ,  nam  pro  iis  cenflie- 
runt  Samii ,  &  Erythrii,  pro  Chalcidentibus  duntaxat  Parii  uti  re- 
fcrt  Plutarchus. 

Vtd./E.Tcditi r.rtri-mjudmt lib  j.tit.ii.ca^.t. 

2     Vtrum 
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2 .  Vtrum  (JHare  occupari  pojfit  '* 

VLpianus  Jureconfultiis  Mare  omnihUs  patere  dicit,  &  Celfus, 
Maris  ufum  omnibus  communcm  eflfe.  Paulu^;  tameiiaffir- 
mat/i  maris  jus  propnum  ad  aliqueni  pertineac ,  ubi  poffidet 
IS  a<5lioncm  ei  competere.Ut  imperium  in  inari  occupetur,  ju« 
gentium  non  obftare  in  confeffo  e(},inquit  Grotius,  ica  Dion  Ca(^ 
fius  dixit,Mare  omnequod  Romani  eft  imperii,  &  in  indiiciis  an- 
nalibus  belli  Peloponefiaci  permittitur  Megarenribus,nauigarc  ma- 
ri,quod  ad  ipforum/ociorumqne  teiram  perrinet ,  imo  plus  con- 
cedic  Ubi  idem  Pnnceps  regionesutrinqueniaii  adjacences  obti- 
nct  quod  contigit  in  freto  Britannico  cum  Rex  Anglii  eHet  Dux 
Aquitani3;,&  Dominius  complurium  locorum  juxca  mate.  Mori- 
fotus  vero  afifirmat  Reges  Anglias  ecianifi  Gafconia; ,  &:  Aquitaniae 
Duces,&  Domini  erant,eos  tanicn  Regem  GaiJiae  in  iis  paribus  fu- 
periorem  agnovifre,undequamvis  Maris  Aqujtanici,  &  Normanici 
ufus  &  emolumencum  penes  eos  fuerit-  Jurifdidio  &  principale 
dominium  penes  Galiii  reges  manfit.  Johannes  vero  Tiiius,  lib.  fe- 
cundo  de  rebus  Gallicis,ingcnue  fatetui  Galiii  Reges  nullum  im- 
perium in  Mari  habuifTe.cum  regnum  particionibus  imminutum, 
&  Reges  in  diciones  anguftiores  tontradi  effenc.  Eo  quod  poten- 
tesvafalli,  feuda  fummacum  imperio,  (i  fidem  exceperis,obtine- 
bant.  Rex  enim  AngliaE',inquit,tenebat  Ducatus  Normanniae,  &  A- 
quitaniar.Bricanniz  fuus  Dux  erat,  &  Flandiisi  Tholofx,  Provincia 
Comites. 

Wil  Grctiamtib.i.c-io  5.5  i;.  (^ pieneinilnnit  idemd.  Merifotum  Orbit 
£Hi>u  l.i  {  J 9.  G'rotii  Mare  libftrufn  (juliel.lVelvocJ  tcntra,  Croitum  Mare 
rlaufum  tobamiiStldem. 

3.  Vtrum  adHtttueie^a  PrlmipihHi^Tjcl  territorif  T)ctni»ii  OC' 

cu part  Jk far  ? 

IMperator  Conftantinus  Auguftus,  ita  ftatuit.  Si  quando  naufra'^ 
g(0  navis  expulfa  fuerit  ad  iitcus ,  vel  li  quando  aliquam  terrain 
attigeric.  ad  Dominospertineat ,  Fifcus  mcus  fefe  non  interpc- 
nat,C^ud  enim  jus  lubet  fiftus  in  aliena  calamkatc  ut  de  re  tarn 
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lucfluofa  feftctur  compendium  ?  Jure  tamen  pofteriori ,  vel  potius 

prava  Conruetudine,obcinuic,ut  qui  territoria  man  adjacentia  pof- 

fident.bona  naufragorum  cum  fubditorum,tum  cxterorum,  ad  lit- 

tusappulfa,diripiantJta  cum  Legatus  Cafaris ,  coram  Henrico  fe- 

condo  Francorum  rege  qqcftas  cflct,  duas  naves  ad  littus  ejcdas 

ab  Jordan©  Urfino  captas  efle  ,  eafque  reftitui  poftularet,   Annas 

Momoratius  Magiftcr  Equitum,refpondit,Eaqu«  ad  littus  ejcda 

fuiflent,gentium  omnium  jure  ad  Principes  qui  Littoribus  impe- 

rarent  pertinere.  Renatus  Choppinus  refert,  in  Sicilia,  Littoribus 

Italitis,  &  in  Anglia  naufragiorum  compendia,  inter  regalia  nu- 

mcrari.  Sed  &Britonum  Duci  idem  jus  competere ,    Cum  enim 

Armorici  Principcs/copulofo  &  importuofo  iittore  ,  crcbra  nau- 

fragia  fieri  prorpicerent,edi(5lo  ftatuerunc,ne  temerc  freto  Ic  com- 

mitterc  cuiquam  liberum  ertetjUnde  Brevicula  navigaturis  (  maris 

&  littorum  peritis  prius  confultis )  a  Ducibus  dabantur,  quern 

Commeatum  fi  qui  contcmnerent,  naufragiafado  eorum,naviuni 

quod  fupererat,&  mcrces  publico  committebantur.  Qu^od  in  fub- 

ditorum  prjcjudicium,  i  Principe ,  non  fine  ratione  induci  potuit, 

nee  tamen  ad  cxterorum  bona  jus  aliquod  tribuere. 

Vid  L  I  C  JenMufragiis.Bodinumlib  i  i.cafult,nu,  171.  (^bo[>piHamJe7)o- 
mania  Ub.i  cap.ult  nu. 10. 

4.     yf »  urhs  de  novo  cenditA  cedat  Regioni  ? 

1Udaci,&  Syrii  coram  Nerone,de  urbe  Ofarea  contendebant,  Di- 
cebant  Juda?i,conditam  efTe  ab  Hcrodc,eoque  Herodem  Judspos 
deduxiire,itaqxre erte  Judaicam-Syrii  contra  in  regione  Syria  ef- 
feconditam,&  Herodem  magis  protulifTe   &accrevifle,  quam 
/  condidifTe.Cum  enim  antea  Turris  Stratonis,appellaretur  &  a  Sy- 

riis  incoleretur,Herodem  Carfaream  nominafle ,  mutarte  veterem 
appellarionem,non  vetercs  Colonosjiec  credibile,  quod  eo  animo 
ardificarat,ut  Judaiis  afcriberet,  quod  in  Catfarea  templa,  &  in  tem- 
plis  imagines  pofuiffetjqua*  apud  Judstos  non  permittuntur.  Qui- 
busrationibuscommotusCifareamadSyrios  pertinere  pronun- 
tiavit. 
Vid.MTodiumrerum'iuJitit.lib.i  tit^ixap  7, 

5.     An 
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5.     An  7)e  'Dominic  &  jj{re,ex  conjeHurts  fiatwre  liccat? 

CUm  inter  Athrnienfcs  &  Megarenfes  de  infula  Salamine  fum- 
ma  ertipt  contentio,  Critolaidc,  Amoniphoreto,  &  Cleomene, 
Lacedacmonits  rumptisarbicris,pro  Athenienfibus  SoIone,pfo  Me- 
garenfibus  HereajCaufam  diccntibus  ,  Infulam  Athcnienfmmcfre 
pronunc latum  eft.  Qnod  qui  infulam  babitabant  in  lepeliendis 
mortuis,ritum  Athenien(ium,nonMegarenrmm  liecjuerentur ,  cum 
haberent  iepulchra  ad  Orieniem  pofita,corpora  ad  Orientem  So- 
lemconverfa,infculptaque  familiarum  nomina,  quorum  adhuc 
moribus  utebantur,  Non  diffimile  fuit  de  Mona,fivc  de  Mannia  In- 
fula judicium,de  qua,uti  tradit  Giraldus  Cambrenfis ,  cum  medio 
libramine,tnterBorealc$Hiberniac^  Britannia  partes  ponedaef- 
|ec,utf  i  terrarum  appiicari  de  jure  debuerit,  ab  antiquis  non  mcdi- 
ocriter  ambigebatur.  Dcmum  in  hunc  modum  Lis  quievit,  Quippe 
cum  Hibernia  venenofa  animalia  non  ferat,compertum  eft ,  haoc 
Infulam  vermes  vcncnofos,periculi  caufa  advcdos,  admififTc ,  itaq; 
Britannis  applicandam  communis  cenfura  didticavit. 

Vid«ytroi/iK/«/xfc.».2)«re/./M.^6c.j.  Cdatdenina in  Srlunnii  ,  de  Infult 
Muittia, 

6     Ah  ex  titnlo  antiquo  nova  pojfejfio  (it  decernenda  f 

CUm  interAthenienfes,&  Mitylenaeos  de  Sigseo  oppido,quod  in 
Ilienfi  agro  erat,efset  contentio,tandera  in  Periandrum  arbi- 
trum  convencrcMitylenaei  antiquum  Dominium  repecebant, 
quia  conftabat  Achcnienfes  oppidum  Piftrato  Duce  a  Mitylenacis 
armis  eripuifse,Athen!enfes  contra  aflerebaniXibi  &  carterisGrscis 
qui  DuceAgaemnone  Menelao  de  raptu  Helenas  operam  navaiscnt 
non  minus  quam  Mitylenaris  in  agrum  Ilienfem  jus  competiifle. 
Icaque  Periandto  placuit,uc  uti  quifque  quid  obtineret,  ita  pofti- 
derct. 

Vid  MToiiumDecrettr  lib  tir,<;i4Ci  .i.tunitmibidup  i.&^  Oijftrtitionem 
Diuis  NtvtTnenfis Ad  segtm  GaUix   apud  Thuirtum  Itb:^^  anno  i  >74. 

K  2  ^« 
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jin  de  Demittio  inter  alios  Arhitri  pro /ho  jure  proHUntiare  pojfitnf 


Ricini  atqucArdeatesde  agro  juris  ambigui  populum  Ro- 
'  manum  Judicem  cep€re,Conci!io  populi  a  Magiftratibus  da- 
te magna  contentionc  acfkim  eft,jamque  cditis  teftibus ,  cum  Trt- 
bus  vocati,&  populum  inire  fuffragia  oportcret,  PubJius  Scaptius 
confurgit,&  contra  auchoritatem  Conmlum,Tribunis  faventibus, 
ita  fatur,  Annum  fe  tertium  &  odogeftmum  agerc,  &  in  eo  agro,de 
quoagitur  mihtafse.nonjuvenem.fed  vicefima  jam  ftipendia  me- 
rentetn,cum  ad  Coriolosfit  bellacum,memoriac  fua;  infixum  agrum 
de  quo  ambigitur,Conolonorum  fuiise  ,capttfqueCorioiis  ,  jure 
belli  publicum  popQliRomani  fatHtum.mirari  fc,quonam  more,Ar-- 
deates,Aricinique ,  cujus  agri  jus  nunquam   ururpaverint  ,    mco- 
lumi  re  Coriolana  cum  fe,a  populo  Romano  ,  quern  pro  Domino 
Judicem  fecerunt,intertepturos  fperent ;  Confutes  cum  Scaptium 
non  (ilentio  modojed  cum  afsenfu  audiri  ammadvercifsent ,  Deos 
hominelque  teftantes  flagicmm  ingens  fieri,  Pacres  primores  accer- 
funt,cum  his  Tribunos  circumeunc  ne  pefTtmum  facinus,  pejori  ex- 
emplo  admitcant;judiccs  in  fuam  rem  litem  vcrtendo,  cum  pr«fer- 
ttm  nequaquam  agrum  intercipiendo  tantum  acquiratur,quantum 
amitUtur,alienando  injuria  fociorum  animos.  Nam  famx,  quidem 
acfidei,damna  majora  efse  ,  quam  aeflimari  podint^H^c  &alia 
Confules  vociferantur,fed  plus  Cupiditas ,  &  anthor  Cupiditatis 
Scaptius  valuit,vocata  Tribus  judicaverunt,Agrum  populi  Roma- 
ni  cfse^nec  abnuitur  ita  fuifse.fi  ad  alios  Judices  itum  foret ,  Nunc 
baud  fane  inquit  Livius.quicquam  bona  caufa  elevatur  dedecus  ju- 
dicii,idque  non  Aricinis,atque  Ardeatibus.quam  Patribus  Roma- 
nisfafdius,atqueacerbiusvifura.  Acefbius&  fedius  quod  Philip» 
pus  Rex  Macedonia  egit;qui  cum  fratres  duo  Thracix  reges  de  ter- 
minis  ambigentes  difceptationum  fuarum  judicem  ipfum  elegifserrt 
Philippus  ad  judicium  velut  ad  bellum  inopinantibus  fratribus, 
inftru^o  excrcitu  venit,&  utrumque  regno  de  quo  contendebatuf , 
fpoliavit,Omnes,inquit  Curtius^Principes  fani  docent,Concordiam 
maximum,  ad  confervandaimperia,atque  priftcipatus  ftabilien- 
do$,adminiculum  else. 

\k^diviumlU>.i  infBe,7)ioiiyfHaii(itraJib,ii.^int,CarliumUb  i- 

Vtrum. 
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7.  ZJnur»  inter  diverfos  Princifes  frocedat  xfwcafio  .  vtl  Pra- 
fcri'ftio  ? 

CUm  Antiochus  a  Romanis  repeteret  urbes  quas  ipfe  Parer 
vivus  nunquam  ufurpafTet ,  objicicbant  Romani  pofleffid- 
nem  centum  annorum,quo  fpatio,tres  generationes  hominum 
continentur.  Vafquius  tamen  negac ,  jus  ufucapiendi  quod  Lege 
civiliintrodudumefl,  inter  diverfos  Reges,  aut  Popnios  locum 
habere.  Quod  fi  admittatur,  fequetur  magnuin  incommodum,  uc 
controverfix  dc  Regnis  &  Regnorum  finibus,nnllo  tempore  extin- 
guantur.  Itaque  Lacones  apud  Ifocratem  ,  tanquam  ccrti{Timum, 
&  apud  omnes  gentes  confefTum  ponunt.PoflelTiones  publicas,n6 
minus  quam  privatas,  multo  tempore  ita  firmari,  u't  revelli  neque- 
ant,  cum  ex  longo  tempore  dereiidio  prafumatur. 

Vii. Crotitttn lib.  i  tap  4.   §   ij<^«.  <je/itilrm  lib, i  .cap,  it. 

8.  Vtrumjui  in  Regna  Occident  is ,  ad  RomartHm  Pofitifice/»,ex  *Z)tf- 
natione  Conjiofttini  troTifiatffmJit  > 

SUntquireferunt,  cum  Conftantinus  Imperator  gravi  morbo 
Leprrs  laborarec,nec  Medicorum  opera  fanari  pofletjSacerdoies 
Ethnicos  fuafifle,  ut  cillerna  calido  infantinm  {anguine  imptc- 
ta  lavaret,in  quem  finem  cum  muki  adduAi  efTent,  &  Sacerdotes 
paratiipfos  juguiare,  Imperatorem  rem  neftindam  exhorrutfle. 
Eademque  node,  Petru!TT&  Paulam  ApoftoIos,ei  comparuifle,  & 
demintiafle,  fe  a  Cbrifto  mifTos  ut  monerent,  a  Sylveftro  Epif- 
copo  Romano  Religionem  Chriflianam,  &  facrum  baptifma  fufci- 
p^retjQuod  cum  fecifTcc  ipfum  ntnacum,&  mundatum  fenfiflejidc- 
oque  SylveftrOjejufque  fuccefTonbus  urbem  Romam,  ltaliam,om- 
niaque  in  Occidente  regna  ,  in  perpetuum  donaffe.  Ad  ciijus  re- 
lationisfidem  confirmandam  afleritur.  Hujus  donationis  caput, in 
prima  parte  Decretorum  infertum  ,  ejufque  capitis  authoritatem, 
non  folum  ab  Innocentio  8c  CanonifHs,  prarcipue  i  Cardinale  A- 
lexandrino  probatum/ed  etiam  i  Legiuts,BartoloJBaldo,Cyno,& 
aliis,  multis  in  locis  ufurpatam .  Totius  integrum  eremptum  i 
Grzco  Codice  in  Bibliotheca  Vatican!  k  Barcbolomso  Pierno 
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Latine  editum,  &  Julio  fccundo  Pontificis  dicatum  extarc.  Alii  qui 
rem  folertius  indagarunt,  obfervant  illius  temporis  fcriptores  Eo 
defiailicos,  Eufebium,  Hieronymum,  Bafilium  &  hujus  famigc- 
faci  monumenti  nullam  mentionem  facere.  Platinam,  qui  omnia 
inftrumcnta,adftatumEccleri«in  tcmporalibus  pertinentia  col- 
legit,  nihil  hu  jufinodi  rccordari,  Conftantinum  Religioncm  Chri- 
ftianam  ante  Sylveftri  Pontificatum  amplcxum  fuifsc,jta  Papa  Mel- 
chiades  refert ,  eumque  ab  Epifcopo  Nicomedienfi  in  Jordano 
baptizatum,  ut  alii  perhibent,  Ejus  filios  tam  in  Occidentali,  quam 
in  Orientali  impcrio  fucceflifse,  aliofque  Impcratores  Komam, 
Ravennam,  aliafque  Icaliac  Provincias,  tercemum  annos,  port  Con- 
ftantinum, (quod  ctiam  ex  Pontificum  rcfcriptis  liquet)  polsedif- 
fe,quod  caput  in  Dec retis,uti  teftatur  Antoninus  Archiefpifcopus 
Florentinus,  in  antiquioribus^  Dccretorum  Libris  repcrtum  non 
fit,  nee  a  Gratiano  infertum,  fed  ab  alio  qui  ut  multa  alia,  ita  6c 
hoc  quafi  jncertae  fidei  fob  notation*  Palex  defignavit.  Credibile 
Canonifl:as,&  Legiftas  Italos,ob  revercntiam  Dignitatis  Pontificiz 
favorabili  eirori,  aliquid  indulfifse.  Exemplar  grscum  Picerus  in 
vaticano  nufquam  extarc,  mulcis  compertum  efse.  Denique  Nico- 
lausdeCufa  Cardinal  is,  &Pius  Pontifex  hanc  donationcmtan- 
quam  commentum  egregium  confutarunt,  &  Laurentius  valla,Pa/. 
tritiusRomanus,  Sc  Pontificius,  Conftantinum  nee  hujpfmodi  Do- 
nationem  fccifse,  nee  facere  potuifse,  nee  Pontifices  Romanes,  jus 
aliquodexea  pcrccpifsc,  muliisargumentis,  copiofa,  &  Elcganti 
oratione  differuit. 

ViJ.  Pro  Don&ticne  C<ip.  COfiPiniimmVeJimt  (^Mtni^ts  &"  legi/lat  apui 
Cathalanum. 

Barthol.  Tvcemtm  de  Privilegto  (^onjlantini  ^outra  Vhricnm  Hut' 
tennm^  Epifi.  ad  Leomm  Decium  Hieronymum  Cathalafium,  Ni' 
colaum  de  Cttfa^LoMrenttHm  vallam  de  ^ortattone  Confiamini. 

p.  'Virum  Jm  ad  Indorum  regiones  Hifpano  foli  competat? 

CWmFraftcifcM^Draciu  anno  1580.  Orbc  circumnavigato,  in 
Angliam  redijfset,  Bcrnardinus  Mendoza  Hilpani  in  Anglia 

Lcgatuf, 
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Legatus,  In  Oceanum  Indicum  ab  Anglis  navjgari,  conque- 
ftiiseft.  Refponfum  culit  a  Regina  F.  I iico/^et  ha,  ill  Am  non'imcUer 
gere,  cur  fui,  &  Principum  aliorum  fubditi,  ablndijs  prohibean- 
lur,  quas  Htfpanici  juris  efle  perfuaderi  Hbi  non  poffit ,  ex  Ponti- 
ficis  Romani  Donatione  ,  in  quo  PrxrogatiVam  in  hujufmodi  cau- 
fis  agnovit  nuUam ,  nedum  auihoritatem ,  ut  obligaret  Prinripes 
qui  till  Obedientiam  nullam  debent ,  ut  Hifpanum  novo  illo  orbc 
quafi  infeudaret,  &  pofTeflfione  inveftiret ,  nee  alio  quopiam  jure 
quam  quod  Hifpani,  hinc  illinc  appulerint  ,  cafulas  pofuerint,  flu- 
men,  auc  promontorium  denominaverit ,  qua-  proprietatem  ac- 
quirere  non  poflunr^  ut  haec  rei  alienae  donatio,  quar  ex  jure  nihili 
eft,  &  imaginaria  hafc  proprietas  oblTare  non  debcat ,  quo  minus 
capceriPrincipes,  CommerciainilHs  regionibus  exerceant,  &  co- 
lonias  ubi  Hifpani  non  incolunt ,  jure  Gentium  nequaquam  vio- 
lato  deducant,  cum  Prxfcriptio  fine  pofTeffione  non  valeat. 

VidCamtifnumElt^.  Anno  ij8i.   GrotiumMaris Libert , cap. i }.    NolJert  dt 
NobiliKitt  cap.  z.nu.^6,  (^  ftq, 

10.  E  Regum  filiif,  uter  infucce^ffione  freferendm  fit,  qui  Ante  cidef- 
tUTft  regyiHm ,  an  cfui  pojfea-  natm  efi ' 

CUm  Ottoni  primo  Imperium  delatum  effet,  Henricus  ejus  Pra- 
ter, fuafu  Comitis  Palatini ,  Lotharingia:Dticis ,  aliorumque 
Principum,  armis  vindicabac;  QuodRegnum  fibi  in  Patris 
regno  nato,  potius  quam  Ottom  ante  regnum  adeptum  nato ,  de- 
beri  videbatur  pro  fiiio  poft  regnum  adeptum  nato,affcrtur.  Quod 
cum  inter  Artabazen,  &  Xerxem  filium  Darii  Hiftafpiis ,  de  Perfif 
Regni  fuccelTionecontenderetur,  Demaratus  Spartanus  ,  regno 
ejedus,  tunc  forte  pratfens,  dixeric ,  filium  poft  adeptum  regnum, 
alteri  antegenito  pra?ferendum  ,  atque  ob  banc  caufam  regnum 
Xerxi  adjudicatum  fuiffe.  Quod  etiam  Guicciardinus  obdnuifte 
fcnbit,  in  contenrione  de  Ducatu  Mediolanenfi,  inter  Ludovicum, 
&  Baleatium  fratres,  quorum  hie  ante  adeptum  a  Patre  Ducatum, 
illc  poft  adeptum  ,  natns  fuerat.  E  contra,  cum  poft  Darii  mor- 
tem \atc  eadem  controverfia  inter  Articam  Dario  Prionto ,  &  Cy- 
rum  eodem  rege  jam  fado  ,  natum  exorta  efTet,  &  Prafiiadis  ma- 
ter. 
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ter,  in  O/ri  gratiam,  vetcrcm  illam  Xerxis  difputationem  urgcret. 
Vetix  tamen  Arfica:  regnum  adjudicarunt ,  &  Herodes  rex  Judaeo- 
rum  Alexandre,  &Aiiftobulo ex fepoftadeptum  legnum  ,  Anti- 
patrum  ante  natum  prxtulit ,  pro  qua  parte  etiam  an  pugna  inter 
Ottonem,  &  Henricum  vidoria  ceffit;  Pro  qua  ettam  parte  fen- 
cenciam  juftiorem  concludit  Hotomannus ,  cui  aflfentit  Grotius, 
quod  confentatieum  fit  cum  aliarum  omnium  hsereditatum,  &  fuc- 
cefllonum  hoc  jus  fit,  idemquoque  in  regnorum  hxredicacibus  ob- 
fervandum  effe. 

Vid.  HttomM  q9*ft  ISu/l,  I,  Grotiumlib.  i.caf,  7.  A  37,  tS. 

II.  Ah  in  fucceffione  itd  Regntm  Nepos  ex  fi/io  priwe ,  fecMttdo  plic 
Jit  prtferendmi 

CUm  in  Germania  contcntio  cflct  exorta  inter  Patraos,  &  Ne- 
potes  dc  kgitimo  hxreditatum  jureOcto  bnperator  primus, 
ejus  clifceptandse  caufa,  Comicia  Germanica  indixir,&  cum  in 
Comittis  inter  Principes,  &  Civium  Legatos,conveniri  non  poffet, 
Duello  res  commifla  eft.m  quo  Pars  pro  Nepotibus  vicit,  ExempU 
vero  in  utramque  partem  aflferuntur.  Pro  filiis  fecundis,  quod  nar- 
rat  Procopius,  Giterico  Vandalorum  rege  mortuo ,  port  habito 
Gundabundo,  ex  Genfone  priore  filiu  Nepoce,  Honoraco  fecundo 
filio  regnum  delatum  efle.  Ei  Aimonius  /cribit ,  quod  cum  Cltv 
tarius  Rex  Francorum  deccfliffec ,  Gunetranus  fccundus  filius, 
Childeberto  Sigibcrti  fratris  fenioris  filio  pralatus fit;  ProNepo- 
tibus,quodPlutarchusfcribit,Lycurgura,  poftquam  regnafletcif- 
citer  odo  menfes,  cum  PolydeAis  fenioris  fracns  yidua  filium  pc- 
periflet,  regnum  Lacedxmoniorum  ei  celTifse ;  &  Paufanias  refert 
Cleomene  mortuo,  Senatum  Spartanum  Areonepoti  contra  Cleo- 
nymum  Patruum  r^num  adjudicafse.  Videtur,  quod  regulanter 
Nepos  ex  primo  genito  filio ,  fecundo  genito  m  fucceflione  prac- 
ferendus  fit,  mfi  vigore  Legis  fu/Bciendus  fit  defundo  genere 
proxfmus,  &  natu  maximus ,  quo  in  cafu,  filius  fecundo  genitus, 
Nepoti  ex  priore  fiho  hatu  minori  prafterendus  eft. 
Vjd.  Hoi9mtn.qu*fl  sUiifi  7.   yobantitm  it  Tttrt  rubeA.     Onliunitlib.z 
Op  7,  Sea.  }.   TnaJefutceftmregia, 

12.  Vtrnn 
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12.   Vtrutn  Nepotemex  forore  deft^nfii  ,  Patrueln  a  [uccejfone  ad 
regnum  excluder e  debeat? 

PHilippusPulrherRexGalliar,  treshabuit  filios,  Ludovicum, 
Philippum  &  Carolum  ,  &  filiam  Ifabellam  nupcam  Edvardo 
fecundo  Regi  Angliae,  exquanatus  eft  Edvaidus  tertius  ,  Angiise 
Rex.  Mortuo  Philippe  Pulduo,  fucceHltLudovicus;  Ludovjto, 
Philippus;  Philippo,  Carolus;  poft  mortem  Caroli ,  Pares  five 
Prottrcs  Gallix  Philippum  Valefium  ,  Caroli  defundti  patruelem, 
(quippe  Caroli  Valefii,  qui  frater  crat  Philippi  Pulchn  fihum)  ad 
fucceffionem  in  regno  admittcbant ,  pofthabita  Ifabella  ,  ejufque 
filio  Edvardo,  unde  ac^rbilTlma  bella  inter  Reges  Anglia:  &  Galli^E 
fequutafunt.  Pro  Philippo  Valefio  contra  Edvardum  Regem  An- 
glii  prxtendebatur,  quod  legeSalica,  &  confuetudine  in  Gallia 
antiquitus  recepta  ,  F,sminae,  a  fucceflione  in  legno  Gallia: ,  arce- 
rentur.  Ira  fciHcet  Childcrito  tertio,  rege  mortuo,duabus  rtliabus 
exclufis,  regnum  Clocario  delatuni ,  &:  Chereberto  quinto  defun- 
6to,  tribus  filiabus  pixteritis  ,  Sigibertum  fratiem  fuccefliffe.  Et 
cum  Fa:minaf  ipfe  capaccs  non  fint ,  non  pofse  jus  ad  hlios  tranf- 
mittere.  Secundo  Edvardum  Philippo  Valefio  ,  tanquam  Regi 
Galliae  Homagium  fecifse ,  &:  feLigium  illi  futurum  ,  interpofita 
.ide,  pollicitum  fuifse,  unde  ipfijm  Regem  agnovit ,  &  juri  fuo ,  fi 
quod  habuit ,  in  regno  Gallia;  renuntiavit.  E  contra  quod  Edvar- 
dus  non  fine  caufa  jus  fuum  armis  profequutus  eft.  afsertum  eft. 
Quod  cum  coram  Paribus  qtiaeftio  haberetur  ,  ipfiusPiocuratores 
admifti  non  fint,  fed  minis  coadi  funt  recedere.  Quod  decantata 
ilia  Lex  Salica,apud  omnes  Hiftoricos,^  Jureconfultos^prxcipuum 
pro  Valefio  fundamentum  Tuti  agnofcitHotomannus)  commen- 
tum  fabulofum  &  abJurdum  fuerit ,  cum  Lex  ilia  qux  praecipit, 
quod  de  terra  Salica  nulla  portio  haereditatis  in  mulierem  nanfear, 
non  ad  Francos  fed  ad  Salios  fpe<ftet,  &  ut  idem  fatetur  tantum 
abfit.quod  ad  regias  haeieditates  pcrtineat ,  ut  ne  quidem  ad  feu- 
dales  fucceftiones ,  fed  ad  allodia  tantum  ,  qu*  privati  funt  patri- 
monii referri  polTit.  Deinde  ad  confuetudinem  quod  fpedat,  non 
prifumendam  juri  communi  contrariam.  Per  Hifpaniam  ,  Lufita- 
niam,  Navarram,  Siciliam,  Neapolim  ,  Angliam,  Scotiani,  a  Prin- 

L  cipatn 
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cipatu  Jiminas  non  excludi.  In  aiiis  fere  omnibus  Dignitatibus 
Gallia,  utpotc  in  Ducatu  Normanniae,  Bntanniae,  Aquitaniat,  Bur- 
gundiac  mulieres  fucccdere.  ExemplumClotarii,  &Sigcbciti ,  qui 
poilhabitis  filiabus  fuccedebant,  non  futfiterc  ad  fundandam  con- 
fuetudinem,  iis  forcaflis  temporibus ,  quibus  regnum  non  tarn  ha:- 
reditarium,  quam  luffragiis  deferendum  habebatur.  Denique  Ho- 
magium,  ab  Edvardo,  Valefio  prccftitum,  ei  non  obfuifle,  quod  in 
minori  aetate  Edvardi  h&xm  eflet ,  &  metu  ne  Valcfius  Ducacum 
Aquicaniz  invaderet. 

yti.FnfardumtyWalfiHgbimum  Hiftor  de  tentptr.  Ed.  j.  CrafoHU  Cm- 
fuet.  Burgundi  ."Dei  fiJet  StU.^.nu  j8.  Hgiomannum  in Fttmco  Cal/tA  ea^, 
10.0"  iejucetffumt  in reguoQitlU.  cap.  t.  Arguments  proutn^ut  parte  i» 
■ArcbtvnBiHtttbtc*  Bodleian*. 

1 3 .     e^«  Nepos  exforore ,  Patrui  fiio  in  fuccejfione  ad  regnum  fit 
pr^eferendw? 

MArtinus  Rex  Aragpniaf,  &  Sicilia?  filium  habuit  unicum  Mar- 
tinum,  qui  obiit  ante  Patrem  ,  relido  filio  Fredenco  illegi- 
timo,  fororem  habuit  germanam  Helionoram  .,  &  ex  ea  Nepotem 
Fcrdinandum  Caftellac,  &  confanguineum  Jacobum  Urgcienfem, 
Johannis  fcilicet  Patrui  filium.  Martino  defundo ,  de  regno  con- 
tcndcbant,  Fredericusilleginmus,  Jacobus  Urgellenfis ,  &  Fcrdi- 
nandiis  Caflell*.  Placuit  Arbicrorum  judicio  rem  fubmittere,  Ar- 
bitri  aflumpti  funt,  tres  ex  Aragonia  ,  tresex  Valencia ,  &  cres  ex 
Catalonia.  Theologi,  jurifconfuki,  aliique  omnes  fumma:  pru- 
dential, &  probitatis  viri.  Fredericusex  filio  defundi  Nepos  ille- 
gitimus  contendebat,fe  non  omnino  illcgitimum  cfle,  qui  ex  patre 
cxlibe,  &  matre  innupta  natus  eflet ,  fc  natalibus  a  Pontifice  Ro- 
mano reftitutum,  praeterea  mcruilTe,ut  ipfius  ratio  haberetur,quod 
nuper  ampliflima  vidoria  regnum  Siciliz  Aragoniatadjecerat ,  Ja- 
cobus Comes  Urgellenfis,  fe  mafculum  ex  mafcQlo  defcendere,  fae- 
minas  regni  incapaces ,  non  plus  juris  liberis  quam    ipfe  habent 
transferre  pofle ,  Ferdinandus  Caftella:  fe  natum  ex  matre ,  qua: 
Martinum  Regcm  defundum  fratrem  ex  utroque  parente  habuit, 
qui  cum  fanguine  proximus  (it,  naturali  jure ,  &  legibus  fuccedere 
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debear.  Non  cautum  efTe  legibus  Aragoniat,  nc  fa?minje  fuccedant , 
fed  id  receptum  ,  quando  Mares  cum  fxminis  fint  eodem  gradu 
conjundi,  &zque  proximi.  Arbitri,  qui  facris  rite  peracflis.  Advo- 
cates per  triginta  dies  audieranr,  in  arcecondufi,  unde,  indeabire 
non  liceret ,  nifiRcge  declarato,  tandent  progrefli  in  publicum, 
cum  fumma  totius  populi  attentione  ,  atque  expedtacionc  Ferdi- 
nandum  Caftcllac,  Aragoniaf  Regem  pronuntiarunt. 

Vid.  Laurent JumFaffam  iib.i    Htflor  Ftr^iaandi  Rfgis.   Mttianum  Je  re- 
but hi/pan  lib.t^,(ifcafult.  Cf  Ub.xo.cap.  %. 

14.     Vtrum  flirpe  reHa  dejiciente ,  fiirpii  proximo  Prirtceps  ,  mi 
gVAdu  proximior  in  regno  fnccedtre  debeat? 

H Enrico  tertio  Galliac  Rege  interfcdo^Valefiae  familiae  propago 
mafcula  defecit,  &  in  confefTo  erat,  jus  fucccflionis  in  regno, 
ad  ftirpem  Borboniam  pertinere,  cujus  Pnnceps  &  caput  erat 
Hcnricus  Navarra»  Rex,  Regis  Antonii  defundi  ftlius,  cui  Antonio 
ctiam  frater  fuperfuit,  Carolus  Cardinalis  Borbonius.  Itaque  cum 
Proceres  quamplures  Henricum  Navarrx  Regem  pro  legitimo 
Regni  fucceflore  admifilfent.  Sacra:  Ligae ,  five  unionis  fcederati, 
Cardinalem  Borbonium  tanquam  proximiorcm,fub  nomine  CaroU 
decimi  Regem  dedaraverunt ,  pro  cujus  jure,&  titulo  patronum 
na<fti  funt  Zampinum  quendam.  Qui  Cardinalem  Borbonium  port: 
mortem  Francifci  Ducis  Andegavenfis,  qui  frater  erat  Henrici  ter- 
tii,  Antonio  Rege  Navarrat  pratmortuo,  in  prirogativa  primi  Prin- 
cipis  fanguinis  fucccdere  debcre  ,  edito  libello  aflcruit.  Quod 
Antonius  tempore  vitar  Ducis  Andegavenfis  moriens,pr«rogativam 
primi  principis  fanguinis ,  afiequutus  non  fit ,  &  proinde  jus  ad  e- 
jufmodi  prasrogativam  ad  Henricum  filium  tranfmittere  nonpo- 
tuerit,  quod  ip  ha?reditaria  fucceffione ,  Suorum  ,  Agnatorum,  & 
Cognatorum,  ctiam  in  Feudali  &  Regia,  haeres  cenfendus  fit  gradu 
proximus perfona?  defunflae, cui  fuccedendum  eft.  ideoque Cardi- 
nalem Duci  Andcgavenfi,  propinquiorem,  Henrico  defuntflo,  Re- 
gi  Navarraf  gradu  remotiori  prxferendum  efle.  Pro  Henrico  Rege 
Navarrar ,  Hotomannus  &  alii  difleruerunt ,  Zampinum  Italum, 
non  intellexiflc  cUffercntiam  inter  Haeredem  prxfumptum,  five  Ap- 
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parcntem  regni,&  primum  Principem  fanguinis.  Hatredem  regn? 
apparentem,in  eadem  ftirpe  cenferi  filium,vel  fratrem  Regis,  qua- 
ils futt  Francifcus  Dux  Andegavenfis^Primum  principem  fanguinis 
e{le,qui  in  ftirpe  vel  linea  proxima  primus  eft,qualis  fuit  Antonius 
Henrici  pater,cui  fub  eo  nomine  regni  Adminiftratio,  inceleberri- 
mo  Ordinum  regni  conventu  commifla  fuerat.  Neque  in  Hariedis, 
neque  in  primi  Principis  fanguinis.fucceflione,  gcadum  aut  artatem 
in  alia  linea,u!lam  prarrogativam  tribuerc.  Nemincm  dubitarequin 
in  prima  ftirpe,qua?  Valefiorum  fuit,hujurmodi  ratio  habenda  fu- 
eriCjUtfilius  pnmogeniti  patruum  excludcret.  Quidni  idem  jus  in- 
ter agnates  proxima  ftirpis,qua;  fuccedit  loco  prima:,obtineret.cum 
Agnati  Regis  caufam,  titulum,  &  jus  fucccflionis  accipiant,  non  L 
Rege  noviflimOjicd  a  commum  gentis  authore ,  &  Principc,quem 
Grxci  Genarchum,Latint  Progenitorem  appellant,  idque  Lege  uti 
perhibetur/omprobatum.  Qua  fancfiura  eft.  Rege  raortuo  ad  fi- 
liuni  ejus  pnmogcnitum  ,  vcl  eo  pratmortuo  ad  Nepotem  ex  co 
Regni  fuctertio  perveniat,(i fine Liberis  deccfrcrit,&  illius  ftirpis 
harresmafculusefledeficritjtum  ad  proximat  regiz  gentis  ftirpem 
codem  piimogenitura?  ordine  fervaco,regnJ  fuccclTio  transferatur. 

Wid.ThuavuaUh  97.1589,  Qamdtn.Eii^.todtm  anno  Zamphum  dt  fuccejftvne 
Pro.  rogativr  prtmi  Principis  Ftancfx  Bsfpatifujutm  ad  Zimpinum  authore  P. 
f.A  f  Fra)icofurtiannvi>;9g.  Hotomannum  de /ure  Succef.  Regit,  Lege 
quarrd.  Ckoppinum  de  Tioniiniolib.x,  cap.  i». 

14.  Vtrumfoh*nne}VtUtelmoDHce  CUvU  .,&  Juliaci  defttnBo 
"Dhch  S(txom<t^^JMarchio»;4  'Brandehurgenfis  ,  vel  Duett 
X^eobttrgenfts  jtu  fhccedendi  pot im  f writ  ? 

IOhanne  Willielmo  Duce  Crtvix,&  Juliaci  fine  l/beris  dcfundo, 
jus  ad  fuccedendum  in  utroque  Ducatu  prarcendebant  Dux 
Saxoniar^Marchio  Brandeburgcnfis,&  Dux  Neoburgenfis.Dux  Sax- 
oniar,  eo  quod  ante  centum  annos  Matrimonio  inter  Johannem 
Cliviz  Ducem,&  Mariam  filiam  unicam  Gulielmi  Ducis  Juliaci 
celcbrato,Ducatus  Clivi2,&  Juliaci  ab  Imperatore ,  cum  confenfu 
Ordmuin  utrrufqueDucatus.uniti  funt ,  quodquc  exeo  matrimo- 
nioAVilliclmo  Duce  Clivia:,&  Sybilla  cum  aliis  fiUabus  fufceptis, 
Sybilla  Johanni  Frcdenco  Duci  Saxonu  nupta  eft, ca  condiiione, 

ut 
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ut  fi  Johannes   &   Maria   fine  liberis    marculis  morerentur, 
tota  hareditas  ad.  Sybiljam  ,  &  Johannem  Fredericum  rnaritum 
ejus,eorumque  harrecles  defcenderet.Unde  cum  Johannes  'Wiliiel- 
mus(ad  quern  a  Gulielmo  Sybilia:  fratre  fucccrfio  devenerat )  fine 
hberis  deccffiffer^ec  pater  ejus  alios  liberos  prxterquam  filias  reli- 
quiflec,proinde  jus  fuccedendi  ad  fe,ex  matrimonio  Johannis  Fre- 
derici,&  Sybillae  hafredem  oriundum  devolutum  efle  concendebat. 
Dux  Brandeburgenfis  eo  jure  nitebatur,  quod  Gulielmus  Dux  Cli- 
vix  iic  Juliaci  pater  Johannis  Willielmi  defuncfti,  quatuoY  filias  ha- 
buit,fcilicetMariam,  Annam,Margaretam,&  Sybillam,&  cum  Or- 
dinibus  decrevit,ut  fi  fine  liberis  mafculis  dcceqeret ,  Maria  ,  quam 
Alberto  Brandeburgenfi  Duci  defiponfaverat,  ejufque  hxredes   in 
Ducatibus  fiicccderent^pfe  veronliam  feniorem  ,  &  Marii  &  Al- 
berti,qu«in  hoccafuhaeres  erat  manifefta,  matrimonio  fibi  con- 
junci^am  habuit.  Dus;Neoburgenfis  aflerebat,  quod  Ludovicus  pa- 
ter ejus,Annam  fecundam  fiHam  Gulielmi  Ducis  uxoremduxit.Ec 
Carolus  quintus  Imperator  privilegium  concelTit,  ut  fi  Gulielmus, 
ejufque  hiredes  fine  liberis  mafcuUs  decederent ,  Principatus  ejus 
filiabus,iifquedefundisearum  haeredibus  mafculis  deveniret ,  & 
proinde  cum  Maria  ftlia  prima,  ante  Johannem  Gulielmum  Du- 
cem  decel'fiflet,nec  harredem  mafculum  poft  fe  reliquiffet ,  jus  fuc- 
cedendi ad  Annam  matrem  fuam,&  ab  Anna  ad  ipfum  ejus  harre- 
dem  mafcutum  tranfmiflum  cfTcPrinceps  Deuxpontii  qui  Marga- 
retam  Guliclrni  tertiam,&  Marchio  Burgraviae  qui  Sibyllam  quar<- 
tam  filiamuxorem  duxerat,  his  iribus  potentioribus  pro  Integra 
hireditate  contendcntibus,donec  appareret,quid  inter  eos  decer- 
neretur,fibi  acquiefcendum  ftatuerunt.  Imperator  Matthias  quod 
Ducatus  crane  fcuda  Imperii,  Edidum  emifit,qao  Compecitores 
quofcunquead  judicmm  fuum  vocat.  Principes  vero  Brandebur- 
genfis,&  Neoburgenfis  Imperatoris  erga  Ducem  Saxonia:  propen- 
fionem  mctucntes,inter  fe  convenmut ,  ut  ab  Ordinibus  Clivix  ,  & 
Juliaci,Lis  inter  eos  difeutiatur,&  interim  regjmen  ,  &  Procuratio- 
nem rerum  omnium  Ordinibus  committunt.  Imperator  id  indig- 
natus,Leopoldum  Archiducem  Auftriz  clam  Juliacum  mittit ,  qui 
urbem  ingrelfus.pro  locum  tenenti  generali  Imperatoris  fe  gent, 
munitione;  in  urbe  parat,&  copias  militates  aliunde  accerfet.  Prm- 
ceps  Anhakinus.cum  copiis  e  Gallia,&  ab  unitis  Belgiac  provinciis 
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ad  auxilium  Prihcipum  Brandeburgenfis,  &  Neoburgenfis  veniens 
Leopoldum  in  Gcrmaniam,felubducere,&:  Prxlidjanos  urbe  cede- 
re  coegit  Imperatoris  &  Ducis  Saxoniz  parttbus  favebant  Rex  Hi- 
fpania:,Archidux  Albertus,Principes  domus  Auftriaci,Pr«lau  Elc- 
doics  6c  aliquis  Principcs  ReformaracReligionis  in  Germania.Cau- 
fani  Bradeburgenris,&  Neoburgefis  fufl:mebac,Rex  Galliac, Angli» 
ordinesBeigiXjPrinceps  PaIatinusUhcni,&alii  in  Gcrmania  Princi- 
pcs reformatar  religionis,Cum  omnia  ad  bellum  rpe(ftarcnt,Ele(3o- 
ribus  Imperii  aliifq;  interccdentibys  concordatum  efl,ut  Dux  Sax- 
oni3t,cumMarchioneBrandeburgenfi,&  Duce  Neoburgenfi  ad  jus 
pofseflionis  in  ditionibus  controverfis  admitterctur ,  quod  fpecic 
magisquam  rcvera  obtinuit.Poftea  ex  occukis  a?mulationibus ,  & 
fufpicionibus, inter  Brandcburgenfem,&  Neoburgenfem,  difeenti- 
ones  coortae  funt,&  Neoburgenfem  ut  affineni  potetem  afcifccret, 
Ducis  Bavariac  filiam  uxorem  duxifse  &  ut  Imperatoris,  &  Pontifi- 
ciorum  Germaniae  Principum  gratiam  conciliaiet  Religionem  Ro- 
manam  amplcxum  fuifse  crcdebatur.  Unde  DilUdiis  in  bellum  e- 
rumpentibus  Brandeburgenfis  ab  unitis  Ordinibus  Belgi»,  &,Neo- 
burgenfis  ab  Alberto  Arthiducc  copias  auxiliares  petit.  Hacceo 
tempore  contingebant,quo  Rex  Hifpanix  &  Albertus  inducias  du- 
odccem  annorum  cum  Ordjnibus  pepigerunt,utrinque  veto  Excr- 
citus  recinebantur.  Itaque  Marchio  Spinola  cum  militibus  Regis 
Hirpanijr,ex  altera  parte  ,  Mauritius  Princeps  Auriaci  cum  copiis 
unitarum  pi-ovinciarum  ex  altera,  Ducatus  invadentes,  oppida ,  & 
loca  praccipua  occupant,  qui  bus  pro  juribus  Principum  Brande- 
burgen(is,&  Neoburgenfis  potiti  funt/uis  vcro  rationibus  oppor- 
tuna  nadi  baud  cite  dimifTuri  videbantur,  unde  Cardinalis  Benti- 
volius  cenfuit.  Principibus  minus  potentibus  cavcnduni  efTc ,  quo 
confilio  potcntiorum  auxilia  in  ditioncs  fuas  invocent. 

Vi^^Hifioriam "Btlfi  AngU  tib  1 7  Cardinale  Sfnli\'oglio  Relation  del  moja  i" 
armepirtecofddtCUves  luUert  'Dif  cilrfum  Juptr  fucceff".  lulitctofi  (if 
AniidiiiUTjumper  Aneiyatoi I'rm cof  !<$:;. 
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Se  CT.    IV 

T>e  §ii<iJliombm  Vebiti  inter  eos  qui» 
bujcum  Tax  ejl. 

^uajFiones  de  Dehtto  inter  eos  ejuib«(cum1*ax  efifunt  velnti  dt  Frl* 
vile  gits  CorJgrejffti  &  Legationti  Civil h,  Ite  mde  (^envemiom,  & 
Fctdereciv'ilt  ,  de  f^e  O- jHramento  iju^t  ii-s  adhihentnr. 

ZJtmm  Principcsde  loco  &  }>ritcedentia  contendere  deceat. 

LA(^antius  nihil  fcrdius ,  nihil  arrogantius  ciTe  ait ,  &  nihil  a 
fapientiajtatione  remotius,  quam  de  Dignitate  contendere,  & 
pleiicjue  redargiiunc ,  quod  in  arduarum  rerum  tradationc, 
r*pius  de  fefilone  acrius ,  quam  de  rebus  iplis  contenditur.  Sed  & 
aliquandoinepcuin,&  vanumapparct  ,  iitpote  ,  refert  Warfevi- 
cius ,  cum  duorum  Principum  Italise  Legati  Pragae  fuper  ponrem 
occurriflent,  &  neuter  alteri  locum  cederer,  fere  toto  die  confti- 
terunt ,  &  fe  omnium  rifui  expofuerunt.  E  contra  aflericur  Deum 
efl*e  authorem  Ordinis ,  nee  pugnaie  cum  humiiitate  ,  gradus  feu 
ordinis  diflindionem  tucri,  &  Jurifconfulti  tradunt ,  quod  Ordt-r 
nis  &  SetTionis  prirogativam  ,  armata  manu  defendere  liceat.  Sa- 
Jutisvero,  &  utihtatis  publicse  ratio  pratcipue  habenda  eft.  Ita 
cum  in  prxlio  contra  Perfas ,  contentio  incidiffet  inter  Arcades  & 
Athenienfes,  utra  gens  priore  loco  pugnaret,  ad  Plataeas ;  laudan- 
tur  Athenienfes,  quod  in  illo  communi  periculo  patriat,  maluerint 
cedere,  cum  dicerent,  ubicunque  collocati  fuerimus ,  viros  forces 
nos  praeftabimus. 

Vid.  Sefotiumde  FTACtdentia,c,  i  Ku.j,i^9.    Ncldendt  NokHitite,cap.iS, 
MU.  t.  cr  5J. 
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Vtrum Locui potior  pro  numero  an  frofrafiantik  dtgmtatum  dehet*- 
tnr? 

DE  SelTionis  &  Praecedentia?  praerogativa  inter  Gallia?  &  Hifpa- 
n\x  Reges  farpius  concertatum  eft:.  Anno  i')56.  Hifpanus, 
cum  inauIaPontificis  obtinere  non  potuit ,  apud  Maximilianum 
fecundum,  conlanguineum  effecic,  ut  Caroli  noni  Legatis ,  in  aula 
Czfarea  Pnncipis  l.oci  prsrogativa  denegaretur,  quod  pro  tarn  m- 
figni  injuria  habitum  eft,  ut  Cafparus  Colinius  Admirallus.caufam 
fufficientem  effe,  ad  bellum  Hifpano  movendum  Regi  Galliae  ob- 
nixe  perfuaderet,  uti  rcfert  Thuanus.  Pro  Hifpano  arguitur,  quod 
Illius  imperium  ,  longius  latiufque  quam  omnium  reiiquorum 
Principum  totius  Europa?  porrigatur.  ProGallo  quod  regnum 
Gallia;,  ejus  partibus  arde,  &  circulariter  conctnuacis ,  linguaque 
&  moribus  unitis ,  Hifpano  imperio  poientia  nequaquam  cedat, 
Multitudine  titulorum  Majeftatem  non  augere;  unde  cum  Carolus 
quintuslmperator,  Litcris  adFrancifcum  primum  GallizRegem 
miftis,  proTuuIis  numcrofam  Provinciarum  ,  &  Dominiorum  re- 
titarionem  adhibuifiet,  Rex  Gallia?  inrcfponfo,  refcripfit.  Fran- 
cifcus  Dei  gratia  Gallic  Rex,  &  Dominus  Goneftx  ,  quae  pagus  eft 
totius  regni  prope  minimus,  innuens ,  fe  unicum  Regnum  Gallix 
omnibus  Imperii  Provinciis  xquale  xftimafle. 

Vid.  BtfoU  de  precedent  t.6  nu  6.  Bodinum,lib  i  .cap.  ^  nu  i4f  Aft». 
lindumdeCMonarclfiaFranc ■  NoUen  de  NobiUtate,  c.  ^.  nu,  74.  (s"  179 
VifqviuminprtJAtioneiUufiriumConiTovtrpArum. 

Qy4n  LocHi  potior  ei  cjui  ampliorem ,  an  ei  qui  Anticjuiorem  dignita- 
tem obtinet  fit  concedendtts? 

IN  Conventu  Bononise  ,  Anno  1 600.  inter  Legatos  Regina?  An- 
gliae,  &  Regis  Hifpania?  oborta  eft  quacftio  de  potiori  loco  m  fe- 
dendo,  &  incedendo.  Pro  Hifpano  pretendebatur,  ut  folet,  lon- 
ge  lateq;  diffufa  amplitude,  cui  refponfum  ob  pluralitatem  digni- 
tatum,  aliquem  non  efle  praeferendum,  H  nulla  per  fefit  fufliciens 
ad  prarcedendum,  Caftellx  regnum,  cujustituium  Hifpanus  carte- 

ris 
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risantcponit,pra»  Angli*  regno  eflenupcrum,  Coitiites  enim,  non 
Rcges  habuiffe  ante  annum  falutis  1017.  Tettio  in  libro  Cercmo- 
niarurn  Curiae  Romanat,qux,ut  habent  Canones,  veluti  Domina, 
Mater,&  Magiftra  dat  normam  aliis ,  inter  Rcges  primum  locum 
flaiui  Regi  Galliar,fecundum  Regi  Anglia? ,  tcrtium  Regi  Caftella?. 
Quarto  in  Conciliis  Conftantienfi  ,Senenfi  ,  Bafilienfi  Regem  An- 
glia*  fecundum  locum  tenuifle.  Qjuintojulium  fecundum  Pontifi 
ccra  Romanum  pro  Henrico  feptimo  Regc  AngIiaB,contra  Ferdi- 
nandum  Caftella:  pronuntiafle. 

Wid,C*mJtnumanno  1600  Robert.  Wingfitld  dt  Prelititne  regni  Bnttn.in 
ConcUio  t onfiant.  Pitm Mtnhieu  Hipjib.'y.narrxt, i .%.ix.Meteranum  Hifi, 
^elgMb.ii, 

'Utrfim  Legato  Trincifis  fnferlorii  ahfentus,  Princefs  inferior  pra- 
fens  praferendm  fit  ? 

GEneraliter  moribus  receptum  efl:,ut  omnino  idem  Honor  ex- 
hibeatur  Legatis,qui  iis  a  quibus  miffi  funt/i  prarfentes  efTent, 
deferretur.  Idque  conftanter  affirmat  Pafchalius.  Quod  Le- 
gati  fnnt  Principum  eorum  qui  mi(erunt,aiterx  ,  five  geminae  per- 
fona?,Excipit  duntaxit  Principem,ad  quern  iiiifTa  eft  Lcgatio  quern 
in  ditione  fua  eminentiori  loco  cfle  a;quum  eft.Refert  tamen  Con- 
radus  Brunus  in  Germania  Eiedores  prasfences  abfencium  Legatis 
prarferri  idquefe  inter  Principes  animadvertifle  teftatur,Pro  quo 
facit  textus  in  Aurca  bulla  tit. 25.  Cui  etiam  congruit  quod  narrat 
Colerus  inComitiisNorimburgenfibus  anno  1542-  Quod  Caroli 
quinti  Legati,Ferdinando  germano  poflponcbantur,  Et  Sleidanus 
quod  Dux  Clivienfis  prifens,  noluerit  Eleftoris  Saxoniaj  abfentis 
Legatis  cedere.Ratio  habetur,Quod  in  Principe  prjefenti  eft  revera 
Majeftas,in  Legato  tantum  Dignitas  aliena  &  fida.  Vel  forte  mos 
in  Germania  ex  Conftitutione  Aurea:  bulk ,  a  moribus  aliarum 
gentium  diverfus  invaluit. 

y id,Fa/<hitJe  ifgat.ap,  j  iyBrnum  it  Legat. Be/hi dum  caf.^.nu.^* 

M  Vthum 


po       Pars.  a.         DehdiciointerGentes,       Sc<a.4, 

Vtrumfuperiori  EleSio,nondHm  confirmat»^  Rex  inferior  cedere 
dfbeat  ? 

CUni  Caroli  quinti,Re^s  Romanoram  Eledi ,  &:  Gallia  regis 
Lcgati  anno  15  21.  Caleti  conveniflcnt.  Antonius  de  Prato 
Jurifconfuitus  celebri$,&  Gallix  Canceilarius ,  Mercunno  Caroli 
quinti  Cancellario  ideo  pra^ccdcntix  quaeftionem  movit,  quid  C»- 
rolus  undionem  a  Pontifice  nondum  accepiffet^  affirmansigitur 
eum  Gallo^ut  Regi  undo,cedere  oporterc  Contra  a(rerebatur,Im-' 
peratorc  ab  Eleftoribus  renuntiatum,omnia  pofle,  qua  poteft  port 
coronationem  Poniificiam  ,&  pro  pbceftate  Dignitatem  ei  deberi. 

\.d  Befolel.deFr*ceden.cap,i.nuA-   Arvmtumde  lure  pub  Jijftrt  1  atfinem. 

An  in  Colloquiii  (^  Uteris  Seremiffimi  titnltu  ii*  adhihndm  /ityqui 
Reges  nonjunt  ? 

CUm  in  Tradatu  Bononi2,in  Mandatis  Reginat  Angliac ,  Archi- 
duci  Alberto  fl!u(lriflim.i,nonSereniffimi  titulus  deferretur, 
Legati  Regis  Hifpaniac  tradlatum  pcrtinacitcr  averfati  funt,  ni- 
fi  in  Autographo  ReginXjUbicunque  Archiducis  mentio  fieret,Se- 
rcnifliffii  tituius  apponeretur.  Afleritur  Screniflimi  titulum  Impe- 
ratoriA  Regibus  foiis,qui  Majeftatem  habent,convenire.  Quod 
Duces  fint  tantum  ijpedabilcs/aitctn  Illuftres.  Contra  ,  Quod  Du- 
cibus  Majeftas  competatjid  eft  ftacus  major,vel  major  potcilas; 
Item  quod  in  eos  crimen  MajeJftatisadmittatur,qu6dmulti  Duces 
fuperiotem  non  agnofcant. 

Vid.C«0)(fr».dR>K>  i6ao,lv(bvK,Rud«lphinum  ie  Dsgrtitaic  7)uiurn  ItalU. 
An  qui  impertHmfummum  nm  hahent^Legatos  mtterepofunt  ? 

ELizabetha  Angiiae  Regina  Chriflophorum  Aflbnvilium,a  Du- 
ceAlbanoLegatum  adfemiffum,qu6dnuilas  a  Rege  Hifpa- 
ni2  literas  attuliflet,  non  admifit ;  &  cum  Nobilcs^  Genucnfes 
Stephanum  Marium,& Bartholomxum  Comcllinum  ad  Philippum 
Hifpaniaf  regem  mififfent,  Talicarnancs  contrans  fac^onis  in  re- 
pub 
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pub.  Genuenfi,intercefl[it,  dicens  Homines  private»  Oratoresmit- 
terc  non  porte.  Conftat  tamen  Appium  .Claudium  Pnetorem ,  ad 
Hicronymum  filium  Hieronis,  Scipionem  adSyphacem  ,Lucullum 
adTigranem,Cacfarcm  ad  ArJovcilum  Legatos  mififfc.  Pafchalius 
ad  magnkuduiem  Romani  imperii  refert ,  quod  qui  magnis  pro- 
virtciis  prsficicbantur,fe  Regibus  xquales  fercbant :  dcinde,quo4 
hu jufmodi  legationes, dc  communibus  negotiis,inter  provincias 
conterminas  ncceflariac,cum  aliquando  fumma:  potcftatis  confu- 
Icndi  non  eft  otium,admittuntur,  ncc  tamen  inter  juftas  Legatio- 
nes cenfcndas  putat.Eodem  modo  Princjpibus  Germanise  &  Libe- 
ris  CivitatibuSjde  rebus  ad  ipfos  pertinentibus  jus,Legatos  mitten- 
di  afferunt. 

Wid.Be/ctdum  ie  Legatis eap.^.ttfcbalittnt  tap  1 4. 

VtruM  Relifiofi  &  Clerici  ad  Legaticnes  civilet  obeHndoi  /int 
adhibendp  f 

BOccalinus  in  Satyra  Pernaffca  refert  Zcnonem  quendam,  Se- 
(fbe  ac  gravitatis  Stoicse  ^  ApolHnem  accefliflCjhonoris  &  fa- 
lutandi  caufa,priufquam,'utifatuseft  ,  in  longinquam  perc- 
grinationcm  ad  obeundam  de  magnis  rebus  Legationem  a 
Gnidi  Principe  defignatus  proficifccretur;  quod  ut  Apollo  audivit, 
Gnidi  Principem,tunc  praefentem  reprchendit,quod  more  quorun- 
dam,utfumptibus  parceret,hominem  nullius  fplendoris  in  Legati- 
onem mitteret-.Zenonem  vero  non  fine  indignatione  objurgavit, 
quod  ipfe  aliique  ejufdem  Ordinis,contra  profefllonem  qua  au Il- 
ea negotia  maxime  fe  avcrfari  videri  capiunc.Legationes  ambircnt, 
in  quibusad  gratiam  Principummulta  contra  honeftatem  facerc 
non  verebantur,ut  Taciti  cenfuram  meriti  jufte  videantur,c|ui  earn 
feftam  turbidos  &  negotiorum  appetentes  faccre  dixit.  Sub  Stoi- 
torum  Rciigiofos  Sc  clericos  intcllexifse  non  dubitatur,  cui  fuffra- 
gatur  quod  traditCominacus.In  Hifpania  jam  oiim  ufitatu  fuifse,6- 
nia  per  Rciigiofos  feu  Monachos  cum  exreris  agere,  vel  quod  opt»-> 
mc  fimulare  fciant,vel  ut  fumptuum  compendium  fiat.  Et  non  fo- 
Uim  CsnoncsEcciefiaftici  Ne  Monachi  vel  Clerici  temporalibus  ne- 
gotiis  fc  imrnifceaflt  fevcre  prjtcipiunt^itd  &  Apoftol^s  monct ,  ut 

M  2  Nemo 
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Nemo  Deo  miUtansnegotiisfxculaTibus  fe  implicer.  Campanella 
vero  Pohticus  ingeniofus  perfonas  Ecciefiafticas  omnibus  negotiis 
adhibendas  fuadet,  quod  magis  prudcntes,  cautiq;  func,  &ob  ccc- 
libatum  affcdibus  privatis  minus  indulgent.  Et  Petrus  Matthacus 
fummis  laudibus  effert  Religiofos  &  Monachos  ob  officia  magnis 
pnncipibus  animis  &  armis  inter  fe  diffideritibus  faelici  cumfuc- 
ceffu  praftita ,  &memdrat  quodSandus  Bernardus  Moguntiam 
ivit,  ut  Lotharium  Caefarem  c^m  Conrado  Imperatore  condliarer, 
&  Conradus  Sineta  Auguftinianus  pacem  inter  Venetos  &  Fran- 
cos tra6tavic.  Pontifex  Roraanus  inter  Henricum  quartum  Galliae, 
&  Philippum  lecundum  Hifpanix  regem,  medium  fe  interponens, 
miniflerio  Bonaventura: ,  Calatagirones  FrancifcanorumGenera- 
lis,  quiadutrumq;  regem  fandas  &  falucares  exhortationes  pacis 
referrec  ufus  eft.  Sed  &  Pater  Johannes  Ney ,  Belgicas  induciast 
procuravu ,  &  Hiacynthus  Capucinus  in  maximis  orbis  Chriflianl 
negofiis  non  ica  pridem  Legacipunus  obiic.  - 

Vid.  Boecilr  T^gml.ctnturii  i.\.  Conr'BruHumJih.9^ci(>,i  Comintum  I  9, 
*.  16,  pltTttMatihtum    Htpoire  ieli^atr.   £erolil.  cap.  ^  nu,^. 

An  f(tminis  legationes  mandari  pojpnt  ? 

CUm  Sabini  Romanis,  quod  virgincs  qux  ad  fpecflandum  ludos 
Equeftres  vemfTcnt,  vi  rapuerant,  bellum  ferociter  inferrenr, 
a  Senatu  dccrecum,ut  quotquot  e  mulieribus  Sabinis  libcri  eflcnc, 
has  relidjs  libcris,  ad  popu  lares  icgationefungcrentur ,  quam  cum 
fufcepifTent  Pax  eft  fada^fequutaq;  res  mira,  inqmt  Floras ,  ut  rcr 
lidis  fcdjbus  fuis  in  novam  urbcni  Hoftes  dcmigrarent,  &  cum  ge- 
neris fuis  avitasopes  pro  dote  fociarcnt.  Kirchnerus  vero  negat 
mulicres  Sabinas  legatione  funiftas,  quia  Leges  Romani  prohibcnc 
mulieresofficiisvirihbus  fungi.  Et  Edidtum  Prattoris  exprefTeve- 
lat  feminas  pro  alus  poftulare,quod  erat  contra  verecundiam  fexui 
congruentem,  cui  Edido  caufam  dedit  Caia  Afrania  ,  Licinii  Buc- 
cioms  fenatoris  Uxor,  quae  non  quod  Advocatis  deftituta  erat,  ic<i 
quod  impudentia  abundabat,  inufitatis  foro  latraiibus,  alTidue'  tri- 
bunalia  exerccbat,  adeo  ut  improbis  fafminarnm  monbus  Afraniat 
ftomenpro  crimine  objicerccur.  Ec  Martianus  Jureconfultus  tra- 

dit 
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die  COS  qui  poftulandi  jus  non  habenc  Legatione  fungi  non  pofTe. 
Pafchalius  vero  conrra  Kirchneri  fententiajn  acnter  contendit ,  & 
feminas  honeftas  caufascum  laudc  egiffe  oftendit,  utpote  cum 
Ordo  matronaruni  gravi  tributo  a  Tnurnviris  cffct  oi\cratu$ ,  nee 
quiiquam  virorum  patrocinium  iis  accommodare  auderer ,  Hor- 
tenfia  L.  Hortenfii  fi!ia  ,  caufam  faeminarum  apud  triumviros  & 
conftanter,  &  faeliciter  egit,  Repraefencata  enirn  patns  facundia 
impetravit,.  ut  major  pats  imperaca?  pecuniae  lis  rcmitteretur.  Sed 
&  quandoq-  fafminae  Legationibus  obeundis  maxime  idoneae  habi- 
txfunt^  clam  Romzin  Scnacudcliberatum  eflcc ,  anVeturia& 
Volumniacumaliismatronis  adConolanum  &  Volfcos  a  quibus 
urbi  periculum  impendebat  cum  Lcgationc  mitterentur,  &:  de  ea  re 
ufq;  ad  vefperam  mulca  verba  fada  eflent ;  non  dubitabatur ,  in- 
quit  Dionyfius  Halicarnaifenfis,  an  hoc  officium  fxmmis  conveni- 
rct,  fed  aJii  verebantur ,  ne  fi  hoftes ,  negledo  jure  gentium ,  tot 
matronascum  liberisretinerencurbeabfq;  belli  pcriculo  potxren- 
tur,  vicittameneorum  fententiaqua  matn&uxori  aliifq;  matro- 
nisurbeexire&Legationem  obire  concefTum  eft;  cumq;  Valeria 
Vcturiae  matri  Coriolani  uc  Lcgarioncm  fufciperet  fuaderct ;  fi,  m- 
quit,  filiuixi  m  urbem  reduxeris ,   ipfa  immortalem  gloriam  confe- 
quere,  ob  ereptam  tanto  pericuio  patriam,  ik  nobis  apud  viros  ma- 
jor ent  honos,  bello  a  nobis  fummoto  ,  quod  ipfi  repellere  nequi- 
verunt,acccnfebimur  progenies  illarum  quae  fubRomuio  bellum 
Sabinum  Legarione  fua  fubmoverunt,  Conciliatifqj  Ducibus  ac 
populis  urbem  hanc  ex  par va  magnam  fecerunt. 

Vid    Enimmtit,deLegf)ticrAbiai(ip,i\-     Caiefum  Mix.  lib  8.f.  j,  pap. 
cbalium,ca[y.  lo. 

An  Legatio  ex  canja  privata  decernenda  fit  ? 

PHrynon  Athcnienfis  cum  rediret  a  certamine  Olympico  cap- 
tus  eft  a  quibufdam  Philippi  Comitibus,  &  omni  pecuma  fpo- 
liatus,  Athenas  reverfus  Athenienfes  rogac ,  utfibi  Legationem  ad 
Philippum  decernant ,  ea  intentione  ut  ea  quat  amiferat  recupera- 
ret,quod  populus  ipfi  conceiTine  dicitur.Lege  duodecim  tabularum 
hujyfmodi  Legatio  prohibita  fuit  liifce  verbis  Rei  fuxergo,  ncquis 

M  3  Legatus 
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Lcgatus  eflo,  &  Cicero  in  tales  Legatos  acerbe  invehitur,afrercns, 

nihil  effe  turpius  quam  quenquam  Lcgari  nifi  rcipub.  caufa.  Cum 

Romat  conceffa  eft  libera  dicebatur,  quod  nullo  tempore  vel  loco 

circumfcripta  ,  nee  rationibus  reddcndis  obnoxia  efTet.  Scipioni 

Nafcii  hujufmodi  Legationem  decretam  Plutarchus  commemorat 

quo  tutius  honortficcntiufq;  in  Afia  eflct  quo  proficifcebacur  ,  ple- 

bis  ob  necem  Gracchi  infenfac  furorem,  fi  Romae  fubftitifTet,  refor- 

niidans.  Quinetiam  Cicero  quo  magis  a  cutis  quibufqiie  vacuus 

commentationibus  opcram  dare  poflet ,  hujufmodi  Legationem, 

five  certationem  liberam  &  otiofam  fibi  exoptavit ,  &  Mamutius 

docet  Senatoribus  aliquando  neceflario  aliquant  hujufmodi  re- 

miflionem  impetrandam  fuifre,quoniam  aliter  Roma  abeffe  non 

concedebatur. 

Vid.  OentUtm  JeLeiaiion,lib.t.{a^,9.  Fu/ibttUun.tap.ii,  'Be/ctdum.  de 
Legat»  tap.x.  nu.  }. 

tyf»  Legates  permittendHm  uxores  fecnm  di4cere? 

ZEmofthenes  Charmoleus  Ma(filienfis,cum  Legationes  pro 
patria  obiret,Lydimacham  uxorem,licet  maia  forma  faemi- 
nam/ecum  circumduxit ;   &  Ifdigunnas  ab  Chofroe  Per- 
farum  Rege  ad  Juftinianum  Legatus ,  in  earn  Legationem 
&  uxorem,  &  filiam  aflumpfit.  Aliis  tamen,  &  incommodum  ,  & 
periculofum  videtur,  Legatis  uxorum  confortium:  &  iifdem  argu- 
mcntis  nituntur  quibus  ufuseft  SeverusCincinnacum  inSenacu 
cenfuit ,  ne  quern  Magiftratum  ,  cui  provincia  obveniflet ,  uxor 
comitaretur.  Haud,  fcilicet,  fruftra  pUcitum  olim  ,  ne  facminx  in 
focios,  aut  gentes  exteras  traherentur ,  inefle  mulierum  comitatui 
quae  pacem  luxu  ,  bellum  formidine  morentur ,  &  Romanum  ag- 
jnen  ad  fimilitudinem  barbari  inceffus  convcrtant,  non  imbecillem 
tantum,  &  imparcm  laboribus  fexum.  fed  fi  licentia  adHt,  farvum, 
ambitiofum  ,  poteftatis  avidum.  His  fiatim  adhafrefcere  deterri- 
mumquemqueProvincialium,ab  hisncgotia  fufcipi,  tranfigi:  A- 
hi  vero  cum  Valerio  Meflalino,qui  Cinoac  tefponditjCenfent,  Mul- 
ta  duritie  vecerum  melius  &  lartius  mutata  ,  pauca  faeminarum  ne- 
ceflitatibus  concedi,  qux  ne  conjugum  quidem  penates ,  adeo  fo- 
cios 
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cios  non  onerent,  catcra  promifcua  cum  marito ,  nee  uUum  in  eo 
pacis  impedimeotum  ,  &  rcvertehtibus  port  laborem  qiiod  hone- 
ftius  quamiuorium  levamentum?  At  quafdam  in  ambi'tionem, 
aut  avariiiam  prolapfas.  Quid  ipfo rum  Magiftratuum,  nonneple- 
rofq;  variis  Jibidinibus  obnoxios?  Non  tamen  ideo  neminem  in  - 
provinciam  mitti ,  corrupcos  fxpe  pravitatibus  uxoruni  maritos, 
num  ergo  omncs  cxlibes  integros  ,  fruftra  noftram  ignaviam  alia 
ad  vocabula  transferri,  nam  viri  in  eo  culpam  ,  fi  fomina  modum 
excedat.  Porroobuniusaut  akerius  imbecillum  animum,  male 
cripi  maritis  confortia  lerum  fecundarum  adverfarumque  ,  fimul 
fexum  natura  invalidum  deferi,  &  exponi  fuo  luxui,  cupidinibus  a- 
lienis  ,  vix  prarfenti  cuftodia  manere  ilkfa  conjugia ,  quid  fore  fi 
per  plures  annos  in  modum  dillidii  obliterentjJr.  Sic  obviam  irenc 
lis  quar  alibi  peccarcntur,  ut  flagitiorumurbismeminiffent,  &c. 
EtLegatis,itautMagiftracibus,uxores  fuo  periculo  fecum  ducere 
j>rudentes  ftatuunt,  de  quo  Ulpianus  Proconfulem  ait  melius  effe 
in  Provinciam  proficifci  (ine  uxore,  fed  8c  cum  uxore  poflc,  dum- 
modo  fciat  SenatumCotta&  Mefsalla,Confulibus  cenfuifse  fu- 
turum,ut  fiquid  uxores  eorum  qui  ad  officia  proficifcuntur ,  deli- 
querint,  ab  ipfis  ratio  &  vindida  exigatur. 

y,d.  Taciturn  jinnalium, lib.  i,  Fafcbilium  cap.^i.  SefolJumdeLegat.c.t^. 
nu.il.  2)  deOfftitFroconfulit  I. 

z/f»  per  partem  Legatorum  Legatio  peragi  pojpr? 

SErgius  a  Juftiniano  ad  Chofroem  LegatuJ,cum  Conftamianus 
alter  Legatus  agritudine  detinerecur,  in  Peiiiam  penctrare  no- 
luit ;  cum  vero  Callitratem  Rliodiorum  legatum,  morbus  ab- 
ftulifset,  Diaeus,  alter  Legatus  Romam  perrexit.  EtemultisLe- 
gatis  Indicis  ad  Auguftum,  uti  refert  Strabo ,  tres  tantum  Romam 
pervenerunt,  &  Legationem  peregerunt,  cum  alios  viae  longitude, 
&  alia  incommoda  abfumpfifsent.  Pafchalius  tradit  luce  clarius 
cfse,Legatos  non  impeditos  aliorum  vice  fungi  poise ,  ita  eciam  de 
Legatis  Provincialibus  in  jute  cautum,ut  poflit  quis  nccellitate  co- 
gente,  &  per  a lium  Legationem  mittere.  Sic  legati  Romani  qui 
ad  jugurtliam  Adherbalem  obfidcntem  mifli  erant,  fimul  atque 

llticam 
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Uticam  appulfiefscnt,  nuntium  cum  literisad  eum  mittunt,quibus 
fignificant ,  fe  ad  eum  a  Senatu  mifsos ,  &  uc  quam  ocyffimc  ad 
provinciam  accedat,jubenc. 

y  id.  Fafchtillum  (tp,  j  i  • 

j^n  LegatHtn  alicjHando  mn  udmittere  liceat  ? 

DEnuntiatum  vEtolis  a  Romaniseft  habitos  eos  iri  pro  hofti- 
busfiLegad  venirent,&  Lcgatis  Pcrfci  di(ftum  non  ventures 
tutOjCoriolanus  interminatus  eft  pro  Exploratoribus  fe  dudurum 
cos  qui  adfuerint.  Licitum  quidem  Gentilis  affirmat  Principi  vel 
populo  prohibere,ne  Legationcs  ad  fe  veniant ,  quia  aliccr  homo 
aiiemis  in  alieno  folo  invicoDommo  fifteretur,videre  tamen  opor- 
tet  ut  aliqua  ex  caufa  fiat  hate  prohibitio,  Grotius  ait  Non  omncs 
Legates  admitti  praecipit  jus  gentium,  fed  vctat  fine  caufa  rcjici.  Et 
caufa  non  admittendi  jufta  habetur.  i*»  Si  Legatus  milfus  Ht  ab  ia- 
digno,undeTotil2femperpcrfidiLcgationcm  rejecit  Juftinianus 
Sc  Cynethcnfium  ut  gentis  fcelerata:  Legates  undique  pulfos  nax- 
rat  Polybius.  2?  Si  indignus  fit  qui  miitiiur,unde  Lyfimachus  The- 
odorum  qui*.^©-  vocabatur,a  Ptolomaeo  miffum,  audire  noluit, 
3"  Cum  mittendi  caufa  fit  fiifpeda  unde  Romani  Perfco  denuntia- 
runt,ne  Romam  mittcrct,fed  id  Licinium. 

\ii,C<nttlem  lib.z  caps  GroiiumUb.t.cfp,iS.%  3  pafshaiiumcap  16.  O'  t^i» 
Bcfoldum  de  Legtt  ctp.^. 

AnLegatHipraHtiliratefubltca  prater  mtrndatHm  aliejuid  agere 
foffit? 

A Thenienfirs  Legates  fuos  miflbs  in  Arcadiam  ,  quanquam  re 
benegefta  domumreverfoscapite  puniverunt  ,eo  quod  alio 
quam  ipfis  mandatum  fuerat  itinere  iverant:  &  cum  Attilius 
Conful  ab  Senatu  miflus  in  Grscciam  ut  Athenicnfes  &  vttoles 
contra  Philippumtueretur,pra;ter  quod  Senatus  mandaverat  Har- 
ftiaeam,&  Ancicyram  expugnavit,  &  cvertit ,  ea  re  Romam  nunti- 
ata,Senatuscenfuit,ut  quamprimum  Attilio.  Flaminius  fucceflbr 
mitterccur,  Quandoque  tamcn  wpcdit  reipub.  Lcgatum  elfc  vcr- 

(ktili 
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fatili  ingenio,ad  eimdem  finem  modos  alios  quam  prarfcripti  funt 
adhibere.  Itacum  Civitas  Lampiacenorum  ,  ad  piacandum  Alex- 
andiuni  omnia  dira  minitantem , A naxtmenem,  Philippe  patri  ip/iq; 
probe  notum  ininfTetj&Rex  cognito  cui  rci  veniflet,Grffcoru  Decs 
teftes  invocafTet.lc  omnia  fadurum  contraria  iis  quz  is  poftularet. 
Anaximenes  id  compertum  hahens ,  cum  in  Regis  confpe(5tura  ve- 
nic,Pcr  DeosamiCitiamque.Rex.inquic,  Ego  ce  rogo,  ut  Conjuges 
&  liberos  Lampfacenorum  in  lervitucem  rcdigas ,  urbem  excindas, 
&netemplisquideni  Deorum  immortaliufn  abftineas:  Ejufque 
tantum  valuerunt  preccs,ut  Alexander  civitaci  ignovent .  Valerius 
Maximus  memorat  Legates  qui  a  Senatu  Tarentum,ad  res  repecen- 
(las,mifTi  erant^cum  injurias  jbi  perquam  gi'aves  accepirrent,unus 
etiam  urina  rerperfiis  eflet,in  theacrum  introdudos ,  Legationem 
verbis  quibus  acccperant  peregifle,  de  iis  qui  pafli  erant  queftos 
non  erte.ne  quid  ulna  mandatum  loqaerenLur.Carthaginienfis  ve- 
ro  Legati  circa  mandata  ranra  religso  non  eraf;  qui  Romae  in  Sena- 
tu  manifeftum  fecit/ibi  poftquam  eo  venerat  decies  togam  furto 
fublatam  fuiffe. 
Wtd.pafciialitMicap  56.57. 5 8  Befold  «dp  7 > "««J» 

jin  Priweps  ex  eo  teneatur,  c^nod  Legatw  agit  frtter  nuiniatitm 
arcanum  ? 

FErdinandus  ct  Ifabella  Reges  Hifpanix  pacem  ab  Archiduce 
Auftriz  eorum  genero,qui  mandatum  fatis  amplum  habuit,  ra- 
turn  habere  abnueruni;,qudd  contia  n^andata  arcana  pepigiflet, 
MaiCjinquit  Gentilis,&  contra  ilia  qua?  decent  Principem  ,cujus 
unus  calanius,una  lingua  eflc  debetjHorum  autem  duo  calami;duat 
Iingua;;&  quod  inrolerabilius ..  alter  calamus ,  altera  lingua  hofti 
ignota.  Qui  ratio  fijecipi3tur,nunum  certum  fcedus  inin  potefl. 
Grotius  ita  ftatuit.  In  generali  praepofitione  accidere  poteft  ut  nos 
obliget  qui  praepofitus  eft  agendo  contra  voluntatem  noftram  fibi 
folifignificatam.  Quia  hie  diftihdi  funt  a<?lus  volendi ,  unus  quo 
nos  obligamus  ratum  habituros  quicquid  ille  in  tali  negotiorum 
genere  fecerit;alter  quo  lilum  nobis  obligamus,  ut  non  agat  nifi  ex 
prarfcripto/ibi  non  aliis  cognito. Quod  notandum,inquit,eft  ad  ea 
quat  Legati  promittunt  pro  Regtbus^ex  vi  inilrumcnti  Procuratoni 
excedendo  arcana  mandata. 

yiigmc$tirditniinlib6  geniUtmlib  i^pi^   CrottHmliht  f^p  » 1  •/.»». 

2^  ^« 
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Ah  LegatM  admit tendns  fit  ad  frocuranJiHrN  caft/k*  jnhdnorut» 
Regufui !' 

NAves  aliquando  onuft»  mercibus  Sc  bonis  quar  fueruni  fubdi- 
torum  Regis  Hifpaniaf  in  portus  Angliae  appulerunt  ;  dc  lis 
cum  nomine  fubditorum  in  Curia  Admiralitatis  lis  intenuta  efset , 
Legatus  Regis  pro  fubditis  incervenire  voluit .  Dubicabacur,an  ad 
agendum  adraiKt  deberet ,  quod  hue  ad  publica  Regis  negotia 
tranfigenduni  deftinatus  cfset;&  quod  eum  qui  pro  aliis  agit  man- 
datum  eorum  habere  dcbeat :  quibus  refponruiTi  eft, Res  fubdito- 
rum ad  principem  pertineie,cum  ejus  incerfit ,  ne  damnis  affician- 
rur,quoLocup!e£ioresexifl:ant,  &onera  publica  melius  fuftmere 
ponint;quodabrque  mandato  quilibec  poflit  abfcnt«*s  defcndere, 
&  contra  fpoliatores  agcre ,  quodquc  Hifpanoruiii  caufat  fucrint 
caufar  ^lii 

Vid.Gcntilem  Aiyocttt.Hi(^Anu  Itb.  \  tap,  i  i ,   (Vt^mbtdum  In  Cti.  lib  ?  tit . 
t6  nut  t^ 

a/^«  Legato  meHdaciij  uti  Herat  * 

HEnricus  Wottonius  pro  Jacobo  Regc  Angliae  ad  Venetos  Le- 
gatus mifeus,in  itinere  per  Germaniam  trannens,rogatus  Sym- 
bolum  in  tabulis  \\n  cujufdam  nobilis  infcribcre  ,  ita  fcripfir. 
Legatus  eft  vir  bonus  peregrc  mifsus  ad  mentiendum  Reipub:  cau- 
iajquod  Schoppius  in  caiumniam  Regis  contoiquens/cripfit,  fe  te- 
lum  in  famam  & exiftimationem  regis  minime  contemnendum  re- 
perifse.quod  ejus  Orator  apud  Venetosje  propterea  ut  Regis  cau- 
la  meniiatur  pcregre  mifsum  efsc  adeo  non  diflimuler,  ut  id  ultro 
palTim  pdiiet.  Ad  hoc  opprobrium    dilucndum    Wottonus  ad 
Marcum  Velferum  Augufti  Vmdelicorum  Duumvirum  ita  fcf  ip- 
fit^Defimtionem  adeo  tortaHis  Carholicam  ut  cciam  Legatos  a  La- 
tere compicdi  poflit;re  veroinirari  quod  Schioppius  familiantatis 
fcrinia  rcreret,^  poftodennium  refukitet  obfoletum  falem,  &  in- 
terpretetur  non  folum  tanquam  lerio/ed  &:  jadanter  fciiptum.nec 
eo  concentum,tonatum  fui(Te,intenieratuni  Optimi  Regis  nomen 
per  ipfius  jocos  in  invidiam  [rahere,quafi  Domim  fervorum  lufus 

prxftare 
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prarftare  tenerentur;  &  ad  quae/lionem  ita  Pafcbalius.  Volo  lega- 
tum  niti  veritare,certilTima  vjrtutumiejufque  fido  cornice  partilco- 
qu.o.Non  fum  tamen  ira  ruftice  torvus  ut  Officiofum  mendacium 
omnino  excludam  ex  ore  Legati.  Nempe  fi  id  agitur ,  ut  errato  ig- 
nofcatur,utultioremittatur,innocentia  fublevetur,  Odio  amoco 
quod  eft  in  vocabulo.manebit  Tola  gratia  rci.  Certe  obfeptis  aliis 
juvandi  perjclitantem  itineribus,non  habeo*  ambiguum  quin  hoc 
ingrcdiendum  fit  quamvisobliquum.Exiftimo 'mendacium,  inquli 
Diphilus.pro  falute  didum  nihil  parare  infortunii .  Anmbal  cum 
Africa  excelflTit  &  in  Corcyram  infula  trajeciffct,  percontantibus, 
Legatum  fe  Tyrium  dici  juffit.  Hujufmodi  quoque  perfugio  ufus 
eft  Xenophanes  Pnnceps  ejus  Legationis  qua  a  Phiiippo  micteba- 
tur  ad  Annibalem:  C^iippe  hi  Legati  petenies  Capuam  ,  media  in 
prxlidia  Romana  delati  fant ,  dedudique  ad  M.  Levinum  Pra;to- 
rem  circa  Nuceriam  caftra  habentcm.  Ibi  intrepide  Xenophanes  a 
PhilippoRege  fe  miflum  dixit,ad  Senatum  Populumque  Roma- 
num.ad  jungendum  amicitiam  &  focietatc  cum  populo  Romano. 
Aliquando  Jegatio.quaiisfuic  Gabeonitarum  ad  Jofuam,  non  in  a- 
IJud  quam  ad  dicendum  mendacium  deftinatur ,  cui  ignofcitur,fi 
non  m  eorum  perniciem  quibus  dicitur,fcd  ad  eomm  falutem  qui 
ufurpetur  dicunt. 

yi<i-H^cntmHadyeirtrumEpifiolannexam    Ofuftul.    HtuuUs  turn  fidem 
Fafchaltum  cap.  j 4 ,TefoidJe  Legal  f  ,^  ku,6. 

An  LegAtUfecHritas  debeatur  ab  aliU  c^uam  ad  quos  mtffifmt? 

PHilippiMacedonum  Regis  Legatus  ad  Annibalem  cum  literis 
jungenda?  focictatis  gratia  milTus.comprehensus  &  ad  Senatum 
Komanum  perdudus,incolumis  dimifTus  eft:  fed,uti  inquit  Jufti- 
nus,Ne  dubms  adhuc  indubicatus  hoftis  redderetur.  Jus  enim  gen- 
tium de  fecuritate  Legatis  praeftanda  non  ad  eos  pertinet  per  quo- 
rum fines  fine  venia  ad  alios  tranfeunt  Sivero  male  tradentur,Dig- 
nitas  ejus  i  quo  mi/T)  funt,aut  ejus  ad  quern' euntJaeditur,&  Amici- 
tia  pencil catur. 

V.d.G«ri/rm lib.^ap.  j .  Qm\m  lih.x.tap,^l,%.y  JErediuni  dtLCimtcap. 

^  2  An 
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An  Exult  ad  Principemfuum  Legato  fecuritoi  deheatttrf 

pErfeus  Rex  Macedonia:  Illyricii  cxulem,  ad  Gentitim  Ulyricoru 

RegeLegfitum  mifit.Gentilis  certiffimom  effe  ait ,  fi  exul  ad  in- 

tefdida  loca  i;edierit,ple<^i  poflfe^nec  nomen  Legationis  ipfi  opi- 

Uiiariifi  Illyricus  nihil  tnali  paflus  fit.no  ad  jus,fed  ad  fadum  refe- 

rendura.  Ec  in  hoc  Legationum  a^umento  remitci  aliquid  de  fum- 

mo  jure  folituni,Bc  fi  eu  Exulem  GentiusLcgatum  excepit.excepto 

Legationis  jure  denegare  non  potuit.  Juris  tamen  pacrii  confolcifli- 

mus  noftras  Edvardus  Cocus,eius  quod  cum  cxtcris  obtinec  non 

adeo  peritus,  tradic,fi  Exul  ad  locum  a  quo  ablegatus  efl,  Legatus 

mifTusfuerir^nec  detineri  nee  offendi  polTic ;  adidq;  confitmandii 

cefertjquod  cum  Reginaldus  Polus  Prodicionis  damnatus  Rome 

agens  a  Papa  ad  Regem  Galliae  Legatus  miflus  eflct ,  &  Henricus 

odavus  Rex  Angliae  i  Rege  Galiiac  poftularct  ut  in  Angliam  tranf- 

mitteretur,non  obtinuifle.  Polus  vero  eo  tempore  non  ad  Regem 

Anglia:  a  quo  profcriptus  erat/ed  ad  Regem  Galli*  Legatus  erat, 

cui  nee  fubditus.nec  obnoxius  aliquo  modo  fuit.  Sed  poilea  cum 

Philippo  &  Maria  Regibus  a  PonciBce  ad  conciliandum  regnuin 

Angliac  fandiflima,uti  habcbatur  legatione  fungeretur,  etfiDuo 

regni  Proceres  mandato  regio  ipfum  Bruxellas  ulcjueconveniflent, 

regnum  tamen  ultra  Doveriam  ingredi  non  eft  aufus ,  priufquam 

in  Comitiis  regni  lege  de  ejus  profcriptione  abrogata,  omnibus  no- 

bilitacis  &  patriae  juribus  redicutus  fuiflec. 

\iiiiGttuiUmitb  t  cap  :o    Coeundt  turifiiSuneCvrierutn  cif,i6. 
CotdatinuM  AftnaLanito  1 5  97 .  &*  mjio  1554. 

A»  Icgatui  in  Loco  tihi  Ltgaiifimm  ehit »  AUiotu  civil*  conveniri 
fojpti 

DE  omni  CQntra(5hi  quern  tempore  Legationis  iniic  Legatum 
judicium  fubirc  debere  cenfet,Ne  aut  Legatis,quod  inquit  ]u- 
iianus,pote(las  detur,res  alienas  domum  auferendi ,  aut,  quae 
eft  Pauli  ratio,cum  iifdem  nemo  contrahere  velit,&  quodammodo 
iis  commercio  interdicacur,Quac  ctfi  de  Provinciali  Legato  a  Jure- 
confuitis  traduntur,exploraca  tamen  ratio  facie  jus  idem  etiam  ma- 

joribus , 
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joribiis  Legatis  commune.  Idem  affirmat  Pafchalius,quod  &  ipfi  de 
eo  damno  quod  Legacionis  tempore  palTi  func  experiri  pofsunt , 
Grotius  contranum  ftatuir.Nec  bona  Legati  mobilia  pignoris  cau- 
fa,aut  ad  folutionem  Debiti  capi  pofse-,  nee  per  judiciorum  ordi- 
nem,  nee  manu  regia.  Nam  omnis  coadio  abefse  i  legato  debet, 
tarn  quae  res  ei  necersartas,quam  quae  perfonam  tangit ,  quo  plena 
ci  fit  fecuritas;ri  quid  ergo  debiti  contraxit,ipfe  compellandus  eric 
amice,&  fi  detre^et,is  qui  mifit;  ica  ui  ad  poftremnm  ufurpentur 
«aquae  adverfus  debitorcs  extra  terriionum  pofitos  ufurpari  folent. 

YiJ  GtKiiledttib.i  ta^\6.ij,  Fa/cbaliumcap  17.  Crotiumlib.i  cap,ii.%  9. 

(Sr  10,  ,:,... 

jift  ex  domo  LegAtiydeliBi  reos^extrahere  liceat  >      •       ,    .     . ,  „ ,  , 


ABondius  quidam  ,  Cavazza  ,  &  Valerius  Gives  Veneti  qui  in 
magnum  leipub  pra? judieium  arcana  Senatus  confilia  prodi- 
derant.detedi  in  ardes  Legati  Gallici  fe  reeepcrunt,eumque  Ofifici- 
alibus  poftulantibus  nullo  modo  ejthiberentur,  navigio  cum  appa- 
ratu  bellico  ante  «des  collocaco,tandem  traditi  &  fupremo  fuppH- 
cio  affedi  func.  Quod  ciim  Rex  Gallis  refcivit  aliquandiu  Lega- 
lum  Venetum  in  pr«fentiam  admiitere  renuit,  poftea  in  publico 
accedentijdcfadi  indignitate.expoftulanSjdixit  haudarquo  animo 
laturos  Venetos  fi  contra  eorum  Legati  domum  officiaies  fui  ea- 
dem  molJrentur.Cui  ftatim  VenetusLegatus,refpondit,fe  optare 
fi  qui  efsent  contra  Regem  proditores ,  ut  in  ejus  hofpitio  depre- 
bendi  polsent,eos  fe  flatim  cradiiurum,  turn  pro  cerco  haberet ,  fi 
fecus  faceret  rempub.  Venecorum  nequaquam  approbare  velle. 
Pafchalius  qui  prolixe  de  Legacorum  ]urifdi(51:ione  differit,  de  hat 
qua?ftione  ita  cenfetj  Si  is  qui  poftulatur  laefxmajefUtis,  aut  acrc- 
ci(Timi  criminis  reus  fit  petenti  magiftratui  Legati  zdes  patere  de- 
bere;  extra  talia  crimina  exiftimat  pra?cipua  quadam  praerogaciva- 
Legati  aedesfrui  debere.Grotiusdiftinguit  inter  Legati  Cornices, 
five  familiam  &:  alios,  &  flatuit  fi  quid  Comites  gravius  delique- 
rinr,poftulari  potent  a  Legato  ut  eos  dedat,vi  autem  abftrahendi 
non  funt;  quod  cum  fa<flum  eflet  ab  Achafis  in  Lacedjemonios 
quofdam,qui  cum  Legatis  Romanis  crane, vociferati  funt  Romani 
jus  gentium  lardijfi  dedereeos  noht  legatus,  pasna  exigenda  eflab 
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CO  qui  Legatum  niifit,&  fi  noiir,concra  ipfum  tanquam  f'autorem 
criminis  bellum  denuntiandum.  Quoad  alios  vcro,  ait,an  Legatus 
indoniofua  jus  A,fyli  habeat,  proquibulviseoconfugientibus 
pcridereex  conccnioneejusapudquein  agitr'lftud  juris  gentium 
non  eire. 

\ii  raruiiimlib,io- (ir'.  n.dAno  i{4i.  pafihat  capj6.  Crttiumlil/.iup. 
i8  §.8, 

An  LegatHi  delinejtuns  adfunm  Princifem  remit tendtu  fit  ? 

LEgati  Tarquinii  qui  feditionem  Romae  concitaverant ,  quan- 
quajn  digni  vifi  funt  ut  hoftium    locoefTcnt  ^  cameii  ;inquic 
Livjus,  j,us  gentium  valuit.  fcilicet  ne  occiderentur,  Philxas  au- 
tem  Tgireiuinos  cum  Roma;  Legationc  fungcretur  ,  quod  ad  Obfi- 
des Tarentinos  aditum  fibi  invenifTet.eofque  crebris  colloquiis  fol  • 
ticitatos  corruptis3ediruis,cuftodja  cduxilfct,  &  Comes  itineris  fa- 
ftuSjCum  ipfis  aufugiirct.cum  illis  retraflusA  in  Comitia  dedu<5lus; 
populo  probante  virgis  caffus  &  de  faxo  dejedus  eft.  Cum  hoc  ve- 
to adum  Icvcrius  quod  fubditorum  Lcgatus  fuerat.A!ias,uti  refert 
PolybiuSjLegato  qui  Romae  Oblldibus  fugicndi  caufam  prxbuerat, 
nihil  aliud  a(5tum  quam  quod  finibus  jufTus  fit  excedere.  Perpcnlis 
dc  hac  re  diverforum  fcntentiis,  Grotius  videtur  ftatuere,  Si  tale 
fit  deh<flum  quod  contemni  ponit;dilTtmulandum  eflfc,  fi  crimen  ft» 
atrocius  &  ad  publicum  malum  fpedet,remittendum  efle  Legatum 
ad  eum  qui  mifit,cum  poftulato  ut  eum  pujaiat,vel  dedat.Quomo- 
do  Galli  poftu!averunt,ut  Fabii  fibi  dederentur.fed  wt  obviam  ea- 
tur  unminenti  peiiculo  &  retineri  &r  interrogari  poteft,  quod  cum 
Tarquinii  Legatis  facfjum  innuit.  Quod  fi  vim  armatam  internet 
Legatus  occidi  poterit,non  permodum  paenaE,fcd  permodumna 
turalis  defenfionis. 

Vii,Gent:ltmde  Ugtt  lib.irap  i&  ic.  Pefchalium  cap  T^.tibtUumquiin' 
/CTtOiturt^tflioveiutO'novt.  (jTctmm  lib.  z.caps^  Camdenum anno 
i^ji-deEfifeopo  Kofcntmno  \^i^.dt  ?J  "jBermrdCMe'ndoia. 

'OtrHTM 
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ZJtrh  m.Princfps  per  interpofttam  ferfsmm  mAtrimomum  valide 
contr*hat  > 

MAximilianus  !mperator,ci!ni  aliquandiu  nuptias  cum  Anna 
BfUannix  Dutifsa  ambiifset ,  tandem  obtinuit ,  ut  vir^o  in 
matrimonium  confentirci ,  ik  eo  ufcjue  procfflit,  ut  non  fo- 
ium  per  Procuratorem,Contradus  publice  celebraretur,fed  Ducif- 
fa  prout  nupta  ,  follcnicer  lec^o  impofita  ,  Legatus  Maximiliani  \n 
prifentia  quamplunum  Nobilium  tibiam  ufque  ad  genu  nudatam, 
inter  linteaconjugaliaimponcret,cujurmodi  cercinonia  procon- 
fUmmatione  matrimonii  habebatur.  Carolus  vcro  Galliat  Rex,  qui 
non  minus  Ducatum  Britannia  regno  Gallia: ,  quam  Ducifsani  fibi 
conjunclam  cupiit.venali  Mationaruni,  &  Confiliariorum  ope  ad- 
jutus,tencrx  virgims  animum  ad  fc  peliexit;  &  prime  Contradluffi 
Matrimonii  cum  Maximiliano  invaliduni  arguit,quod  cun»  Ducil- 
fa  in  clientc!a,&  tutela  efset  Regis  Gallia:,ipfam  nifi  ejus  authorita- 
te,&r  confenfu  obligare  non  pofTit.  DeindcTheologos  invenit,  qui 
fidum  matrimonii  confummandi  modum  ,  potms  mane  commen- 
tum  aulicum,quam  ntum  Ecc  lefia:  approbatum  pronuntiarent.  Ita 
ut  Ducifsa  hujufmodi  rationibus  i>ermota,&  Regem  atatc  fioren- 
tem/ponfum  potius,quam  hollem  habendum  ducens,relido  Max- 
imiliano,in  nuptias  cum  Carolo  convolavit.  Unde  pro  joco  ierc- 
batur,Maximiljanum  viduum/rigiditatis  nimia:  cunfcium  procum 
fuifse,qui  per  Procuratorcm  matrimonturn  inire  fatis  habere:,  cum 
non  magno  itinere  perado,ipie  extra  omnem  controverfiam  nego- 
tium  conficere  potuifsec.  Alii  vero,rei  gefta:  zquiores  s/limatores, 
ccnfuerunt  injuriam  indgnem  Maximiliano  illatam^qua:  fi  vires  pa- 
res fuifsent  juftiflimam  belli  &  ukionis  caufam  prarbuifset 

\id.S.AlbtnMm  in  Hifieria  fjtnri  ifept'mi. 

Anfadus  mire  liceut  cum  iU  cjm  aiicmfuyit  (i  Rtliqiont  ? 

APropheta reprehcnfus  efl  Ara,quod  ad  Ibcietatem  Syri  (e 
contul)rserj&  Paulus,  Ne  jui^um  ducice  cum  alicms  a  fide. 
Keprehenl'us  eft  Afa.quod  Deo  difnfus  eft  .  &-  Paulus  prohi- 

bei 
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bet  conjugta  cum  IdoloUtris,  imde  majus  imminet  peritulum,  ne 
ver«  Reltgioni  diflkultas  injiciatur.  Sed  foedus  non  nocendi  caufa 
cum alienis  a Religione concrahere  femper  licuit  Foideia quoque 
Commeaioium,&  ilmilium  ad  ucilitatem  communem  quin  cum 
prophams  inire  iiccat,nihil  reperitur.Etquod  ad  focietatem  belU- 
cam  attinet,conftai'  AfinonaEOS  cum  Laceda:mioniis,&  Romanis  pc- 
pigifse,approbantibus  Sacerdotibus,i&  Populo.  Excipiendum  ta- 
men/i  ex  tali  focietate  prophanae  opes  magnum  imrementum  ha- 
bitura?  fint.muko  mag)s,fi  contra  homines  ejufdem  Religionis  ar- 
ma  inferantur  :  ita  Alexander  apud  Arrianum  dicit,graviter  eo$ 
peccate,qui  Barbaris  contra  Grizcos  militant. 

Si&.<jriinvmlib  z-sap  i  ?§  8.9  fere,  GentiUmlib.i.cap.19,  ^edtnumlib  s^ 
fop.ult.GuiUCuiy  aHiaiuesdu'l^yTre/ihriJiienAvtc  ItTun  jufttfiet  centre 
Us  C*lotnnmd(s  Effagnois. 

An  Princefs  qui  fromtfit  ouxiliAjCum  commode  mnpojfn^rtftare 
teneatnr  > 

ANno  1585. Inter Elizaberharn  Reginam  Anglii  &  Ordines 
confederates  Belgian  conventum  eft,ut  Rcgma  mitteret  auxi- 
liares  copias,Equitum  &  Peditum,  Tub  Gubernatore ,  &  du- 
rante bello  ftipendia  folveret.quat  Ordines,pace  reftituta,repende- 
rent,in  cautionem  interim  urbes  quxdam  &  propugnacula  in  ma- 
nus  Reginar  traderentur.  Anno  1595.  per Thomam  Bodieium  Le- 
gatum,Regina  exponit,Angliam  viris  militanbas  &  opibus  efse  ex- 
hauftam  ex  diuturno  bcllo  jPopoilit  igitur,  ut  cKpenfarum  onere 
pro  copiis  militaribus  ipfam  ievarent,  &  partem  alujuam  expenfa- 
rum  rependerent.  Ordines  partem  aliquam  pecunii  repraefentare 
promitiunt,cum  ilia  majorem  poftularetjili  excontradu  conten- 
derunt,pecuniam  nonrepraefentandam  priufquam  beilum  finiretur, 
nee  a  pado  refjlicnduni ,  fi  Regina  honori  confulat.  C  ontra  cen- 
fuit  i!l3,cx  JurifconlijItoiumA  Politicorum  oraculis,Omnem  con- 
ventionem  quamvis  juratam  ineeliigi  rebus  in  eodem  (lata  per- 
manentibus.Fortius  quern  obligari  leipub.  quam  propria!  promif- 
fioni.  Principes  non  tcneri  ex  fuo  concradu  ,  quando  contradlus 
cedit  in  publicum  decrimcnrum.  Bodleius  eo  Ordines  perduxit,ut 
tantatPnncipis  iracundiam  formidames,  promitterent/e  velle  Rc- 

gitum 
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ginam  tjuamprimuni  ievare  omnibus  expends ,  qiias  in  Aiiglorum 
copjas  auxiliares  facit ,  Sc  vicies  iniHc  librarum  ad  aliquot  anoos 
perfolvcre. 

V id.CamdtiUfi» anffp  t $9 itEuitJe}» anno  ii9|.  CacilualttTcatiottem  cum^a^ 

^nCintmerciifiVe  T^gotiatioftis prhnlegia^de  quilfm  cnm  ex- 

tcriiconvemt,r€vocarc  liccut? 

HAnfeatics  Civitates  apiid  Jmperatorem  ,  et  Ordines  Imperii 
anno  1 5  95  .conquerebantur.Privilegia,  olim  ab  AngHse  Regi- 
businduka,antiquaMefle.  ElizabctJja  Regina  per  Chrifto- 
phorum  Perkinfurr^,  rcfpondebat.Pnvilegta  ilia  propter  abufum,& 
caufas  alias  rationabiles.,authorir.afe  Pat  liamencaria,  regnante  Ed- 
vardo  fexro.uti  tcinporibus  minus  commoda,  refixa  effe ;  concefT* 
icilicet  cum  res  nautica,&  mercatoria  apud  Anglos  jaceret,ideoquc 
conim  ufum  regnante  Maria  onmino  fuifse  inbibitum ;  Reginam 
primis  regnt  annis  alia  nonnulla  iis  aliquandiu ,  ut  temporura  ra- 
tiones  tuleruni,indulfirse,donec  ipfi  Anglos,  ne  quidem  pramoni- 
tos,Hamburgo  (nulla  amicitiar  ratione  habica  )  nulla  ex  caufa,  CK- 
turbaninrjpoftea  tamen  {htiiifse,eafdem  ncgotiandi  tationes,qui- 
bus  Angli  utunf.ur  concedere.Illos  vero  omnmo  lecusafse,  nifi  me- 
liori  jure  uterentur;Cum  non  alicubi  fit  confuecum ,  nee  ferendum 
ut  AlienigenXjjn  earum  rcrurn  Coirimercio  ,  qux  cuique  region» 
peculiares,ind»gerus  pr2:ferantur,quod  ex  privilcgio  iUi  vendicanC. 

Vi6.(^amdtHumer,mi<i97  SundcmdeLtgiUiontad  Rfgtm  Polonijt  todem  anno» 

Vtrum  FaduiyOHo  cant  urn  efi  de  Socik^indJMtttrosfociosfit  exten^ 
dendum  ? 

Oft  beilum  de  Sicilia  inter  Popnium  Romanum  ,  &  Car- 
ihaginenfeSjitafccdere  cavebatur  ;  utriufque  populi  Socii,ab 
utroqife  populo  tuti  (unto.  Romani  poft  tcedus  Saguntinos 
fociosaiciverunt,quos  Annibal  deinde  oppugnavit.  Livius,  fatis 
cautum ,  inquit  ,  erar.  Saguntinis  ,  Sociis  utrinque  exceptis . 
Nam  neqne  di(?him  erat ,  lis  qui  tunc  c(rent;Etcum  affumcre 
novos  iic€r€t,quis  gequum  ccaf«rct,receptos  in  Hdem  non  defendi? 

O  Ccnfci 
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Cenfet  tamen  Grotius  futuros  focios  non  conipreiiendi ,  qma  agi- 
twr  de  foedere  rumpcndo,  quae  odiofa  eft  materia;  &  de  adimenda 
libertate  Carthaginienfibus,  eos>  qui  ipfis  injunam  fectffe  crede- 
rentur,armis  coeicendi,qu^  libectaseft  naturalis;,  nee  cemeie  ab- 
dicaca  cenfecur. 

"ViS.^TOtiumlib  i.cap  i6.  GentiUmlib.^  cap.zi. 

Si  Socti  helium  gerattt ,iitris  ponm  auxitittm  fit  ferendum  ? 

DEmoftFienes  cenfuit.AthenienfeSjMefleniis  fociis,  contra  La- 
cedimonios  ctiam  fo'cios,opem  ferre  debere,fi  ab  his  incspe- 
rit  injuria;Quod  (i  foederati  committantur  inter  fe  inviceni,  utrin- 
que  injuftis  de caufis  (quod  accidere  poteft)  utraq;  parte  abftinen- 
dum  eft.  Quod  fi  contra  alios,  non  fcsderatos  Icii.bellent,  jufta 
quifque  de  caiifa.fi  utrique  auxilia  mitti  poflunt ,  utpote  inmilite, 
vel  pecunia,utrique  mittenda  funt.  At  fi  ipfius  qui  promifit^prarfen- 
lia  requiratur,qux  individua  eft ,  ratio  poftulat,ut  is  prxferarur, 
cnm  quo  fcedus  eft  amiquius. 

Vid.G'rW/awi/fJ>,i.ctfp  « j  >M  j,£ei/«tf»»/»i.  f  eap^uUl-^rntiUmUb.)  e«p.i6f. 

An  ex  Foedere  tenea»tHr  fttcce^ores  ? 

FOedere  inter  Carolum  quintum  Impcratorem  ,  &Henricuni 
odavum  Rcgem  Anglii  anno  1 542.  inito  conventum  erat ,  ut 
(\  Provincix  Belgici,beno  infeftarcntur ,  Rex  Anglii  qqinque 
millia  pedituni.in  quatuormcnfesfuppeditaret.Henrico  dcfundp, 
cum  Rex  Gallii  Luxenburgiam  invadercc,  Imperacor  ab  Edvardo 
fexto  Angiict  Rege,exeo  fedcrc  copias  auxiliares  depofcif,  a  qui- 
bus  pijeftandiSjCiinj  Rex  ex  aliis  nonnullis  ratiombus  liber  habere- 
tur,faris  vifumefl.  Quod  fcedus  cum  peifona  pacifcentis  extin- 
guatur.  Ita  Fidenates  poft  mortem  Romu!i,a.  foedere  cum  eo  con- 
irado,fe  immuncs  proHtebanturiLatini  poft  mortem  T all ijHetraf- 
ci  poft  mortem  Prifci,Sabmi  poft  mortem  Servii ,  foedere  nexibus 
fe  folutos  vcnditabant.&  quamvis  Pads ,  ^  Amicuijs  Foedcra  per- 

petua 
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petuahaberi  pofTunt  ,  Mutui  tamen  auxilii  conventiones,magw 
temporalesexift!rTiantur,pr«cipuc  cum  quid  rcipub.  grave  fponde- 
tur.  Grotius  vcro  fie  diftinguit;  Si  Principes  pro  fe  fimplicicer  conr 
fenriuntjPerfonaleeft  foedus,&cum  perfona  pacifcentis  extingui* 
tur.  Quod  fi  Principes  pro  fe  &  fuccefToribus  promittant,  diutur- 
nius  ci};  icem  fi  adje<Iitum  fit,ut  fit  perpetuum,  vel  ad  tempus  defini- 
cuin,vel  in  bonum  regni,V€l  fi  cum  populo  libero  coritrahatur. 

Mt6.Htyva.rduininH'/loir.  Edvardt  fexii    CJT0t\umlib.icap.\6  §  16.  ^tntt- 
Umlib  i-tap  It.  ji^alum lib. I, cap. J. nu,  10.  hodtnum l/b.i  cap,^  nu  ic^, 

A»  Conventiows^^  fadera  inter  Trincipes  ftriilam  ,  an  ex  ttqut 
(^  bono  interpretatiouem  accipiant  f 

ALiqui aflferunt nullos eflc Bonae  fidei  contractus  ,qul  injure 
Civili,ubi  contradus  bonse  fidei  recenfentur ,  non  func  nomi- 
nati.  In  jure  Civili  ubi  recenfentur  ejufmodi  contradus ,  agituc 
duntaxat  de  private  jure,non  de  publico,&  quod  extra  Civitatern 
extenditurjat  Tyllius  ait  Foeciali  jure  afquitatem  efle  prifcriptam; 
&  Alciatus  quod  in  contraftibus  Principum,cxuberantior  fides  re- 
quiritur;&Baldusaffirmat, omnia  cum  Principibus  autcum  Pro- 
curaionbus  Principuni  gefta^effe  bonx  fidci,&  refpuere  fcrupulo- 
fas  interprctationcs,&  difputationes  de  Apicibus  juris,  quibus  !on- 
gc  abelfe  debent,quos  oportet  folam  vcritatcm,quam  jus  gentium 
colit  jntueri.  Itaque  exprobatum  efl:  Carolo  quinto  ,  &  Ludovito 
GallijeRegi,quodverbotumac  paflorum  interpretationes  affcr- 
rent,non  Principibus,fed  Leguleis  dignas, 

Vid.Gen/i/e'/j//^.2  cap.i^  EundcmLib.^  cap  14,  (JrotiumUb.i.cap.  16  /.10, 

An  Jur amentum  dolo  elicit um  ohliget  ? 

IOfuse  &  Principes  lfraelitici,Gabeonitis,  fee  regione  longinqua 
venire  fingentjbus,tufamento  fe  iis  parcituros  obligarunt ,  quod 
etiam.cura  fcirent  (e  dcccptos,  obfervarunt.  Ita  ftaiuit  Grotius. 
Si  certumfit,eum  qui  juravit  aliquod  factum  fuppofUifle,  quod  re- 
vera  ita  fe  non  habeat,ac  nifi  id  credidiffet,  non  fuifTe  jmatufiin^ 

O  2  «on 
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Ijon  obligabit  juramentutn.  At  fi  dubium  fit ,  an  non  etiam  fine  eo, 
idem  juraturus  faiflctjftandum'  eric  verbis ,  quia  fimpiicitasquam 
maxime  juramento  convcnit;Quod  de  Jofaa,  Sc  primoribus  Ifi:ae- 
Uticis  con jicerc  licet.  Lexenim  Divina,quar  eos  internecioni  devo- 
vebat,ex  Legis akcrius  comparatione,iu  erat  intelltgenda  ,  ut  lo- 
cum haberet.Nifi  fi  qui  ftatim  facerent  imperata.  Quare,cum  ere- 
dibileeflet^fi  rem  ipfam  Gabeonicz  indicaHent ,  (  quod  pro  raetu 
non  fecerunt)eos  vitam  falvam,  fub  parcndi  cotwiitionc ,  impeCM- 
turos  fuifle,valutt  Jus  jurandum. 

V\d,Grotiamlil>.t6tlp,ti.%.^.CtHtilemtib,i.n^.^  et }  «,19« 
^»  JuramentHm  metu  extortum  tbliget  ? 

LAudat  Cicero  Pomponium  Tribunum,  qui  obfcrvavit ,  quod 
metucoadus  juravitjTantumjnquit ,  illis  temporibus  Jusju- 
randum  valebat.  Ac  etfi  is  qui  mecum  intulit,  nullum  jus  con- 
fequatur,quia  caulkm  damno  dedic,  nihiiominus  qui  juravit  ob^ 
ligatur  flare  jurejurando;fic  videmus  Hebracos  Reges ,  a  Prophctis 
increpatos^quod  fidem  juracam  Regibus  Babyloniis  non  fervaHent 

V  i.GroHumlib,»  caf.ii.%,^» 

SiCT.     Y. 

Ve  quitHionihus  VeliSii  inter  eos  qui- 
bufcum  ^ax  eji, 

^jufiUnes  de  ^eliElo  inter  eos  ^uibufcftm  Pax  ej},  fuat  ,  veluti 
cttm  qH*ritHr.  ^tti  ttam  ex  T)rU6Hi  tewantnr  ?  Item^n  contra 
Statum/DcminiftmyVel  'Dehitum  quid  odmittAtHr} 

Vtrum  Injuria  a  Snbditia  ilUt<t  Princifem  vel  fofulnm  affi- 
ciant? 

CUm  Scyrii.Theffalos  qui  ad  mercaturam  venerant  vioiaflenr, 
mercibus  fpoliaflent ,  &  in  carcerem  conjcciflfent  ,  ThelTali 
elapfi  rem  ad  Amphydionas  dctulerunc.  lis  vifum  cft,ut  com- 

iDunenu 
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munein,non  ut  privatam  injuriam  vindicandam  ,  quod  Scyrii  pro- 
curare  debuerunt,ut  Peregrini  apud  fe  libcri  Sc  fecuri  ncgotia- 
rentur;Cum  vero  Redores  Bclgia?,poPeftatem  prardarum  in  mari 
exhofteagendarum,perCodicillospIurimis  dediflent,et  corum 
nonnuIli,res  Pomcranorum,qui  Amici  erant,  rapuiflent,  defcrtaq; 
patria,mari  vagarentur,PoiT!erani,eo  nomine,contra  Rcdorcs  que- 
fti  funt.  Sed  in  ea  caufa  Grotius  confuiuit,Eos  in  nihil  amplius  te- 
neri,quam  ut  noxios,fi  reperiri  poffcnt,dcderent;pra:tcrca,  in  bona 
rapcorum  jus  reddi  curarent.  Nam  ut  fine  culpa  fua  ex  miniftro- 
rum  fa(^is  quis  teneatur,  non  eife  juris  gentium.  Itaque  Rhodif 
apud  Senatum^a  privatorum  caufa.publicam  fegregant.  Diccntes, 
NuUam  Civitatem  efle,  qux  non  improbos  Gives  aliquando  ha- 
b€ar;Qui  vero  fcit  fubditos  dcimquere  ,  &  prohibere  poteft  ,  ncc 
prohibet,tenetur:ita  Agapetus  apud  Juftinianumj  Par  eft  dcUn- 
qucre,&  dclinquentes  aon  prohibere. 

Y*AiK.iodium'DtCTeiMb.y..tit.i  e.i.Crotium  HKz  cap.ii  st ic.Surfdcmtib.it 
cap.ii.%,x,Ce>itilemtib.i,(ap.  iii 

VtYMm  'DeliElnm  Princififit  imfttta»dHm\,  qni  dlibi  delinqHtntts 
'  recipit  f 

QUintus  Martins  Lcgatus  Romanorum  ,Perfeo  Macedonum 
Regi ,  pro  crimine  contra  Romanos  admiflb,obiccit ,  quod 
intcrfeftores  Arterati,  omnium  lllyritorum  fidilfimi  Romanorum 
nomini  Regu!i,rccepiflet.  Cui  refpondit  Pcrfcus ,  Arterati  cardis 
mihi  reddenda  eft  ratio,  cum  nihil  ultra  objiciatur,  quam  interfe- 
ftores  ejus  in  regno  meo  exulaffe.  Cu  jus  conditionis  iniquicatem, 
non  fum  recufaturus/i  vos  quoque  accipitis,  ut  quicunque  in  Ita- 
Iiaro.vel  Romam  fe  contalcruat,his,facinorum  propter  quae  dam- 
nati  funi^autbores  vos  fuifie  fateamini.  Si  hoc ,  &  vos  recufabitis, 
&  alia;  omnes  gentes.  Ego  quoque  inter  cxteros  cro.  Ethercule, 
quid  attinet  cuiquam  exilium  patere^li  nufquam  cxuli  futurus  fit 
locus?Egotamen  iftos,utprimumin  Macedonia  efle,  admoniius 
comperi,requintos  regno  abire  jufli,  &  in  pcrpccuum  intcrdixi  fi« 
nibas  meis. 

Vid  LkviumTitcii  ;  lib.i. 

0  J.  Vtrtu» 
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ZJtrutn  Profugum/leliEii  in  patria  renm  ,  Princeps  territerU  in 
quo  refer  tHS  eft  remit tere  tmeatur  > 

CUm  quidamStywarc.usScotus.quiMariam  Scotorum  Rcgt- 
nam veneno tollere conatus efret,in  Anglia  deprehenderetur, 
Edvardus  fextus,Rex  Anglia?,eum  in  manus  Regis  Galliac  tra- 
didit,ut  debito  fupplicio  remitteretur.  Quod  nonnullis'difplicuitj 
Quia,etfi  ratio  fuadeat,ut  qui  in  patria  de!iquit,in  patria  puniatur, 
aliter  tamcn  de  confuetudine,quoad  remiflionem ,  ufurpatum  eft. 
Itaque  cum  Edvardus  Staffordus,Elizab€thae  Reginac  apud  Galium 
Xegatus,a  Rege  Gallic  peteret,ut  Morganus,  &  alii  Angli.in  Prin- 
cipem  &  patriam  machinantes,e  Gallia  rubmoverentur,rerponfum 
tulic,{i  ^aid  in  Galha  machinarentur,  Regem  ex  jure  in  illos  anim- 
adverfutum^fin  in  Anglia  quid  machinati  fuerint,Regem  non  pof- 
fe  de  iifdem  cognofcere,&  ex  jure  agere;omnia  regna  profugis  cffe 
libera;Regum  incerefle,ut  fui  quifque  regni  libertatcs  tueatar;imo 
Elixabetham  non  ita  pridem,Montgomerium  ,Pnncipem  Conda- 
um,&  alios  e  gente  Gallica  admifilTe ,  &  hoc  ipfo  tempore  Seguri- 
umGalli  Legatum,  novis  rebus  in  Galium  ftudentem  ,  in  Anglia 
hacrere.  Et  proinde  in  foederibus  fzpe  cautum  eil,  ut  fubditi  deltn  - 
quenteSjfi  petantur,remittancur. 

Vid.  HayvHTdum  in  hiificria  Edv .  fixti  Camden,  anno  1584.  TraSttum  inter 
Henricunifeptimum  Regem  jtuglig,i(<r  Philippum'Jlegem  hi/panis  de  remit 
tenio  Comitem  SuffbUiis  in  HiporiiiyscecomS  ^Ibanianno  i^Bcnricifep. 

Vtrum  pro*D(/iBo-Hftiverfttatis   tene^ntur  fHCcejfores. 

ARnanus  damnat  vindi<5lam  Alexandri  in  Perfas,  cum  pridem 
imeriiflent:  qui  in  Gratcos  peccaverant;  &  fimilc  eft  Curtii 
judicium  deexcidio  Branchidarum,per  eundemAlcxandrum. 
fed  videtur ,  Quod  poena  ob  delidum  univcrfitatis  exigi  poftic, 
quamdiu  durat  univerfitas ,  quia  idem  corpus  manet ,  quanquam 
particulis  facccdentibus ;  Contrarmm  camen  vcrius.  &  Ratio  eft : 
Quia  extinftis  illis,  per  quos  Meritum  ad  univerfitatem  deduceba- 
tur,ipfumquoqucincrituincxtinguitur,  ac  proinde  etiam  poenx 

debicum 
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debitum,  quod  fine  merito  non  confiftic. 

Vii\,(jrotiam,lib  i  cap,  ii,  Gfnnltin,Ub,i,  rd^.  14« 

Vtrnm  a  ^rincife  ukifcends.  fint-  injurU  quiu  cum  privatw  e£ei 
a  l«bduU  ffifitnuit  ? 

CUm Henricus ,  ejus  nominis  teriius,Rex  Gallic,  e.Polonta 
revcitebat,  HubcrcusLanquettiis,qui  tunc  Viertnar  agcbatjite- 
ris  «d  Philippum  Sydnw.m,  in  Italia  pcregrinantem  ,  ita  fcripfit. 
videbimus,  quid  fit  fatflutus  hit  Rex  iibi  in  Galliam  redierit.  Nam 
omnct  qui  flint  ei  familiarcs  dicunt  euni  conrticiiifTe,  benigne  ig- 
nofccre  omnibus ,  qui  aliquid  commiferunt,  ob  quod  mciito  ip(is 
fuccenferepoffit,  &conipIc(5li  omnes  bcnevolentiaqui  earn  exop- 
tabunt.  Quod  utinam  dicat  ex  animo,  &  f'aciat.  Nemo  enim  ftre- 
pituabigit  aves,quasiuisretibus  involverc  cupit.  Utinam  imita- 
rctur  cxcmplum  proavi  fui,  Ludovici  duodecimi,  cut  cum,  Carole 
odavo  icgnunte,  multi  non  folum  eflcntadverlati.  ki  etiam  in 
capitis  pcriculum  ipfum  adduxiflent,  omnibus  tamen  bona  fide  ig- 
novir,  ubi  ad  regmim  pervcnir,  &  mifancibus  amicis,  quod  toe 
acceptasinjuiiasnonulcifceretur,  rcfpondit,  injurias  failas  Duct 
Aureliancnfi  nihil  percinerc  ad  regem  Galli».  Nee  feeus  Elixabecha 
quar^Mariafororeregnantein  cuftodiam  tr4dita,  ab  Henrico  Be- 
ningfcldio  Equiteduiiiisqiiam  pro  Dignitate  tradabatur,  cumin 
rcgnum  Anglia  lutcefllc,nihil  gravius  in  ipl'um  ftatuir  quani  quod, 
ejus  indignaiionem  deprecanti,dixent,Domum  in  pace  redirec-  fe, 
.  cum  feveriorc  carccris  cuftode  opus  haberet,ipfum  accerfurum. 

\\i.Unquettum Fpifi  ^^.ad FhilippumSyJnceuMCimJen. inappajratSUitb. 
Foxiumtn  Mariytol,  de  Maria,  Regina, 

VtrMm  contra  fyimicitiam  c»ntmittar,  <jfui  vires  augee  Am  in  fita 
Afcem  facit  ? 

ROmani  contra  Philippum  Macedonem,  &  Lyfiraachus  contra 
Demetrium,ex  hujurmodi  caufis  arma  fumpferunt,  Et  quidam 
tradunt  jure  gentium,  arma  rede  fumi  ad  minucndam  potentiam 

crefcencem 
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crefcentem  ,  q««  nimium  aufta  nocere  po  flic,  Grotius  vcro  ait,ab 
VEquitatis  ratione  abhorrcre,  ut  virn  pati  pofle  ad  vim  inferendam 
jus  thbvjac ,  &  idco  contraria;  in  fuo  tnunitiones,  &  fi  quae  funt  fi- 
mjliaremedia  quaerenda^non  vim  bcllicam.  Alibi  cum  atnicitia 
pugnare  afferit,  Arces  in  finibus  non  cuendi,{ed  nocendi  caufa  ex- 
truercjltcm  infolitam  copiarum  infcriptionejn;(i  juftis  (atis  indiciis 
appareac,  non  ahum  in  fincm  hate,  quam  contra  earn  qui  cum  pax 
ta  comparari, 

Vii.gntitwUb,  x,eap.l.§  ij.euRi  lib  j.  c.»o.  ^40.  G^mltm  lib.l. 
cap,  14. 

^/fnjtt  coHtrd  Amicmamfuhditos  alienoi  recipere  ? 

SUbditos  (mgulos  qui  ex  altera  ditione,  in  alteram  migrarevo- 
lunt,  fufcipere,  non  eft  contra  amicitiam,  neque  enim  naturalis 
tamum,  fed  &  favorabiUs  ifta  iibereas  eft.   Oppida  autem,  auc 
magnos  cxtus,  qui  Ctvltatis  partem  intcgrantem  faciuac  admittere 
non  Hcet.Sicut  aliud  eil  ex  flumine  hanrire,  aliud  rivum  deducere. 

yii:  gntium  lib:  g .  cop :  i.  §  41. 
jin  its  qHikufcum  eji  Amicitia  tranjitHS  jit  dftiegandHs  ? 

AGefilaus  ex  Afia  rediens,  cum  i  Rege  Macedonum  tranjflcum 
poftulaii'et,  atque  is  confultaturum  fe  dixiffet.  Confukt,  in- 
quit,  interim  nos  tranfibimus,nec  quicquam  durius  eum  pcr- 
petraue  condat.  Et  videtur  aliquando,  trai^tum  denegari  pofle, 
utpote  I'Si  cum  armatis  iranfitus  requiratur;  ita  Veneti  negarunc 
Maximiliano  primo,  qui  cum  exercitu  petebat  ire  Romam,  ad  Im- 
perii coronam  accipiendam,&  caufabantur  Veneti,Rem  pacis  non 
egere  armatis.  a'^juftenegaturtranfitusjisquihoftcs  adducunt; 
Ita  Antonio  fecum  duccnti  hoftem  ,  Brundufiniportas  clauferunt; 
&  idem  fecerunt  Carthagifienfes  fiiio  Matfaniflz.jo  Si  non  a  Prin- 
cipe territorii  petatur  traditusjsta cum  Cymon  Lacedatmoniis  fup' 
petias  iaturus,  per  agrum  Corinthium  copias  traduxerat ,  rcpre- 
hcnfus  cH  i  Coiinthiis  quod  non  CiYiUKm  cgmpeUaiTci,  At  vos, 

inquit, 
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inquitCynion,  Megarenllum  fores  non  pulfaftis,  fcdfregiftis,  ccn- 
fcnces  omnia  licere  plusvalentibus. 

Vid.  Grotium, lib^x  cap  i.§ .  i  j .     Getitiltm, lib,  i . cap. x 9, 

oyf»  its  qHthufcHm  efi  Amicitia  (^ommercinm  interdicere  Ikeati 

NOn  videtur  Commercium  negari ,  cum  modus  afiquis  Com- 
meicii  non  admittitur,  fed  cum  omnino  Commercium  pro- 
hibetur.  Quid  enim  fi  negecur  importari,  quod  incolis  videtur  im- 
probum,  vel  contra  Religionem  ,  vcl  Difciplinam  Religionis?  Ita, 
qux  ad  effaeminandos  animos  conducunt ,  ea  mercatores  ad  Belgas 
aliquando  non  adferebant.  2».  Eciam  licitum  videtur,  prohibere 
aliqua  cxportari,  ut  aurum,  &  argentum,  ne  Provinciae  exhaunan- 
tuf;  fie  Hifpanus  alicubi  Regnorum  fuorum ,  fic  Anglus  facit. 
3  .  In  tantum  Commercium  vetare  licet ,  ne  Mercatoribus  ad  pe- 
nitiora  rcgni,  aditus  concedatur :  Quod  dim  Bntanni  ,  nunc  Si- 
nenfes  non  pcrmictere,  dicuntur. 

"^x^CtntiUmtlib.  I ^0p.  19.    %dif!ttm,lib.  i.eap^y,  <jrotium , lib,  i.cap.z, 

9/^»  res  alicnas  aliquando  invitis  Domttis  capere  liceat  ? 

Qui  bcllum  gerit  locum  occupare  poteft  in  territorio  alieno, 
fi  certum  fit  periculura,  ne  hoftis  eundem  locum  invadat  ,  & 
indc  damnum  det.  Et  Grxci,  qui  cum  Xenophonte  erant ,  cum 
navibus  omnino  opus  habercnt,  carperunt  tranfeuntes ;  k&  ita,  ut 
mercesDominis  intadas  confcrvarent ,  &nauiis  etiam  aiimenta 
darcnt,  &  pretium  perfolverent :  Sed  &  ,  An  qui  rei  alien.x  ufum 
imperat;ad  cafus  fortuitos  teneatur ,  aliquando  quitfitum  eft.  Ita 
cum  navis  Anglica  ad  Etrufcum  littus  onerata  cilet,  &  velificatura 
in  Angliam ,  juflu  Ducis  Hetrurix  cxonerata  ,  in  bellum  mittitur, 
unde  revertens  in  itmere  periit,  Angli  damnum  illud  ab  Btrufco 
refarciri  petierunt.  In  cafu  confimili  Navis  quam  Princeps  in  ufum 
fuum  a  fubditis  coepit,  cum  cafu  periifTet,  Dodores  iradunt  Prin- 
cipem  ad  damnum  obligari.  Quod  multo  niagis  obtinere  debet, 

P  in 
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i|?  fuWitis  alienis.  Hetrufcus  vero  contendebat,  fe  navem  con- 
duxifie  ^  &  Condudoieni  non  teneri  ad  cafus  fortuitos.  Item  fe 
pollicitum  prx/lare,  quod  in  i^u  militari  contingeret.  Navem  au- 
tem  non  illic  periifle ;  Pio  Aiiglis  refponfum  ,  revera  Hetiufcum 
non  conduxifle,  fed  coegifTc  pro  imperio ;  &  quod  ita  a(flum  eft , 
magts  ad  iiundatum,  quam  ad  condu<5>ioneni  acccdere.  Et  de  jure 
mandans  pra;ftac  cafus  fortuitos  mandatario.  Ncc  pa(5lio  mercedis 
locationem  facit ;  cum  ,  ut  ait  Tacitus ,  Merccs  ab  eo  qui  jubere 
poceft,  vimnecelTltatisadferac.  Dcinde  quod  promiflio  deprae- 
(lando  cafu  in  adu  bellico,  non  excludat  cafum  verifimilem,  maxi- 
nic  in  Contradu  Bonxfidei. 

Vj<J. grotittin  libt  v,taf,  t,nu,io.*  Ctntilem  Advocat.  Htfj^anMb . %.  cap.  i6,; 
ZJtrum  Exterii  aliquando  terntorwm  ahcfium  iuvaderc  liceat? 

SI  quid  intra  territorium  alterius  popu]i,eft  deferti,  ab  Advenis 
occupari  potcft .-  Cum  ab  aliis  occupatum  non  cenfetur,  quod 
non  excolitur.  Ita  olim  ciamabant  Anfibarii,  Sicut  ccelum 
Diis,  ita  terras  genti  mortalium  datas ,  quasq-,  flmt  vacua ,  ea  eflc 
publica.  St6.  &  Habitatio  his ,  qui  fuis  fedibus  expulfi  funt ,  non 
eft  deneganda  ,  niotu  imperium  quod  conftitum  eft  fubeanc,  & 
alia  quae  ad  vitandas  fcditiones  neceffaria  funt  pratftent. 

Vut.  Qrommjib.  u  (e\>,  i.  Stff.  i5)  €/  17.  •  GintiUm,  lib.  i,  u^.  17. 
Vtrum  Exterii  eppreffis  contra  Socios  auxilium  ferre  liceat  ? 

Qui  Civium  ratloncm  habendum  dicunt ,  exterorum  negant : 
Hi,inquitCicero,Comniunionem  &  Societatem  humani  ge- 
neris dirimunt.  Et  Lazii  Perfarum  Regi  dixerunt,  non  eum 
propterea  juftum,  quod  faceret  injufte  nihil,  nifi  &  injufte  oppreA 
fos  dcfcnderet ;  &  fie  ab  eo  Exercitus ,  &  auxilia  contra  Romanos 
impetrarunt.  Videndum  tamen,  an  non  Inijufmodi  Societati  com- 
muni,  per  Societatem  fpecialcm  derogetur.  Itaque  cum  Saranites, 
quibufcum  Romani  foedere  &  amicitia  conjundi  erant,  Campa- 
nosiRomanisaiicnos  injuftis  bellis  urgerent ,  &  Campani  viri- 

bus 
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bus  impares,  ad  Romanoriim  copias,  &  Opes  confugcrcnt;  Con- 
ful,Senatus  authoritate,Legatis  rtipondit ;  Auxilio  vos,  Campani, 
dignos  Senacus  cenfeat ;  fed  ita  vobifcum  amicitiam  conflicui  pac 
ell ,  ne  qua  vetuflior  atnicitia  violctunSamnites  nobifcutn  fcedcrc 
jundi  funt ;  itaque  arma,Deos  prins  quam  homines  violatura,vo- 
bis  ncgamus.  Legates,  ficut  fas  ert,  prccatum  ad  Socios  mittemus, 
ne  qua  vobis  vis  fiat.  Accepto  refponfo,  Legati  Campanorum, 
quod  in  mandatis  hahebani,  hxc  verba  fecerunt ;  Quandoquidem 
noftra  tueri  non  vultis ,  vcftra  ccrce  defendecis ;  Itaque  popuJum. 
Campanum,  Urbem  Capuam,  agros,  Delubra  Deum  ,  divina  hu- 
manaq;  omnia,  in  veflxam, Partes  confcript»,  popaliq;  Romani  di- 
tionem  dedimusj  cum  jam  agi  fides  vi^dt,  dedicos  non  pro- 
di. 

Viil  'SodiHum  lib.^f  ea^tult.  ^entUtiUtlib  1,1x^.1^,  ^rotiuni,lib,t.«ip.ts, 

tyitt  promijfa  infoedere  aliqHAndo  liceat  non  ohfervaref 

SI  pars  altera  in  foedere  fefellerit,poteft  altera  difccdcre:  Quia 
Capita  fingula  foederis  condicionis  vim  habentJta  Thucidide$; 
Soluti  foederis  culfam  fuftjnent ,  non  qui  deferti  ad  alios  fe 
confcrunt ,  fed  qui  opem  quam  promiferunt  non  prxftant.  Scd  & 
faderatum  excufabic  ncccffitas,  &  vis  major,  ut  non  f«difragu$  ju- 
dicetur. 


Sect. 
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Sect.     VI 
Ve  G^/gfiionihus  'Belli 

^^<ifiiones  de  Belio  funt ,  i»  e/m^M  qH<tritur  tngenere  ,  ve/uti^ 
tA/talitfuodJit/icitHtft  ?  AnHtrintj-yjuftHme^epoffit?  iAn 
mover*  fojjit  ab  its  qui  imferium.  non  hal^eat  ?  An  ex  canfis 
minui  jufiti  ? 

<iAn  Bellum  alujuod  jit  licitttm  ? 

PLutarchusinStoicoramcontradiflionibus,  ait,  nullum  inter 
.homines bellum,  nonex vitio nafci :  Aliud ex voluptatum  cu- 
piditate;  aliud  ex  bonoram  ,  aut  imperii  nimio  ftudio,  confiari: 
Livius  tanien,  Jure  gentium,  inquit,  comparatum  eft ,  ut  Arma  ar- 
niis  propulfentufj  &  Florentinus  Jurecoqfultus,  Jus  gentium  efle, 
ait,  ut  vim^  atque  injuriam^  propulfemusj  cui  &  Hermogenianns,  Sc 
Caius  fuffragantur. 

Sid.Grotitun,lib,t  c0p,x  ftttotunt   Gtntilemjib*  i. »;.  if «  AyaUn  in  Pre. 
fatione, 

nAn  BeUum  utrinqi  juftum  ejfe  fojfn  ? 

IUftum,  aliquid  dicitur,  aut  refpcdu  operis,  aut  re(pe<5lu  operan- 
tis;  rcfpedu  Operis,  bellum  utrinq^  juftum  efle  non  poteft.  At, 
ut  neuter  bellantium  injufte  agat,  fieri  poteft.  Injufte  enim  ne- 
mo agit,nifi  qui  fdt,fcinjufte  agere  ;  ficjufte,  id  eft,  bona  fide, 
utrinq^  litigan  poteft:  In  bello  fufcipiendo,  ea  eft  negotii  gravitas, 
ut  probabiUhuicaufis  noncontenta ,  quam  maxime  evidentes  rc- 
quirat. 

Aft 
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aA^n  JBellum  moveri  fojjtt  ah  eo ,  quifupremam  foteflatem  non  ha* 
ha?. 

ALegatis  fuis  accufatus  fuit  Cneius ManKus ,  quod  popaJi  Ro- 
mani  injii{ru,bellu  Gallo-Gracis  intuliiTef;&Caium  Cafarem 
3uod  eodcm  modo  Germanos  profequutus  fuifiet ,  Gennanis  de- 
endum,  Cato  cenfuit :  Germanivero,  inquit  Grotius,  jus  non 
habebant  dedicionem  poftulandi ;  fed  populo  Romano  eum  pu- 
nire  jus  erat:  prout.Carthaginienlis  Romanis  refpondit  j  Ego,pii- 
vato,  an  publico  confilio  Saguncum  oppugnatum  lit ,  non  quarrea- 
dum  cenleo  ;  fed  utrum  jure  ,  an  injuria?  Noftra  enira  hafc  qux- 
ftio  eft,  atque  animadvei11o,vobifcum  una  difputacio  eft,licueiitne 
perfcedusHcri. 

ViA  Grotlum,lib.i,ttp.i,fe{t.  i,  (jeniilemjib.i.tap.i,   AyeLkmJib^i^ 
cap.  z.  Hu.j. 

An  ex  canfavetuffa  helium  movere  liceat  ? 

POlybius,  & Livius  Annibalem  repiehendunt,  quod  moturus  itt 
Rorhanos  bellum,  caufam  belli  non  prsctenderct,  ablatam  Sar- 
dinian!:  fed  alias  caufas  Saguntinas,  inanes,  &  ratione  carentes  • 
Eorum  veto  judicium,  Gentilis  non  probac.  Nam  etfi,  inquit,cau- 
fafuericvera  quod  dedecori  fuit  Carthaginienfibus,  fibi  ablatum 
mare,  &  raptas  infulas ;  at  de  his  tranfadum  fuit:  &  magis  probat 
Annibalis  judicium,  qui  ex  recenti  caufa' ,  contra  Romanorhm  So- 
cios  bellum  movit,  quod  fcilicet  ejus  hoftibus  fubfidio  &  perfugio 
fuiflent ;  atque  ita ,  ait ,  Romanos  contra  Philippum  Macedonian 
Regem ,  caufam  belli,  non  priores  injurias  ab  eb  illatas ,  fed  prat- 
ientem  ftatum  Gracciac  oftendiffe  (ita  Zonaras  )  earn  caufam  prac- 
tendentes,  quod  Philippus  Grsciarn  invafilfet  j  fed  revera  ob  prio- 
res injurias. 

Vii,Ctttttiem,  lib.t,(ap,it. 

p  3  Vtrfip» 


1 1 8    Pars  2.     De  hdiclo  inter  Gentes^         Sc£i;.6, 


'Utritm  SU^ttha  Repna  AnglU,  BeigArum  eo»trA  Regtm  Hi/pa- 
num.patrocimum  jiijt'e  fufceptm? 

ANnoSalutis,  1575.  foedcratiBrlgiiOidmes,  per  Legates, "E- 
li^abethae  Regifjz  Angln,  Hollainliam  &  Zelandiam.vel  poC- 
(idendas.vcl  proccgendas  offcrunc;  iici  Principi  ex  Hollandije 
Principibiis  prognatoc :  Ilia  ic  mature  dehberata,  refpondit,  Nihil 
libi  anriquius  effe,  quam  fidem  cum  honore  conjimdam  ,  &  Prin- 
cij^e  dignam  tuerijNecdum  fibi  conftare ,  quoniodo  falvo  honore, 
&  Confcientia  fntegra  pofTet  provincias  iilas  oblacas  ,  in  poffeflio- 
nem  vel  protedionem  accipere.  Cxcerum  apud  Hifpanum  feduio 
ftduram,  ut  Pax  fxliciter  coalefceret.  Anno  deinde,  1 585.  Eorun- 
dem  Ordinum  Delegati ,  eandem  phiribus  obteftantur ,  ut  con- 
fcederatarumBelgiiprovinciarumDoniinium ,  populumq;  Beigt-. 
cum  indigmfiifne  opprefliim,  ift  protedionem,  &  dicntelam  fufci- 
pcrec ;  Ilia  primum  Dominium^  &  Protedionem  recufac.  Tandem 
poftquamiliiuscurae ,  &  cogitationes  in  hocexcubafTent ,  ipikq; 
gravein  Hifpanorum  in  Belgas  fsvicum  ,  &  odium  in  Religionem 
quamcolebat,  confidcraffet;  neHifpani  potentia  plus  nimisdif- 
funderetur  in  regionibus  fere  tontjguis ,  qui  fitu  funt  percom- 
mods;  ad  helium  in  Angliam  transferendum  ,  Hatuit  Piefatis  efTe, 
afiflidis  Belgis  fubvenire;&:  Prudentiar.exitiofas  hoftiu  machinatio- 
nes  pracvertendo  populi  fibi  commifli  incoliimirati  confuJercj  unde 
Beiganim  pitrocinium  palam  (iifcepit.  De  quo  minus  erat  quod 
Hifpanus  quereretur,  quod  anno  1 569  Cum  Boteieri^Comitis  Or* 
mondiae  fratres,  cum  aliis  fcditionem  in  Hibernia  condtarantjPcn- 
tifexRomanus,  ArHtlpanus,  cumiis,  dc  alTerenda  r^ligione ,  & 
deturbanda  Elizabetha  Hibcrniue  regno,  i'cedus  iniiflent ;  Et  circa 
idem  tempus ,  cum  Norfolcius  in  Anglia  res  novas  mohretur ,  I* 
dem,hortatu  Pii  quinti,  qui  zelo  Religionem  Romanam  in  Anglia 
teftituendi,  fimulq;  Elixabecham  e  regno  fubmovendiflagrabat, 
Chapinum  Viteliium,  cum  armata  manu,e  Belgio  in  Angliam  fub- 
mittcre deftinarat  J  &in  eusn  finem  ,   Ridolphum  F'lorcntinumj 
Pontificis  miniHrum,  cum  pecunia  in  Belgium  miferat:quod  tefta- 
tur  Hieronimus  Catena  in  vita  Pii  Quinti. 
VidXamdtaum  anno  ij7  iyEundeajdnao  if  S^.^ittiJcnttanno  Mtfp^d''  i(7>' 

VtrHM 
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VtrumfubditifyContrA  legitimum  regni  fttcceQ'orem ,    RdiglonU 
Caufa  ceniHrnreliceat  ? 

CUm  Heniicus  tercius  Rex  Gailia:,pfolem  non  baberet,  &  fuc- 
cedio  in  rcgno,Navano  ,  &  poft  CondaEO,Reformat»  jeligi- 
onispropugnatoribus,ex  juredcberetur,  Ponrificii  Galliat  Princi- 
pes,Pontifice  &  Hifpano  confciiSjConjurationem  occuJte  inierunt 
fub  religionis  Catholica;  cuendx  velo,  nomine  Sacra  Ligat/ive  llni- 
onis,ad  Reformatam  Religioncm  funditiis  extirpandum.  Qui  in 
hanc  nomina  dederunt.tidem  mutuam  jurejurando  obftrinxerunt,> 
fe  neutiquam  in  Gallia  quenquam  regnare  pafruros,qui  ?.liam  Re- 
ligionem,quam  Catholjcam  Romanam,profeflrusfuiflct,aut  profi- 
teri  velletjneque  cum  admifluros,qui  in  alia  enutritus ,  etiamfi  earn 
abjurarct ,  ne  regnum  adcptus  Religionem  avicam  labefa<5larct. 
Qux  fingula  ad  cxciudendum  Navarrum  ,  Be  agngtuiiL  Condseum 
fpedaife  nemo  dubitavit.  Conjuracionis  patroni  contendunt,  jus 
lucceflionis  in  regno  rationc  fanguinis,a  legibus  humanit  pendere, 
quas  populus  mutare  poflit ;  in  fucceflbre  alias  qualitates,  pra;ter 
proximitatcm  fingiiinis  fpecSandas^ne  irieptus  ad  gubernandum,ad 
regnum  promoveaturjReligionem,  &  cukiun  Dei  praecipuiim  cu- 
jufque  reipub.  finem  effe ,  &  proinde  ab  omnibus  cavendum,  nc 
Principem  admittant  qui  a  vera  Religioncalienuseft,&  quem  cul- 
tui  divino  inimicum  fufpiccntur.Ex  parce  advcrfa  aflericur,utcunqj 
in  regnis,ubi  fucceflx>res  per  Ele<f^ioncm  fufficiuntur,  populi  jus  fie 
de  idoncis  ftatuete,  in  rcgnis  quibus  h^reditario  jure  fuccedltur 
jus  quod  ex  fanguine  competic,  nemini  aufercndum;  Cum  Lylan- 
der  Laccdsemone  legem  rogaret.uc  maxime  idoneus,non  proximus 
Hcrculci  fanguinis  in  regno  fuccederct,uti  Plucarchus  refer£,ocmi- 
nem  invcnit  qui  ejus  fententl»  fuffragaretur.  Et  cum  inter  Hyrca-^ 
num  &  Ariftobulum  frat'res  de  regno  Juda;a:  contentio  haberetur, 
Pompeius,  cujus  arbitrio  lis  deferebatur  ,  quod  Jofephus  tradit, 
Hyrcanum  feniorem,etfi  minus  idoncum,  Ariftobuio  juniori  prx- 
tuliL  Religionis  caufa  nihil  injuftum  peragenduni.  Anibrofius, 
cum  injuriam  non  fibi  tantum  ,  kA  &  Gregi  fuo  ,  &  Chriflo,  fieri 
crederet  ;i  Valentino, Valentiniani  filio,  populi  fatis  concitati  mo- 
tu,  ad  refiftendum  uti  noluit. 

\\d.(^amde num  anno  1581.   parfoniumfub  nomint  7)oleman  Je  fuatJUioyte,  to. 
ba^memHajvardumcontrAVolrmtfiHUmCTVifumlit',*  ca^nnu:^  167. 

J» 
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Att  repr<efaliisfim  lie  it  £  ? 

IMperator  Zeno,sequitati  nacurali  contrarium  dicit,ut  pro  alieno 
d€bito,aUi  moleftentut: ;  &in  Novella  Juftiniani  prohibentur 
Pignoraciones  pro  aliis-.addita  caufa.  Quod  rationem  non  habec, 
aliutn  erte  debirorem  ,  alium  exigi :  Jure  camen  gentium  introdu- 
dlum  apparer,uc  pro  eo  quod  priElhre  debec  Civilis  Societas  ,  aut 
ejus  caput ,  five  per  fe  primo  Xwe  quod  alieno  debito  jus  non  red- 
dendo,feobflrinxerinc,obligata  fiat  bona  omnmin  fubditorum. 

Vl^XSrotiimlib  i .cif.^ .^ .\ .O"  ^.  Cettilemlib.i  ctp.ti.^yiUmlib.i.u^ .<^, 
Sect.    VII. 

t>e  §}u^<iijlionlbui  Status  Inter  eos  qui' 
bufcum  Betlum, 

^Itt^fliones  de  Stat u^inter  eos  tjttihufcum'BeltHm  wtercedit  ,f(t>ft, 
cttmde  ^onditione  Priru:ipi6^popft!i^vel[ubditorum  circa  helium 
duyitatMTyHtpote  an  alujHt  Hojies  habeytdifint ,  An  Inimici  ah 
online, an  a  Domic il to  hahendi  ftnt. 

An  hofies  habendi  fint  qui  contra  NatHram  delinquunt  ? 

HErcules,narrantc  Diodoro,veteres  GaUos ,  qui  carnes  huma- 
nas  epulabancur,  abcornore  abftinerecoegic,  &  Alexander 
Sogdianos,qui  in  parentes  eranc  impii,domuit:Vafquius  vero 
Molina,&  alii  ad  juftitiam  belli  requirunc,  ut  qui  fufcipit  laefus  fit, 
aut  ut  in  eum  qui  delmquit,  unperium  habcat.  Scd  fciendum  eft, 
Reges,non  folum  ob  injurias  in  lc,auc  fubdicos  fuos  comnnilfas  pce- 
nas  pofcendi  jus  habere,fed  &  ob  eas,quae  in  quibufvis  perfonis  jus 
Nature, aut  gentium  immanicer  violanc^  cum  poteftas  puniendi, 
non  folummodo  fit  effedus  juris  Civilis ,  fed  veniat  etiam  ex  jure 
Naturali.  Hujufmodi  vero  bel!a,qua;  ad  psnam  exigendam  fufcipi- 
untur,faci!e  injuflitias  argui  poirunt,niri  fcelera  fint  atrociflima,  & 
manifertinima. 
\/id,GrotiuaiUb-i,(ap. lO.^.^Q,  ^tntilem  Ub,z.cip,i. 

A» 
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An  Hofles  habendiftnt  qui  alienifunt  a  Reliaione  ? 

DArius  Rex  Perfainm  Cari:haginenfes,qui  Deos  hominum  in- 
nocentum  fanguine  adorabanc  bello  profcquucus  eft.  Et  in- 
ter alias  caufas  Belli  Peloponefiaci,  inter  Athenienies ,  &  Laced^- 
monios,una  perhjbecur,quod  in  eos  quos  Deos  pucabanc,  irreve- 
rentes  effenc.  Ad  Dclida  camen  qux  in  Deutn  committuncur,  vin- 
dicanda,bcllum  jufte  fufcipi^pofi:  alios,  negatCovarruvias.  Statui- 
tur  vero,eosnomine  human»  Sociciatis,coerceri  pofle,  1  Qui  Ca- 
codaEmonas,aut  homines  flagitiofos  colunt.  i"  Qui  numen  cffe,aut 
abeores  hominum  curari  diffitentur.  3"  Qui  Chriflianifmum 
profitentes  profequuntur;  ita  Conftantinus  Licinio  ,  Imperatores 
alii  Perils  bcllumintulerunt,quod  Chriftianos  panis  fubjicerent. 
Arraa  jufte  non  inferri  ii$,qui  Chriftianam  Religionem  non  am- 
ple(5tuntur,quod  Religio  Chriftiana  natucaltbus  argumentis  per- 
fuaderi  non  poteftjnedum  iis  qui  Chnftianifmum  profitentes ,  de 
quibufdam  qua  aut  extra  Legem  Chrifti  funt,  aut  in  Lege  fenfuni 
ambiguum  habere  videntut,dubicanc,auc  crranc. 

\ii.^Toiiumlib.ixCap.io,jf^t^  45,  Gntifemlib  i.u^  S  9  to. 

An  tj/tiah  ori^inefubiitm  fnU  wipj(ci,apud  amicos  degens  arntcm 
cenfendm  fit  ? 

CIvi  Mediolanenfi,querenti  dc  injuria  a  Florentinis  iliata,  Flo- 
rentia:  juscftdenegatum.  Quxritur  An  Repraefaliis  concefTis 
contra  Florentinos,ejus  bona  capere  liceat  ^quiPlorentix  na- 
tus,Romae  aliquandiu  habitavit?&  vidctur  quod  non ;  quia  Reprae- 
falixjufteconcedi  non  poflimtjniii contra  eos  qui  func  in  culpa, 
qua  abfefttcs  affici  non  videnturj&  quod  cum  quis  participac  duas 
qualitates,ucpote  ab  Origine  &  i  Doraicilio,ea  qua  prodeft,magis 
infpicienda  fjt,  maxime  contra  ReprafaHas,  qus  licet  aliquando 
permifsae,nunquam  tamen  funtfavorabiles.  Alii  tamenita  diflin^ 
guunt.  Nifiqui  alibi  habitat,  in  CivitateOriginis,  per  fe,Yelfuos, 
lubeat  munera. 
V'Ki.Burtolum  de  Rtprt/aliuiUffir- 

Q  An 
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Jl»  qui  ab  Origine  Amicifmt  fttbditm  ,  apud  Ininticos  domici/ium 
haheMSyinimicoruntftthditHsfit  habetfdt*^  ? 

COodance  inter  Anglos  &  Venetos  Amicitia,  Anglus  cui  con-; 
celsx  erant  Reprxfalii  contra  fubditos  Regis  Hifpani,  interci- 
pitbona  Veneci,quj  inHifpaniacommdratuseft.  Baldus  per 
rationes  in  cafu  prsrcedente  memoratas,ait  injufte  capi;  Barfolus 
autem,prout  in  fuperiori  diftin<Sione,affi.rn:iat  alibi  natos ,  cum  re- 
iiquis  fubditiSjRepraffaliis  efse  obnoxiosXi  una  cum  iis  fubeant  mu- 
cera.  Cut  afsentit  Grodus,qui  fcribit ,  quod  jure  gentium  Pigno- 
ratioiii  fubjaceant  omnes  fubditi  injuriam  facientis  ,  qui  tales  func 
ex  caufa  pcrmanente,fivc  Indigense/ive  Advehjc;non  qui  tranfeun- 
di,aut  morat  exiguae  caufa  alicubi  funt;  Introduda  enim  funt  Pig- 
norationes  ad  exemplum  onerum^qux  pro  exolvendis  debicis  puo- 
licis  indicuncur. 

Vii.'Battol  ii  7^pr«f<il.<{u«fi.7    Grotiamjib  ptitKl.7.  FrmelfdnH Mice»u 
tiuM  in  Repert. juris  Civilis/idtttulumSoluto  matrtmonio. 

Vtrum  ad  militiam  Hufiium  proficifcemes  ,tait^Ham  Hoftes  tra^ 
Hare  liuat } 

CUm  Lannvini  ad  auxilium  Latinis  fefendum  irent  contra  Ro- 
manos,&  quamprimum  portis  egrefli  eflent  audivifTcnt  vidos 
Latinos, ftatim  in  urbcm  redierunt,Audierunt  taraen  i  Prafto- 
refuo,  protantulav/amagnam  mercedem  fplvendam  efse.  Et 
cum  Caius  P!inius,Tiajanum  Imperatorem  confuleret,  quid  flatu- 
endum  eflet  de  duobus  fervis,qui  inter  Tyrones  deprehenfi  erant, 
an  pana  juris  iis  infligenda  efset(de  quo  ipfe  dubitavit)  quod  non- 
dum  in  numeros  diftributi  eranf.Refpondit  Trajanus  in  eos  anim- 
advercendum  efse,quod  Dies  quo  probati  funt,veritatcm  Originis 
ab  iis  exegit:Contrarium  tamen  defendit  Gentilis ,  pro  quibufdam 
Anglisjn  partes  Regis  Hi  fpaniac  tranlcuntibus^ab  Hoilandis  captis 
ne  ftilicet  interficerentur.  Quod  pro  hoftjbus  habendi  non  funt, 
qui  in  numeros  hoflium  nondum  funt  relati:quod  ita  de  Militibus 
lex  de  iinirat,quod  militaturi  crant,fub  conditione,fi  Hifpanus  eos 
acciperetjQ^od  in  odiofis  cceptum  pro  complete  non  habetur.La- 
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nuvinos  publico  cofttilio  fniflc  profedos,  atque  ita  Hoftes  fmflc 
quamprimum  auxilium  publice  decretum  fuit :  Et  Servos  de  qui- 
bus  Trajanus,  cum  piobati  cflent ,  quafi  in  numeios  relates,  eti- 
amti  juramento  nondum  aftrifti  fuiflcnt. 

ViJ^  GeMtilemJdi>oe4t.Hiff€».Ub,x,t4f.ff.  PUnima  f^ift.  lib.  lo.  E^ifi. 

Vtrum  Exteri,  tfuicim  Sttbiiitii  contra  Principem  militant  Rc- 
bellcsfmthahendif 

CUoi  Comes  Dcfmonii  &  alii  in  Hibernia  rebcllioncm  conci- 
taffeoc,  ad  eorum  auxilium  Itali  &  Hifpani  mifli  funt ;  quos 
cum  Greius  Prorcx  aliquamdiu  obfediiTet ,  coiibquium  peti- 
crant;  quod  negatum,  quia  cum  Rebcllibus  fe  cpnjunxcrant ,  qui- 
bufcumnondecuit  colloquium  admitterc;  Sunt  tamcn  qui  cen- 
fcnt  Neminem  rebellem  habendiun ,  nifiqui  fubditus  fuerit.  Alii 
quofcunqu€  qui  fe  Rcbcllioni  mifcuerint ;  quemadmodum  rcos 
kii  Majcftatis  ,  qui  Majeftatcm  latdenti  opcram  prarftant  j  EcPi- 
ratica:  pravitatis  (etiamfi  alias  revera  hoUes)  qui  in  navi  piratica  0- 
peram  piratis  navanc. 

Vid.  C<andm9m,anno\%io.  Gent'tUm  jiivocat.  Hifpen  lib.  i, cap  io>  luiium 
Cttrnm  ^.[tnttiit.  Upe Majtfi.  nu.  6, 7, 

Vtrum  Belg't  Suhditi,  cum  ejuibm  Rex  Hifpa»i<e  tanquam  liberii 
traEiare  cottfentiit,  a.  Tjuminio  eJM  immmitatem  confecjUHti 
funt> 

CUm  eK  parte  Aiberti  &  Ifabella:  Archiducum  Auftriar,  in  quos 
Philippus  Res  Hifpanix  ,  omne  jus  fuum  in  Provincias Bcigii 
cranfmiferat ,  Foedeiatarum  pfovinciarura  Ordinibus ,  de 
Pace  vcj  Indiciis  traducus  proponeretur ;  Or  dines  orhnino  renu- 
crant,  ni(i  prius  libcri ,  &  fui  juris  a^nofcerenrur :  undeArchi- 
Duccs  profitebantur,  ciim  fuo,  tum  Catholici  Regis  nomine,  fe  pa- 
ntos cum  iis  agere,  fub  ea  qualitate,  &  Provincias foederatas  tan- 
quam  libcias  aenofcentes,in  quas  nullum  Pominii  jus  pra:tendant; 

Qji  idquc 
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idque  trafbtuS  articulo  primo,  qui  etiam  ab  Hifpania  rege  proba- 
tos  fuic,  declaratum.  Poftea  cumOrdines  provinciarum  fcedera- 
tarum,  non  folum  propria  abdicatione  Regis,  fed  ipfius  Regis  ,  & 
Archiducum  agnitione  ,  fe  liberos  efle  contenderent ;  pro  Archi- 
ducibus  &  Hifpano  refponfum:  Veiborum  formula  nonabfolutam 
libercatemProvinciisadferi,  fedperfonis  tradantibus  certam  ad 
tra(5tandum  qualitatem  tribui ,  quam  nifi  induercnt  ne  pafcifci 
quidem  cum  Principibusulla  ratione  potuiflent:  Principes ,  quan- 
tum ad  iilum  tradacum  duntaxat,  Majefhcem  exuifle:  Vcrbum 
tanqitam  p!erumq;fimilitudinis,  non  veritatiseffenotam:  NuHam 
juris  Regii  ce(Tionem,nuIlam  Rcfignationem  intcrvenrflej  qux  non 
nifi  certis  formulis,  &  folenni  juris  Ordine ,  cum  etiam  dejpratdiis, 
aut  rebus  privatis  difponitur ,  cxpediri  folent:  Pod  admiffum  tra.- 
6iatum,  Ordines  dc  ulteriori  rcnuntiatione  Imperii  egiflfe ,  &  Pra^• 
fidem  Janinum  ,  .Galli*  Regis  Legaium  monuifle ,  Prmcipibus  fas 
non  cue,  in  prxjudicium  Succeflbruni ,  Res  imperii  diminuere. 

Vid.  Baudium  CT  Puteamm  ie  (ndutiU  Belgioit,  Parric,  ArmachAnum  Martif 
GaltUi  lib.  t.  cap.  5,  Cloj^.O'  ■D.idcap.SelitXtV.tanquAm  deMaj6rit,Q' 
ObcdUmia, 

Sect.    VIII. 

De  §lu^<£jliombHS  Dominii  inttr  cos 
quihu/cum  helium  ej}. 

QM/t(iiones  *Damtnn  inter  eos  (jHibufcMm  Bellum  ejl^funt ,  velnti 
cum  dubitatHr  ,  de  AccjutfitioHe  pArticuUri^ut  cum  resfinguU 
cafiftntttr,  ah  Hofilhw,  "Tiratii,  vel  alia  :  ^  de  Acejuifitione 
MftiverfaJi-yCMmterritona,  W  regna  invadantHr  ^  velfnhjH- 
gantur. 

An  res  (th  hofiibm  capu,  c4pietttittmfM»t ,  anteqMm  dedtt&^fmp 
intra  pneftdia? 

CAjus  Jurifconfuitus,ait,  Qua»  ex  hoftibus  capiuntur,  jure  gen- 
tium ftatim  fiunt  capientium ;  Placuit  vero  gentibus,  ut  rem 
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cjepifle  is  intelligatur ,  qui  ita  detinet ,  ut  recuperandi  fpempro* 
babilem  alter  amiferit;  ut,  cum  res  mobiles  intra  fines,  id  eft,  intra 
pRcfidia  perdu(5tac  fuerint ;  cui  confequcns  videtur ,  ut  "Naves,  vel 
res  alls  in  Mari,  capt*  turn  demum  cenfeantur,  cum  in  aavalia,  aut 
portus,  auteum  locum  ,  ubi  totaclaffisfe  tenet,  perdudaefunt; 
nam  turn  defpcrari  incipit  recuperatio.  Sed  rccentiori  jure  genti- 
um, inter  Europsos,  inquit  Grotius,  introduc^um  videtur,  ut  talia 
capta  cenfeantur ,  ubi  per  horas  viginti  quatuor  in  poceftate 
hoftium  fucfint :  Quod  Petrinus  Bcllus,  &  Gentilis  minime  pro- 
bant. 

Vii.Cretmm.lib.  i.cap.6,%  x>;.4.  fe>rin'.B(Him,fart.  j.  fit.  i.nu.it. 
Cjextilei»  AdvecAt.  Hi^en. lib,  i,  cap,  i. 

An  Res  ah  Hoftihui  capu,  in  amicum  territorium  delau^^rioriimi. 
^ominu  jint  refiitttendai. 

NAves  Hifpanicgp ,  abHollandis  capr»  in  portus  Angliaedelata* 
funt,unde  Hifpani  ad  tribunal  maritimum  Angliae  provocant, 
&  reftitutionem  navium ,  &  bonorum  petunt :  Quia  jus 
Poftlmiinii,  quo  res  prioribus  Dominis  reftituuntur,  nonfolum 
obtinet  cum  res  in  fuos  fines  pervcnerit ,  fed  ut,  Pomponius  Jure- 
confuitus  ait ,  Si  in  Civitatcm  Sociam,  Amicamve,  aut  ad  Regem 
Sbciiim  ,  Amicumve  venerit :  Quia  ibi  primum  nomine  publico 
tuta  effe  incipit.  Erat  aucem  tunc  tempohs  ,  Rex  Angiise  /imicusi 
Regis  Hifpaniae ;  Grotius  vero,  poft  Ganmiam, hoc  intelligendum 
efl'e  ait,  non  de  Amicis,  aut  Sociis  fimpliciter ,  quibufcum  Pax  eft ; 
fed de  lis,  qui  in bello  eafdem  partes  fcquuntur.  Apudeosenim 
qui  Amici  liint,  fed  non  earundem  partium,  bello.inquit,  capti  fta- 
tum  non  mutant ,  nifi  ex  fpeciali  pado.  Quomodo  in  fecundo  foe- 
dere  ido  inter  Romanos  &  Carthaginicnfes,  convenerat;  ut  qui 
a  Carthaginienfibus capti,  ex  populisamicisRomanorum,  iiipor- 
tus  Romanis  fubditos  venifTent ,  in  Libertaterti  vindicari  poftenc , 
ntq;  Cafthaginienfium  amicis  par  juseiTet.  Contra  Gammam  6c 
Grorium  contendit  Gentilis.Poftliminium  efle  apud  Amicum,  qui 
non  eft  hoftis  adverfe  partis ;  quia  Lex  loquitur  non  folum  de  So- 
cio, fed  etiam  de  Amico  j  quod  ratio  Legis  faeit  poftliminium  ubi 
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quU  in  tuto  eft.  Non  obftare  quod  cautumell  foedere  inter  Ro- 
manos  &  Carthaginienfes ,  quiafarpein  fcederibusex  fuperabun» 
danti  cavecur  de  lis,  quzeuam  de  jure  alias  prsilanda  func 

SiA.^rotium.lib.i.  t^,9.ff,x.  CtmrMmDtikLuftiM.i^^,  gentil,  Jiv*- 

Ah  res  capt*  haketttU  Jim  ,  f  m«  a  ferfequentibiu  evaclere  nonf^ 
tHernnt? 

TRircmcs  Melitcnles ,  Piratas  quafdam  fequuta  ,  ita  eos  pre- 
mebant,  ut  omnino  in  raanus  MeHtenfium  eflfent  pcrventuri , 
omni  fpe  evadendi  dcfticuti ,  cum  ejed^i  in  infulam  Corficam  i 
Corfis  capiuntur.  Undequxlitum  fuit,an  Melitenfibus  eflent  rcfti- 
tuendi  :&  confuluit  Cepnalu.c,  cunc  rem  capcam  did  ,  quapdo  au- 
fijgerc  non  potcft  quin  capi3tur,&  conclulic ,  Piratas  Militenfibus 
reftituendos ,  aut  tencri  Corfos  ad  damna&  imerefle ;  quia  fue- 
runt  incaufa,  quo  minus  Melitenfes  finem  ac  prxmium  laboris 
confequerentur.  Akiatus  in  feris  fie  cenfet,  qu«  non  poflbnt  eva- 
dcre:Ludovjcus  vero  Molina  Dominium&  pofleflionc  ejus  efle  ait, 
qui  adualiter  capit;  cum  percuflto  alterius,  non  fit  fatis  ad  capien- 
dum :  Quod  fi  percuflio  caufa  fuit  ut  ab  aiio  capcretur ,  utique 
jus  efle  percutienti  ut,  pro  qualitate  datx  cau& ,  ipfe  aliquid,in  re 
capta  emolumcnti,  &  juris  habeat. 

Vii,CeplnLhUB.eOnft.  3  6,  gentilem  Advoear,  Hifpan»  lib,  i.  m^.  4* 

Vttftm  eornm  bo»a  ,  quorttm  off  tela ,  Mtt  «gri  ah  HtftilfHS  occH- 
jantftr,  depradaci  Uceat  ? 

BEllo  inter  Carolum  quintum  Impcratorem,  &  Franclfcum  Re- 
gem  Gailiz,  Galli  multa  oppida  ditionis  Ducis  Sabaudiae  oc- 
cupaverunt ;  unde  arrepta  occafione  Caffariani  milites ,  non 
minus  fubditorum  Ducis  Sabaudwc  bona  diripicbant ,  quam  fi  Re- 
gis Gallix  fubditi  fuifler^t,  quia  eof um  hoftibus favere,  Sc  iis  auxt- 
liumprxbereyidebantur;  Pctrinui  vero  ikllus  id  minimcproba- 
vit :  Quod  Pedemontani ,  quoaivis  Callos  in  eoruai  agris  fulli- 
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nerent,  &  iis  etjam  auxilia  prxberenc,  id  non  ultro,  autanimo  in 
Gallos  quam  in  Cslarianos  propenfiori,  Ted  vi ,  &  tnetu  eorum 
quibus  leflftete  netfatiie,  nee  tutuni  erat,  fetifle  prilunjendi  e- 
iant :  Vis  veio,  &  metus,  a  dolo  &  culpa  cxcufant,  &  a  pcena  auc 
damno  imtnunes  ;'eddeie  dcbent. 

Vid.  Petr^'Btllum  part.  i. tit.  it.  nu.  j. 

Aft  AmicorkM  bona  in  navi  hofiili  caprre  Ikeat  ? 

VUlgo  tiaditur,  finavis  fit  obnoxia ,  bona  etiain  obnoxia  ha- 
beri ;  Grotius  vero  dicit.  Quod  dici  folet,Hoftiles  cenfeii 
res,  in  Hoftium  navibus  repeitas ,  non  ita  accipi  oportere 
quail  certa  fit  Juris-gentmm  Lex  ,  fed  ut  prxfiimpcionem 
quandani  inducat,  qux  lainen  validis  in  contrarium  probationibus, 
clidi  poffif.  Atque  ita  in  Hollandia  anno  1 3  3  S.flagranti  cnm  Han- 
featicis  bello,  frequenti  Senatu  ad  judicatum  tuifle  ,  &  ex  judicaco 
in  Legem  tranfiiae. 

ViJ.  Grotium.  Ub.  3 .cap.  6.  ftS  6^  EundempUnius in  annotit .adcap ,iMb.,i» 
ConJuUtum itiariSfCap  ij7. 

Aft  Ainicomm  naves,  Inimcorum  bona  ciefere»tes,priitd<t  cedant? 

CUth  Belgia  mercat,ores,  Regi  Hifpano  adharreiites ,  merces  in 
Hifpaniam,  in  Anglorum  navibus  clandcftinc  tranfmitterent^ 
Zelandis  Incolae^qui  cos  hofiili  odio  profequebantur,indigne 
ferentes,  naves  quafdamAngloaiin  id  faditantes  ceperiint ,  &a 
Judicibus  Admnalitatis  pro  praeda  legitima  adjudicaii  obtinuc- 
runt.  De  quo  Angli  querentes ,  Zelandorum  naves  in  portus  An- 
glix  appulfas  ,  detineri  procurarunc ,  &  prifedos  pro  reparatione 
incarcerari.  Principe  vero  Auriaco  Rcginam  demulccnte,  concoi- 
datnm  ell ,  uc  naves  8c  perfonae  capci  utrinq;  reflituerentur.  Pro 
fencencia  Judicum  facerevidctur.  Quod  navis  in  cx)mmifsum  in- 
cidit,  de  jure  civili,  in  qua,  ftiente  Domino ,  merces  illicitae  defc- 
runtur.  Et  Edidum  Gallicum,  quo  ordinatum  efl,  fi  in  Socia  navi, 
hoftium  merces  invenca?  fuerint,  etumNavem  legitime  acquiri. 
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^quius  tamen  eft,  ut  Amiconim  naves ,  ablatis  tantum  mercibus, 
(nifi  prohibitas  dcfcrant)  dimictantur :  &  per  Confulatum  Maris, 
<juo  Mediterranei  jus  continetur,  qui  in  araicorum  navi,  hoftium 
bona  deprehendit,  pro  eo  ttinensquod  navis  prxftitic  naulum  Ibl- 
veie  tenecur.  ^ 

Vid.  mfloTtam'StlEic  anno  1^76   Merifeium  lih,  i.  rip.  xo.  Centilem  /id- 
<(jocaKHi/^n.l'to.  i.eap.i^.  CroiiuminAnnotac.  ad  cup.  ulib  3, 

a/^«  res  Amicorum  ad  hofies  tranfeuntes  tntercipere  liceM? 

PAulusDiialinus.Sigiftnundi  Polonia!  Regis  Legatus,  poftquam 
Keginst  Eltzabcthaf  literas  tradidifset,  more  in  Angha  infolito, 
ad  inferiorem  conclavis  partem,  vultu  ad  Reginam  obverfo,  retro- 
cefTit :  Ibi  alta  voce,  oratione  Latina  conqueritur ,  Jure  gentmm 
violate,  Commcroa  cum  Hifpanis  aRcgina  prohibita  ,  quafitoq; 
inde colore,  bona  in  Hlcumcfse  abrepta :  Proinde  ablata  rcfti- 
tui  &  liberam  jam  inde  in  Hifpaniam  navigacionem  permitri  po- 
flulat:  Sin  minus,  dcnuntiat.Polonum  rationes  intturum  quibus 
fuis,  fuorumq;  fubditorum  rebus  confulat,  &  eos  refipifcere  faciat, 
qui  injuria  authores  extiterunt.  Regina  vero  extemplo  audaciam 
hominis  his  verbis  reprclTlc.  Quam  decepta  fuil  Legatum  expedar 
vi  Heraldum  inveni ;  Non  pcmum  fatis  mirari  tantam  audaciam 
&  temeritatem :  Si  tale  aliquid  Rex  tuus  tibi  mandaverit ,  quod 
vald^dubito,  ideofadumexiftimo  quod,  juvcnis  cum  fit,  neque 
prdinaria  fanguinis  (ucceffionc,  fed  Eledione  ad  regnum  promo- 
tus,  rationeshujiifmodi  negotiorum  nonadhucimclligat,  necea 
qux  nobis  cum  ejus  Praedecefsoribus  intercefserunt.  Q^od  tu  jus 
gentium  pr£etcndis,fcirc  debes,  cxorto  inter Keges  bello,  licerc  uni 
parti  auxilia  ,  vel  Tubfidia  ad  alteram  partem  mifsa  intcrcipcre  ,  & 
providere,  ne  damni  qmcquam  indefibi  accidat.  Hoc  nos  dicimus, 
Naturx  &  gentium  juri  else  confentaneum  ;  &  non  a  nobis  fo- 
lum,  fedctiam  a  Poloni*  Suecisrq- regibus  faditaturn ,  inbellis 
qua  cum  Mufcovitis  gefserunt  .ita  Regina.  Hue  fpedat  quod  De- 
metrius cum  A.micam  tcneret  exercitu ,  Athenis  famem  fadurus 
gubernatorem  cum  nave  frumentum  inferre  parantem  ceptc ;  & 
Carthaginienfes  Romanes ,  qui  hoilibus  comraeatum  attulcrunt, 

ccperunt; 
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ccpernnteofdem  vero  lepetentibus  leddiderunt.  Diftinguendum 
cenfet  Grotius  de  rebus  quae  deferuntur,  quarum  alia  in  bello  nul- 
lum ufum  habenc  ,ut  qua?  voluptati  inferviunt,  quod  genus  querc- 
1am  Hon  habet;dli2  in  bello  tantum  ufum  habenc,  ut  arma  qua;  qui 
hoftibus  fubminiftrantjin  hoftium  partibus  habentur;Alix  funt  qua 
in  bello, vel  extra  bellum  ufum  habenc,ut  pecunise,  commeatus,  rta- 
ves.quas  etiam,{i  earuni  fubvedio  deditionem,  quae  expcclatur,  im- 
pedire  poterit,intercipere  licet. 

\iA.CAmd«nAHno\^9j.  ^roriumlib^  cap.i.^  5.(^  in annotat. ibid  late  dif- 
Jirentem  (jentilemlib.i.cap.zijE'itndem  ^dvocat.Hifpan.lib.i  cap.to 

Z^trum  prohihitafpecJe,ff€  ad  hofies  defer atur ,  matcriam  ex  q$M 
conficitHrfl)  ectes,intercipere  liceati 

CUm  prohibitum  eft  ne  arma  ,  aut  naves  ad  hoftes.deferantur, 
quarritur,an  fi  quis  ferrum,exquo  arma,  vel  tabu  las  aut  ligna, 
ex  quibus  naves  conftruuntur,deferat,an  incidanc  in  commit- 
fum?  Dubitari  poteft,quia  a  compofico  ad  materiam  non  bene  ar- 
guitur ,  &  Statatum  ,  vel  Edidum  psnale  non  eft  extendendum. 
E  contra  ftatuitur,quod  ubi  eft  eadem  ratio  prohibitionis  materiar, 
&  fpeciei,  idem  jus  in  utraque  intelligendum ,  maxime  ad  prafca- 
vendum  fraudem,unde  Senatus  confukum  Macedonianum ,  quod 
prohibet  pecuniam  filio  familias  mutuo  dari,  extenditur  ad  res  ali- 
as,ex  quibus  confici  poteft  pecunia  ,  cum  contra^lus  fraudem  (a- 
pit.  Item  cum  Prohibitio  proccdit  fecundum  jus  commune,utpore 
cum  jus  Civile  non  folum  arma,fed  etiam  ferrum  ad  hoftes  deferri 
prohibeat,&  Canjones,qui  gale3S,id  eft  triremes  ad  Saracenos  ferri 
non  perniittunt,  ctiam  lignamine  galearum,  id  eft  ligna  &  tabulas 
ex  quibus  conficiuntur  triremc$,ne  deferantur  intcrdicunt. 

\\i,L,t,qtutii  txpOTtirinm  debunt  ,Guidont2}€cif.  37 1. 

R  An 
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^»  c  umfrohibetur  quid  defer ri  ad  hofies,firei  prohibit*  accefori- 
Mtn  deferatur,capere  lieeat  ? 

BEllo  inter  Cacfarem ,  &  Rcgem  Ga  llix,  Duces  convenerunt, 
ut  quxdam  ultro^citroque  tranlmiFci  polfinE ,  exceptis  armis 
cujufque  generis.  Evenic  ut  mercator  quidam  partis  Caefarcae, 
inter  merces  conceflas,  centum  ,  aut  quinquaginta  vaginas,ad  re- 
condendos  enfes  transferret,quae  a.  Gallis  interceptaf  funt  quia  va- 
ginis  ctiain.ut  enfibus,ad  rem  bellicam  hoftes  inftruuntur-  Durum 
tamen  videbatrur  quia  lanea,&  linca,qux  funt  neccfTaria  ad  vefti- 
mehta  militum,inter  merces  prohibitas  non  cenfentur,Et  vaginae  no 
funt  nifi  indumenta  Enfium;  Mercator  tamen,  uti  rcfert  Petrinus 
Bellus,mercesamifit,perjuftitiam,inquit,  Caftrorum ,  qua:  fxpefit 
abfque  libris,&  non  raro  cum  levi  conlideratione. 
Vii  tetttnum  Tit  Hum  de  re  millt.part.fjnu,  16. 

XJtrum  Bona.  prohibitA,deprehenfa  in  via  ad  locum  hofiilem,  prout 
deftinata  ad  Hefies,capi  poJJintJ 

NAvis  Geouenfis  onufta  mercibus  ingentis  pretii,  in  itinere  ca- 
pta  fuit,quan  arma  ,  Sc  res  prohibitas    ad  Turcas  dcferret, 
confuIuitRodericusSuarezius,navem&bona  reftitui  debe- 
ie,qu6d  res  ad  hoftes  advedar  non  funt,&  quia  manifeftis  indiciis 
non  apparuit,navem  ad  portum  Turcarum  deftinatum  .  Juris  con- 
fulti  dicunt,quod  Judex  habet  arbitiari ,  quod  qiiis  iturus'erat  ad 
loca  prohibita^fi  repertus  fuit  in  confinibus  loci  prohibit!,  extra  vi- 
am  ad  locum  ,ad  quern  pritendit  iter  propofitum  fuifle.    Et  quod 
in  itinere  captus,xque  ac  fi  ad  locum  hoftilem  perveniflet ,  pcEUx 
obnoxium.quia  intereft  nc  bona  prohibita  deferantur.    Nicolaus 
etiam  Boerius,navcm'cum  bonis  prohibitis,  in  itinere  captam  pro 
prafda  legitima  adjudicatam  fuiffe^refert ;  Alii  diftinguunt,  quod 
aut  poena  refertur  ad  vcrbum  prateriti  teinporis  ,  ut  putafiquis 
portaverit,&  tunc,inquiunt,requiritur  aflus  confummatus ,  aut  ad 
vetbnm  prilentis  rcmporis,  ut  puta  fi  quis  portet ,  vel  repertus  (it 
portare,&  tunc  futiicit  quod  itinere' fit  deprehenfus, 

yt'd  Sartoi.idL.^tfifcaleiC  Je  Navitular-  ^terium  2)ccis  178,  B»ldJn  i 
cuTHpToponaatCdt  mutit.fanorc^ 

Vtrum 
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XJtrHm  iif.cjdihus  csncejfftm  efl  cafere  tranfettfttes  ad  hofies,  capere 
liceat  alf  hoflibhs  redeHKtes  s 

COnftitutione  Hifpanica.fi  Clerici  dcpif hendantur  fercntcs  ar- 
ma,poflunt  per  Judices  ficulaiesarmis  fpoliari.  At(i  veioeos 
geniflcconfiiterit.ab  iis  Judicibus  fecuri  funt.  Vidctur  tamen 
acccflioneir,  &  iegrefrum,eodem  jure  cenfen.  Alii  difl:inguunt,ab 
Intentione,&  fine  llatuentis.  Nimiium,fi  conceffa  fuit  poteftas  ca- 
piendi,ut  prxmio  afficiantur^qui  impediunt  tranfvedionem  bono- 
rum  prohibitorum;iis  duntaxat  pradam  deberi ,  qui  capiunt  ante- 
qiiam  ad  hoftcs  deferantur;  fi  vero  ut  alii  damno  detcrreantur,ne 
tranfvchanCjEciam  bona  eoruni  qui  dctuleiunt ,  redeuntium  capi 
pofle. 

Vtd  D7).iJ  I  fifuguivi  C.defeiv.fugit.  jiffojiilla  smol'.adt,  s.NeratiusT} 
ticluir.foJftJf. 

VtrufH  Herbam  7\(jcetia»am  i  vul^o  Tobacco,  ad  hufies  transferre 
liceat  ? 

Empore  belli  inter  Hifpaniarum  Regcm,  &  Ordines  confatde- 
ratarum  provinciarum  Belgix,quidam  mcrcatores  Angli  na- 
vem  onuuam  herba  Nicocuna  ,  vulgo  Tobacco,ad  portum 
Ordinum  confosderatarum  provinciarum  deftinarunijEandem  na- 
vem  cum  boniSjfubdici  Regis  Hifpaniarum  ,  quafi  bona  ad  hoftes 
transferri  prohibita  defercntcm  ,  interceperunc.  Angli  mercacores 
in  tribunali  maritimo  Regis  Hifpania:  rcftitucionem  navis ,  &  bo- 
norum  pctunc,  Ibi  fubdiii  Regis  Hifpaniae  contendunc  Hcrbam 
Nicotianam  inter  vidiialiacen(endam,fakem  ejus  ufu  vidualium 
confumptionem  protrahi,&  eadem  ratione  confifcandam,  qua  Sal, 
quo  viftualia  a  putredme  fervantur.  Pro  Anglis  proferebantur 
Medicorum  teftimonia,quibus  fumum  herbae  Nicotians  non  nu- 
trirc  contirmabatur  &  Juris  confultorum  Opinioncs,  qui  afTere- 
bant  utcunquefubditorambona,a  paritate  rationis  in  Commif-. 
fum  incidanr,Exterorum  tamen,  &  Amicorum,  nil!  verbis  express 
intcrdida  finc,CoQfircationi  non  efle  obnoiia.Pro  fubdito  regis 

R  2  Hifpaniae 
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Hifpaniac,  in  ipfius  tribunal!  maritima  fententia  lata  eft,de  qua  An- 
gli  ad  Regem  fuum  conqueruntur,  qui  habita  caufx  examinatione 
ScConfultis  in  jure  Peritis ,  Mercatoribus  Anglis  contra  fubditos 
Kegis  Hifpania(,ad  rempertfidum  &  rerarciendum  damna  quae  padi 
fant,  Literas  Reprxiiatiaruni  concertit. 

ytd.  (^ommijS,  ag'  Fioctff'  in  Curia  Admiul,  Anglis» 

Vtrttm  IkitutK  propter  illicitum  tncidat  tn  commijf/tm? 

REfert  Petrinus  Bellus  mercatorem,  qui  cum  aliis  merdbus  va- 
ginas entium  dcferebat ,  non  (blurn  enfium  vaginis,  fed  aliis 
etiam  mercibus,  quas  fexcentis  fcutis  redemit,  muldatum  fuifle,eo 
prxtextu ,  quod  licitum  propter  illicitum  incidat  in  commilTura. 
Paulus  Jureconfultus  ait ,  Si  quid  illicite  navi,  praefente  Domino, 
imponatur,  non  folum  merces ,  fed  etiam  navcm  fifcovindican- 
dam.  Alii  diftmguunt",  an  res  licita  &  illicitx  qu«  una  vehuntur, 
fint  ejufdem  Domini ,  an  diverforum ;  &  aiunt  priore  cafu  omnes 
confifcari ,  pofteriore  res  duntaxat  eorum  qui  rerum  illicitarum 
Domini  fuerant. 

Vii  L.CotemTD.icpvbiittn,  Kp'ibi&D.CytuminliuintpreitiM,  C'deitau- 
tic,  ftnere. 

Utrnm  ^uod  Nauta^  Trincipis  altcrim  navi  beUic<t  -vela  nonfftb- 
mittant ,  Navis  pro  fr<tda  capi  pojfn  ? 

G Alius  Pr3Bfc<ftus  navis  bellica* ,  navi  Hamburgcnfi  ex  Hifpania 
redeunti  occurrens,  oautis  vela  fubmittc-re  impcravit ,  quod 
cum  ipfi  facere  detredarenc,  viaggreflus  fubegit,&  navem  in  Gal- 
Jiam  deducens  ,  pra:dam  legitime  captam,  fibi  &  Sociis  adjudican- 
dam  ccntendit ;  Quod  ad  Principis  dignicarem  fpcdat,  aliarum 
gentium  naves,  navibus  ipfius  infignia  gedantibus ,  debitam  reve- 
rentiam exhibere.  Quod  Edidis  Regiisfancicum  fit,  quod  fub 
capturae  periculoj  alia;  naves  regiis  navibus  fubmittanc  vda.  Pro 
Hambnrgenfibus  refponfum.  In  part'ibus  Hifpanii ,.  ubi  nullum  jus 
Imperii  Galium  vindicat  >  revereotiam  e^  navibus  nou  deberi. 

Edi<Sta 
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EdiAa  Gallica  extraneos  non  aftringerc,  pra?cipue  ignorantcs. 
Hamburgenfes,  prout  Gallo,  ita  Hifpano  foederatos ,  &  in  Hifpa- 
nia  ,  lis  licere  commercium  libere  exercere.  Ladovicus  Servinus, 
Advocatus  regius,  refert  a  Judice  inferioris  tribunalis,  navem  legi- 
time captam,  a  Judicibus  verb  tribunalis  fuperioris ,  qui  cum  extc^ 
tis  &  amtcis ,  non  ex  rigorc  agendum  ccnfuerunc ,  navem  reflitu- 
endam  pronumiatum  efTe. 

ftd.Servinum.ttm.  xtit.tu  lo-  SelJentm Maris claafi  ,  lib,  x.fop.xS, 
ZJtrum  Rfs  a  ^Piratis  recuperat*  frtoribHs  Dominis  fint  refiitit- 

COnftat  capta  a  Latronibus,  &  Piratis  nunquam  in  eorum  Do- 
minium tranfire  ^  Exprelse  Javolenus  ,  fcrvum  ait  furreptum 
a  Lacronibus,  quamvis  poftea  in  manps  hoftium  venerit ,  & 
lis  bello  vidis,  a  vidtoribus  venditus  fuerit,ab  emptorc  ufucapi  non 
poffe.  Ayala  tamen  ineamopinioneminclinat :  Q^od  res,  qu» 
per  illegjtimos  hoftes  erepta,  poflea  in  poteftatem  eorum,qui  jufti 
hofles  lunt,  pervqierit ;  deinde  a  Civibus  virtute  bellica  recupera- 
ta,  vel  commercio  redempta  eft  ,  priori  Domino  non  fit  reilituen> 
da.  Refponfum  Javoleni  in  fervo  admittit,  propter  jus  poftliminii, 
non  in  rebus  aliis,qu«  poftliminio  carent.  Genti Jis  contrarium  de- 
fendit,  nee  diftindionem  inter  fervos,&  res  alias  probat,cum  ratio 
Legis  in  omnibus  concludat ,  qua:  furreptae  funt ;  &  res  aliac  (qui- 
buidam  exceptis,  quae  non  fine  flagitio  amittuntur  )  an^ue  ac  fervi 
poftliminium  habeant:  cum  Genti li  confentit  Grotius  ,  qui  affir- 
mat.  Jus  gentium  non  coneedere,ut  Latrones  vel  Piratae  dominium 
muteat :  Unde  Athenienfes  Hatonefam,  quam  ipfis  Praedones,Pra:- 
donibusPhilippus  eripuerat,  utiedditam  a  Philippo,non  donatam 
volebant  accipere ;  Cenfet  tamen  naturali  ;uri  converiire,  ut  ei  qui 
fuo  fumptu  rem  redemit,  tantum  reddatur,quantum  Domirius  ipfe 
ad  rem  recuperandam  libere  impenfurus  erat. 

V'td.  Aytlanti lib.  i  rit.^.nu.  '40.  Centituu  Advueat,  Hifftnie,  lib,  i . c.  &2« 

Vtrnm 
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&/r<Mf  I»  "Direftione  urbis^  ei  ejut  primus  domum  invuftt,  an  ti  qui 
fofiea  in  dfimo  lattHtem  cepit,  redtmptioni6  pretium  debeaturi 

CUmCiviusqusdam,  uti  refert  Petrinus  Bellas,  diriperetur, 
.quidam  fignifer  cum  commilitonibus  jngrcflus  eft  mona- 
(lerium  ,  illudq;  fccundum  miliprcm  licentiam  expilavit :  Erat 
autem  intra  iliud  monafterium  nobiiis  quidam  in  cubiculo  fecrcto 
abfconditus,  qui  indicio  ejus  famuli ,  in  manus  aiterius  Capitanes, 
qui  podca  intravit  monafterium,  devenic ,  priafquam  a  figniFero 
deprehendtrctur;  guarrebatur,uccreorum,ad  pretium  redemptio- 
nis,  potius  jus  haberet.  Pro  fignifero  contendebatur  ,  quod  cum 
primus  invafifTet  monafterium  ,  quicquid  in  eo  continebatur ,  ad 
ipium  pertinebat,  cum  pofteiTor  continentis,  eciam  pofleffor  coiv 
centorum  habeatur :  quod  fccundum  confuetudinem  militarcm, 
qui  domum  occupavit  omnia  in  domo  occupafle  incelligitur.  Pro 
parte  contraria  argucbacur,  Quod  quat  neq;  corpore,  neque  oculis 
comprehenduntur,  animo  acquiri  nequeunt :  Et  ex  Jurifconfulto- 
rum  fentencia,  qui  fundum  pofTidet,thefaurum,quem  in  fundo  po- 
fitum  ncfcit,  oequaquam  poftidcat:  Et  quoad  Confuecudiheni  mi- 
iitarem  ,  non  eandem  efie  rationem  domus  privatse  &  monafterii, 
propter  diverfas  &  mulciplices  habitationes ,  quae  eorumambif:» 
continentur;  pro  jure  Capitanei  pronuotiacum  refert  Pccrinu 
Bellus. 

Vid.  peiUH,  Be  turn,  part,  4.  f(7. 8.  «u.  i  f .   L.  TierttittS,  L  ^tmaJaudiinr 
2>.de  (Uiuir.po/tjf,  Gentilem.  lib  i^cttp.  16.   Alciat,  $.«»//.  41 . 

An  qui  miiiiie<jMHmpy<ehHit,  prada  ah  eo  capta  partkeps  ejfe  dehat? 

PRstfcdus  turmat  Equitum  Hjfpanorum  ,  cum  pratlio  tuba  canc- 
rer ,  unum  ex  Equitibus  (ux  turmae  obvium  habuit ;  qui  que- 
ftus  eft,  quod  paucis  ante  diebus ,  cquum  fuuni  in  ccriamine  ami- 
ferat,  propter  quod  non  poterat  immincnti  prxlio  intercfte  j  unde 
juflit  Prifedus,  ut  unum  ex  fuis  equis  confcenderet ,  &  ipllim  co- 
mitaretur ;  Miles  equo  confcenfo  mter  fugandum  hoftes ,  incidit 
in  ipfum  Ducem  hoftiiis  exerciius,  quern  cepit  &  conTigi^avitDuci 

execcitu» 
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exercitus  Hifpani ,  cjui  acaptivo  vicenaaureorum  millia  eft  con- 
fcquutus :  Dic-ebat  Prarfedus  partem  pretii  hujus  redenjpcionis  fi- 
bidebcri,  quod  miles  equo  fuo  dimicaverac ,  «jui  alias  pralioin- 
tererte  non  potuit :  Petrinas  Bcllus  affiimat  fe,  cum  eflct  Bruxcllis 
in  cuiia  Hifpaniarum  Regis  de  hue  quiftione  tonfultum  ,  &  cen- 
fuiffe,  pro l^racfedo  facere a;quicatem,qu2  piaecipiie  refpicitiu  inter 
iTiilites,quoruni  controverlia:  exarquoSc  bono  dirimcndi  funtjunde 
ultra  conventaquisobligatur  ad  id  ,  quod  alterum  alteri  prxftare 
oportet:  Praefedum  etiam  propofuiffe  confuetudinem  Caftrorum, 
ut  qui  equum  commodat,  admittatur  in  partem  lucri ,  ait  vero,  fe 
cum  a  Curia  recederet ,  banc  litem  indecifam  rcliquifle-  poftea 
autemaudiviflefuiffe  pronuntiatum  concra  Prstfedum ,  jiue,  an 
injuria  non  dcfinit. 

Vid  pen.  Btllum, part. i\,tit.i,  ««.  8i 

SI  captui  in  pralio  denuo  capiat  ur  ,  cuimm  Redt/nptiom  fret  turn 
dcbeatur? 

INTraflioimcrcohortesCaroU  quinti  Imperatoris ,  &  Francifci 
Regis Galliar,  Gallus  nobilis  in  potcftatem  militis  Csfariani  re- 
dadus  eft: ,  qui  in  fignum  dcditionis  cnfem  tradidit,  &  promilit 
non  aufugcre,  remanfjt  tamen  in  iuo  equo  cum  clava ;  inciditque 
paulopofteain  alium  Caefarianum  Equitem,  qui  clava  ei  abrcpta, 
&c  dimilTis  dc  equi  cei  vicibus  habenis ,  ipfum  captivum  abduxit: 
fupervenientibus  vero  Gal  lis  ,  Ca-farianorum  turma  fugahi  fecit, 
&  Equus  eifrsnis  fua  fponte  Cxfarianos  fugiences  infequutuseft, 
donee  perventum  eft  ad  Pedices  Cifarianos ,  qui  fugam  fuorum 
comprefterunt.hoftesrepulerunt,  captivumqj  ilium  ,  <juem  equus 
ducebat,  caiperunt ;  unde  qua-rebatur ,  cujus  captivus  verc  habe- 
retur,  an  primi  cui  ridem  &  enfem  dederat ;  an  fecundi ,  qui  cla- 
vam  ei  eripuerat,  &  in  frasnum  in  equo  fecerat ;  an  Peditis  qui  ter- 
tio  ipfum  vagantem  ceperat ;  dicebat  PemnusBellus  pro  pedite 
prominciandum  ;  quia  quod  ad  eosattinebat,  qui  iplum  primo  & 
fecando  loco  ceperant,  Galiis  irruenribus  ,  &  Oefariariis  iu  fugam 
verfis,  captivus  priftinae  libertaii  reftitutus  vidcbatur.  Baldusin 
caiii  prope  confimiii  diftmguir,  an  primus  capiens ,  captivum  adu 

retinueiit:; 
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teitnuerit;  an  ftis  fidei  commifenc ,  ^tiiicit ,  quod  fi  retinuit  vcj 
abduxit  aliquo  tempore  ,  eft  vere  &  in  foUduin  capdvus  primi  ca- 
pientis :  Si  vcro  non  retinuit,  nee  abduxit ,  fed  fub  fide  relaxavit  j 
ejus  verba  &  promiflionem  non  obftare,  quo  minus  per  almm  ca- 
piatur.  Petrino  vero  Bello  indiftinde  condudendum  videtur,  five 
manudu(f^um,  five  fux  fidci  commiflum,  non  polTe  per  alium  capi  j 
Quia  is  quem  6des  obflringit  ,  non  minus  capientis  cuftodia  coer- 
cetur,  quara  fi  manibus  aut  vinculis  teneretur :  Hxc  vero  obtinent 
inter  miiites  ejufdcm  partis ,  &  cum  pnfumitur  primo  capiencem 
poffcflionemanimoretinere:  Recuperatus  vero  a  fuis ,  id  eft,  a 
parte  ca|>ienti  adverfa,  vel  pro  derelido  habitus ,  quod  prxfumen- 
dum  eft  ab  iis  qui  fugiunt ,  quo  mmus  ab  alio  denuo  capiatur  non 
impediunc. 

Fid.  Fetr  Be/lam,fcirt,^.tit.f.nH.ii.  Valdumin^.  Adoptmem.  C^' '^' 

e/f»  Frincefs  a  niifite  private  capus  ab  eo  detineri  pojpt  ? 

CUm  Edvardo  tertio  Rege  Angliat  Calefiam  obfidente  David 
Rex  Scoriae  cum  numerofo  exercitu  Angliam  invafiftet ,  Re- 
ginae  aufpiciis  exercitus  coliertus,  cum  iis  congreffus  Sco- 
res penitus  fudir;  Rexq;  eorum  ajoharme  Coplando  armigero 
captus  ad  caftrum  cui  ipfe  pracfuit  abdudus  eft ;  quod  cum  Regina 
rcfcivit,  literis  ad  ipfum  datis  imperavit,  Regem  captivum  ad  fe  ad- 
ducere  :  QuibusCoplandusrefpondit,  fenemini,  nee  viro,  nee 
mulieri,  prxterquamRegi,  Regem  captivum  ceflur urn.  Itaq;  Re- 
gina Literis  ad  Regem  milTis,  de  contumacia  Coplandi  quaffta  eft: 
Rexq;eumad  fe  Calefiam  obfidentem  accerfivit,  qui  cum  com- 
paruiflet ,  fadumq;  excufafle': ,  Rex  ipfi  condonavit ,  &  terras  ad 
valorem  quingentarum  librarum  ipfi,  ejufq;  pofteris  concedit;  Scd 
tamen  Regem  captivum  in  manus  Reginat  tradere  mandavitj  quod 
Coplandus  in  Angliam  reverfus ,  Reginx  etiam  indignationem 
deprecatus,  ferio  &  humiliter  pracftiiic. 

Vii.  Frejfard.  hi  fetid,  lib,  i. 
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9yfn  ^ivitoi  hello  capta  awittat ]Hra? 

CUm  Alexander  Thebas  everdflet,  invenit  ubulas  quibus  coB- 
tinebatufj  eos  centum  talenta  TherTalis  mutuo  dedifle :  Has, 
quia  ThelTalorum  tonfimilicio  ufus  fuiffet ,  iis  ultro  donavic. 
Alexander,  poftea  Thebani  a  Caflandro  reftituti  repofcqmThcP 
falos ,  apud  Amphidionas  agunt.  Hotomannus  pro  Thebanis  ar- 
guit,quod  Alexandernon  univerfalis &:  juris  fucccfTor,  ied parti- 
cularis,&  rerum  particularium  fuerit  j  Quia  vidores  earum  reruoi 
Domini  Hunt  quae  manu  capiuntur :  Item  quod  Thebani  jmc 
poftliminii  jus  luum  priftinum  recuperaflent ,  Gentilis  vero  pto 
ThefTalis  defendit ,  quod  Alexander  Thebanoium  univer(alis  fuc- 
ce/Tor  habendus  fuerit ,  cumeverfa:  fintThebse,  &quafi  mortem 
pafsa»  efsent,  quod  &  ante  cenfuit  ;Erodius,qui  omnia  Hotomanni 
argumenta  recenfet,  &  Amphidionas  pro  Thefsalis  judicafse  arbi- 
tratur. 

yii,  Horomani/Iujf  qu<tfl.  f,  GeiitUem,lib.  j.  cap,i.  MroJium  lib^i.tit,^^ 
^tlamjib.  i.cip,  5.n(i.4i.  <jrohum,  lib.  j.  cap.  18.  §  4. 

Z^trum  Terdinandm  Rex  Hifpama  ,  regnum  Navarre  pulfo  fdm 
hantje  <u^lbretano  re£e,]Sifie  occupaverit? 

CUmLudovicus  duodecimus,Gallia  Rex^contra  QvitatcsPon- 
tificias  in  Italia  bellum  moveret;  Julius  (ecundus  Pontifex 
Ferdinandum  Regem  Hifpani3e,&  Hcriricum  odavumAngliar, 
(ad  quern  jus  ad  Ducatum  Aquitaniae  pertinebat)  ut  contra 
Galium,  bellum  movercnt,  excitavic :  Quorum  copix  ut  conve- 
nirent,  Regi  Hifpano  opportunum  vifum  eft  ,  per  Navarram  exer- 
citum  ducere,  idque  a  Johanne  Albretano  Rege,  miflis  Legatis  pe- 
tiit,  &  cum  non  impetraret ,  regnum  invafit ,  &  Regc  a  copiis,  & 
aoxiliis  imparatOjCum  conjuge  &  Libcris  Bcnearnum,cis  Pirena;um 
ft  recipiente,  occupavit :  Ferdinandum  Regnum  Navarrse  jufte  oc- 
cupafle  dcfenditur^quia  tranfitus  per  regnum,  qui  de  jure  gentium 
debebatur,  negatus  cffet:  Ob  cjufmodi  caufam  Mofen  Amorrha?o- 
rum,  Judam  Ephronitarum,Civitates  evertilfe :  Infuper  Johannctn 
Navarr*  Regem ,  quod  in  Galii,  Ecclefi*  Romaox  hoftis ,  partes 
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propenfior  effet,  a  Pontifice  cxcommunicatum  ;  &  regno,quod  in 
Hifpanum  tranflatum,  exutum  fuiffe.  Pro  Johanne  A Ibretano  aC- 
feritur,  ipfuni  regis  Gallia:  fiduciarutn  fuiffe ,  &  multum  patrimo- 
nii ;  quod  fi  Hifpano  faveretjamiflurus  erat,ultra  montes  Pirena?os 
in  Gallia  habuifle :  Hifpanum  non  folum  traniitum,  exercitui  pef- 
fnitti ;  fod,  ut  exercitui  confuleretur ,  arces,  &  loca  munita  ,  qua; 
armaii»  fine  periculo  concedi  non  potuerunt,  fla^itafle.  Poncificis 
Romani  ceniuram  ,  non  minus  quod  fine  caufa  injuftam  ,  quam 
tranflationem  regni,  fine  auihoritate  ineptam  fuiffe.  Quemadmo- 
dum,  ciim  Alexander  fextus  Pontifex  Indiam  Occidentalem  Hifpa- 
no donalfet:  Attabaliba,  Rex  Peruanus  dixit ,  eum  infigniter  fa- 
tuum  Sc  impudentem  efle  qui ,  aliena  tarn  liberaiiter  largiretur. 

yiJ. pro Hifpino  Antanium Hthijfen/im dthttUVivarrmfl.  lohannm  Loft- 
um  deobttntu  regnl  Ntvarr*,  Antonium  de  Padtfla  adL.  Per  Agrum .  C,  de 
Hervitut.  Etaqua.  ComrtHi/pamm  Card.  Molih/tumad  (^on/tfetui.  Faru 
fenpt,%.4i.  J{eputeaiige,nu,H.  3odinum,  lib,\,  cap.g.nu.  izo*  Ben^, 
yi/foT  noviOriuJ  j.^itp.  ). 

Z^trum  Phitippm  fecundm.  Rex  C^ficlU^  ft/fntoaium  Regfm  regno 
PortugallU^jufie  ejecerit? 

E Manuel  Rex  Portugallia  filios  habuit ,  Johanncm,  Hcnricum, 
Ludovicum,  Edvardum  &  Elizabetham  filiam ,  Johannes  fuc- 
celTjt  Emanueli ;  cujus  ftirpe  deficicnte,regnum  Henrico  Car- 
dinali  delatum  eft  ;  qui  cum  fenex  effct,  &  otbus ,  de  fucccfllonc 
publicum  judicium  inftituit,  in  quo  camparuerunt.  Amonins  Lu- 
dovici  filius ,  fed  habitus  iUegitimus  j  Rainutius  Farnefios  Dux 
Parmenfis ,  ex  Maria  Edvardi  filia  nepos ,  Catharina  Duciffa  Bra^ 
gantioe,  ejufdcm  Edvardi  filia ,  &  Philippus  Rex  Caftellz  Elizabe- 
ths filius.  Quaftione  habita  de  natalibus  Antonii ,  fententia  Jata 
eft  contra  AntoniU,qua  fpurius  pronuntiatur.  Henricus  priufquam 
aliquid  defucccffione  decrevifset  dcccftit;  Populufq;  Antonium, 
Lijdovici  fiiium  Regem  elcgit,&  coronari  fecit ,  quern  poJlea  Phi- 
lippus fecundus  mifeo  exercitu, Tub  AlBano  Duce,  fugavit,  &  Por- 
tugalliam  totam  fub  poteftate  redegit.  Pro  Antonio  difseiebatur, 
Sententiam  ab  Henrico  latam,qua  Spurius  pronuntiatns  eft,aPon- 
ufice  Romano  improbatam  fuifse ;  Ludovicum  patreiu  ejus  cum 
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matre  matrimonium,  etfi  clandeftiniim  ,  &  ex  taiifis  aliquot  difli- 
mulatum,  legicimum  tamen  contraxi/Te  ;  &  ica  habitum,  inipedi- 
mento  fuifle  re  Heniicus  odavus  Rrx  Anglic ,  filiam  Maiiam  Lu- 
dovico  defponfarec :  Sin  minus  legitime  natus  fuiflet,  quamplurcs 
filios  naturales ,  non  folum  in  Portugallia  ,  fed  in  Caftella  &  aliis 
agnis,patribus  fuccefifTe.  Praeteieafi  inCognationeregia,  Linea 
mafculina  deficeret ,  Populus  Lulitanus  jus  eligendi  regcni  ad  fc 
devolutum  contcndebaL  Fro  Philippe  arguebatur,  quodfatisex- 
plotatum  fuit.  Antonium  illcgitime  natum  fuifle  ,  quod  Henrici 
lententia  Pontifici  difplicuit ,  quia  ipfius  authoritate  poflhabita. 
Rex  in  caufa  matiimonii  judicurtet:  Quod  praetenfum  jus  Antonii 
ab  aliis  omnibus  cognatis  improbaietur ;  Quod  Populo  eligendi 
Regem,al«quibus  ex  regio  fangume  exiftentibus,  nequaquam  tom- 
petcier :  Quod  piiufquani  regnum  invafitjurifconfukos  &  Theo- 
logos  confuluic ,  &  per  Deum  &  fidem  obtcftatus  eft  ,  ut  de  ejus 
jure  quid  ftatucndum,  veraciiei:  edicerent,  &  ex  corum  confilio  jus 
iuum  ad  regnum  aneruiflec 

fU  CAn^itn.Elif^.'annt  1581.  rro  Jntonio.  TJecUniton  du  fuccejfien  fur  It 
ryaulmt  Jt  toTtiigalittiprej^,  /srwerj>,-i58r,(iip.  i.  "Difcoursdu  Ruy  Don 
Antonio  a  Palis.  1607».  PtaPbilippo,  Hieron  Cone/iragium  ie  FortugaUie 
iff  C*Jit/U($njiinitiQ/ie,  Anttnium  yiptrnHum  deObtentu  PortugaUi*. 

VtrHmLmfitani  regnum  T'ertttgalUte^a  PhiUppo  quarto  Rege  Hif- 
patti*,  adjohatmetn  Ducan  Braganti*  jujle  tranftiderint . 

IN  Judicio  quod  de  Succcffione  in  regno  Portugallia:  Henricus 
Rex  inftituit,  Rainutius  Farnefius  Dux  Parmenfis,  ex  Maria,  Ed- 
vardi  fratris  Henrici  filia  fenipre,  natus  contendebar,  fecundum 
jus  purum,  &  fimplex ,  Regesquot  filios ,  tot  primogenituras  re- 
lihquerc  ,  prima  finita  fecundarn,  &  fecunda  finita  tcrtiam  ,  &  fie 
deinccpsfuccedcre,  &  proinde  Johannis ,  Henrici  &  Ludovici  li- 
neis  ddicientibui  fe  ex  Maria ,  Edvardi  filia  natu  majori ,  adfu  c- 
ceflioncm  praereliquisadmittenaum.  Pro  Catharina  Ducifia  Bra- 
gantiae,  immediate  Edvardi  filia  arguebatur  ,  Patrem  Edvardum  (1 
tempore  mortis  Henrici  in  vivis  fuiflet,indubitatum  futurum  regni 
hsredcm,  Edvardo  dcfun<flo  ipfi  ejus  filiae  fuperftiti  idem  jus  com- 
pcterc,eain  Rainutio  gradu  proximiorem,  &  Philippo  foroiis  filio, 
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cam  ip(a  effet  fratris  filia,  pratferendam.  Pro  Philippo  CafteJla:  re- 
ge,  Ifabellx  Emanuelis  filiae,  &  Caroli  quinti  ImperaWns  filio ,  at 
fcrebatur  •  RaTnutium  Edvardi  nepotem ,  &  Catharinatn  ejufdem 
filiam,  beneficio  juris  Reprefentationis  niti,  quod  nihil  aliud  erat, 
quam  fi^io  juris  civilis ,  nee  ad  regnorum  fucccffiones  pcrtinebat, 
ipfum  Rainucio  grades  proximitate,  Catharina  fexus  nobilirate,  u- 
Trifq;  sttatis  prafogativa  poctorem.  A  Philippo  quarto  (Philippi  ft- 
candi  qui  armis  regno  potitus  eft  nepote)  Luficani  regiminis  Ca- 
ftellani  pertaefr,  ckfcifccmesjohaiuiem  Bragantia:  Duccm ,  Thco- 
dofiifiUumj&Catharinat  nepotem  ad  regnum  promoverunt:  Ca- 
ftellani  id  ut  injufte,  &  nequiter  fadum  incufani ;  Quod  non  fb- 
lum  jure  fanguinis,  fed  &  juflae  vidoria  ,  Philippus  fecundus  reg- 
num adeptus  fit.  Quod  Lufitani  univerfi  ejus  &  hatredum  imperio 
parere  jurejurandis  devindi  erant.  Quod  Dux  Braganciz  pro  Du- 
catu,  Regi  praefenti  fidelicatem  debuit,  &  fummae  ingratitudinis  r^ 
us  fit ,  quod  militari  in  regno  potentia  contra  Regem  abufus  eft  j 
Lufitani  contra  defendunc ;  Q^od  Philippus  fecundus,  nullo  fan- 
guinis jure  regnum  obtinuit,  cum  Leges  Fundamentaies  regni, 
Extraneos  in  regno  fuccederenon  permitcant ;  Quod  regnum  ar- 
mis fubjugatum ,  armis  fe  in  libertatem  vindicarc  poflet.  Quod 
poflelTor  make  fidei  nullo  tempore ,  nedum  fexaginta  annis  prac- 
fcribere  poflit.  Quod  Reges  Caftellani  a  Lufitanis  juramentorum, 
quibus  obedientiam  promiferunt ,  obfervationem  expedare  non 
debuerint ,  cum  ab  ipfis ,  quae  tempore  inauguraiionis  jurat»  pro- 
miferunt ,  non  obfervarentur ,  nimirum  cum  Margareta  Ducifla 
Mantux  gubernatrix  regni  conftitueretur ,  quae  etiamfi  erat  regit 
Hmguinis,  tamen  non  erat,  intra  defignatos  gradus :  Cum  negoiia 
ad  regnum  PortugallisD  pertinentia,  non  confilio  Lufitanofum  in 
Hifpania,  prout  dcbuerunt,  kd  arbitrto  Caftellanorum  expediren- 
tur :  Cum  in  confilio  Lufitanis  fupremo  ,  nee  non  in  ConfiUis  Pa- 
trimonii Regii^Caftellani  adhiberentur.  Ad  Duce  Bragantiae  quod 
attineCjFidelitatis  Regi  promifllionem  juri  proprio  non  derogafle, 
ncc  favoris  Regii  caufa ,  olficium  erga  patriam  omittere  debuifle; 
Cum  multis  aliis^quae  ab  authore  Lufitanis  liberata;,recenfeniur. 

ViJ  pro  T^inutio  ConpUum  lujtfcon/ult  Pudvin.  Pro  Catharina  Bononieaft^ 
un  i^  ferufai.  Fro  Fbttippo  MUbaelem  ab  Agayrrt  fro  Lufitdnis,  Antonii 
Je  Soui4i  Lufitaium  Ifbtntam,  &  «uttwes  ttinna  tb  nrtUtta*. 
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Z^trum  Ferdinandus  a  'Bohemicis  abdkatHS^  regnum  armis  iufie 
occupavit  ? 

FErdinandus  Caroli  Archiducis  Auftriac  filius ,  Matthia:  Impera- 
tons  confanguineus  Pragx  in  Comitiis  Ordinum  ,  menfe  Junii 
1617,  fuccenor  in  regno  Bohemise  defignatus  eft,  &  menfe  Ju- 
liicoronatus.  PofteaMatthia^menfeMartii  infequente  dcfundo 
Of  dines  Ferdinandum  abdicant ,  &  Fredericum  quintum  Eledo- 
rcmPalatiniim,in  Regemelegerunt.  Bohemia;  OMines  eum  jufte 
abdicatum  afier unt.  Quod  ipfis  jus  Eledionis  liberse  competat, 
quod  exemplis  ab  anno  Chrifti  345.  ulque  ad  tempus  Matthia  Im- 
peracoris  oilendum.  Ferdinandi  dcfignationem  ,conditionatam 
fuifle,fcil:  ca  lege  (  quod  fcripto  cavit )  nc  vivo  Matthia  regimen 
ufurparet,&  ne,  (  prout  juramento  fe  aftrinxit )  quicquam  contra 
hbertatcs,&  privilegiaillius  regni  attentaret.    Ferdinandum  vero  ' 
Matthia  vivente,regQi  negotiis  feimmifcuifle  ,  Religionem  Evan- 
gelicarm  ejtterminare  molitum  e(re,Externos  milites  ad  opprimcn» 
dum  incolas  induxifl'e,&  in  praejudicium  perpetuum  libera?  eledi- 
onis,aim  Hifpano  Rege,  Religionis  Pontificia  aflertore  acernnno 
padumde  transferendo  regno  injifse.  Pro  Ferdinando  codtendi'^ 
tur  Jus  Eledionis  quod  habcnt  Boheini,ad  familias  Archiducum,& 
Regum  Temper  fujfse  aftr»<f>um  Jufque  fuccelTionis » quam  Eledio- 
nis,in  eo  regno  potiui,(emper  habitum  fuifse  ,  Ilium  legitime  ele- 
flnm,nec quicquam,  cur  abdicaretur ,  admififse  ,    Qijpd  vivente 
Matthia,nihil  nifi  ex  ejus  raandaco,ad  fedandos  tumukus  fecerir, 
quod  nihil  ex  caufa  Rcligionis,conlra  Profefsores  Auguftanjc  con-» 
fejlionis,  (qui  ibli  in  Germania  toierati  funt )  fufccperit.    Quod 
Bohemi  prmio  contra  M^cchiam  Imperatorem  arma  fumpferint, 
eoque  languence  caftrum  Pragas,  cum  fceptro  &  Corona  Bohemi- 
ca  occupaverintjOireiHores  ad  gubernandum  regnum  conftitue- 
rint,  Qnod  padum  cum  Hifpano  de  fucce0ione  in  regno,cum  can." 
fenfu  Imperatoris  Matthia;,&:  fratrum  fuorum  (  quorum  interfuit  ) 
pro  bono  pubtico.ad  evitandum  fcilicet  bellum  ,  cum  potentifTimo 
Principe,de  Domo  Auftriaca,jus  ad  fucceffionem  praetcndente  ini- 
tumfuerit. 

l^d  Fro ^TitFeTduiindlAuthtteditariftm    ufbriaiua,  GoUa/lumJe Btbeinia 
ttgnijuribm  hiturampiro  uiroque  ntnnu/iqutm. 

(^tntrainforaationemCance/tarit  nbatttu<e  .  Animaiverfonem  itiLiturara, 
tU'a£cduaitne'Bcbe/nica,0-%nfoTmatt</ne(jtll  ca  ^tnholtcon,  (s/*  Hotoiium 
Im^etitvis Ferdinandi, (^  Fniniei^.Elt&orts  Svidentiamcau/* Bobemc* 
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Vtrum  Terdinan^M  Imperator ^TreJericum  P«laiinum ,  ^  Itbe- 
ros  EleEloratt4^&  ditionibus  j/tfie  ejecerit  ? 

FErdinandus  fecundus  Imperator ,  Fredericum  quintum  Comi- 
tem  Palacinum,quod  Bohemiae  regimen  in  fc  fuicepifset  jCrimi- 
nis  h{x  Majeftatis  condemnavit^Palatinacu,  &  Eledorat  u  exr 
uit,c)ufq;  dignitates  2c  dittones  in  Bavariac  Duces  tranftulit.  Qvz- 
fitum  cft.i  An  Imperator ,fine  confenfu  Pnncipum  Imperii  jipfum 
profcriberc  potuit.  z  An  jufte  liberos  una  cum  patre  Dignitattbus, 
&  Ditionibus  privav^rit.  Qui  pajites  Impcratoris  fuftinent  ,  juftc 
eumfecifseaflerunt.  Quod fiquis  Ferdinand©  Bohcmiae  Regi  in- 
juriam  infcrat,eandem  idem  Ferdinandus  Imperator  coerccre  pof- 
rit,cum  qui  duas  perfona^uftmetjUtriufque  jure,&  privilegiis  uti 
non  piohibeatur.  Quod  in  caufa  manifcfta,  &  notoria  ,  Confilium 
Ordinum,aut  PhrKipum  adhibere  necefse  non  fuerit.  Quod  Elc- 
le(5lorey  alii,  faltem  major  pars  eorum,prelcriptionem  ratarn  habu- 
erint.  2°Qodob  crimen  latfe  Majeftatis  non  folum  jure  Civili, 
(prout  Arcadius  &  Honorius  flatucrunr)  iiberi  haereditate,&  fuc- 
cefsione  paterna  fpoliantur  ,  fed  aliarum  gentium  confuetudine, 
( Italii  fcil.  Galli2,Hirpania:,Angliaf;  ob  crimen  a.  Patre  commif- 
fiim.Pofteri  amittant  feuda,cum  taciturn  paflum  tradition!  feudi 
intervenire  ccnfeatur,quo  Dominus  jus  Commifli  ftipuletur ,  non 
modo  ab  ipfo  Donatar io/ed  etiam  jab  omnibus  eidem  fubflitutis, 
cafu  quo  facinus  Comiftorium  perpetratum  fuerit.  Qui  Co- 
raitis  Palatini  partes  agunt ,  aliter  arguunt.  Nullo  jute  licerc,  in 
propria  caufa  Judicem  agere,  Conflitutionibus  &  Capitula- 
tionibus  Rcgum  Romanorum,immo  ipfius  Ferdinandi,  Impcrato- 
rem  ailridum.in  gravioribus  caufis,Ordinum,aut  Eleflorum  con- 
filium adhibere,Prindpes  Imperii,  ex  privileglo^  in  caulis  qux  ea- 
rum  Ditioaes,aut  Dignitates  concernunt,  nullius  praeterquani  Pa- 
rium  judiciofubjici.Elc^ores,quiProfcriptioni  afsenfum  poflea 
pribueruntjnon  collegiiliter  congregates ,  fed  feorfim  fingulos 
fuffragiacxhibuifse,Sententiam,ipfo  jure  nullam,  confirman  non 
poiuifse.  Quod  ad  Frederici  liberos  fpedat.  Alphenum  Jurifcon- 
fultum,refpi)ndilse,EumqDiCivitatem  amiferat,nihil  aliud  juris, 
libcris  adiir.erc,niri  qupd  ab  ipfo  ad  eospervemurum  fit,  Qua  veto 
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iron  i Patre/ed i Natuia,a  Civitate^a Gencre  tribuuncur  ea ma- 
nerc  iis  incolumia,Gcrmanica  feuda,  a  feudjs  aiiorum  regijorum 
difciepare,qtiippc  inItalta,Gallia,Hirpania/enda  ef^ein  patritno- 
nio,ea  qui  polirident,alienare,amittere,&  a  pofteris  avertere  pofl© 
In  Germania  feuda,pra?cipiie  Dignitatuni  illu{lrium,fex  Pfovifione 
Legis  fundamentalis,&  Confuetiidinis  perpetua:  obfcrvantia  ita  ad 
libeios,&  Agiutos  pertinere,irt  Prajdeceflbres,  nulio  fado ,  jus  iis 
competens,auferre,aut  transferre  polTint,Ciim  virtute  prima!  con- 
ceflIonis,&  inveftitura,non  haredicatis  paternae,deferantur  Et  Ge- 
neris,non  Patris  fint  Bencficia,  &  polTidentes  pro  vita  tantum,  jus 
babeant.  Itaque  nee  crimine  larft  Majeftatis  confircantur,nec  bello 
judo  in  praejudicium  liberorum  amittuntur.  Quod  pro  liberis 
Marchionis  Montiferrati  dcCaftris  quibufdam  feudalibus  A  Duce 
bavarijccaptisj&aPatrecormn  ,  Paciscaufa  dimifTis,  judicatum 
perhibetur.  Prout  &  reliqua,CIariflimorum  Jucifconfultorum  au- 
toritatibus,&  fententiis  confentanea  afferuntur. 

ViJ.Pro  tmptrtLtore  ^annum  frnperiale,  lu/liiiam  Impemlem.  FnPalatitta 
mHitatu  Libellum .Speculum  Banni,CathoUcon, (i^^l^otonumparfe «.  Fiffdi' 
'   fiat  Cattff  VatAtinie  avthore  lobinnc ,  loachno  d  7{tudorf^ 

Virum  Rex  SnacUyCUm  Exercitu,germamamjufle  invafsritl 

CUm  Ferdinandus  fecundus  Imperator ,  Ferdinandum  filium 
HungarisCjBohemiaEque  regem  coronari  obtinuiflet,  Principes 
Gerraanii,  prarfertim  Eledores ,  (  uti  Baptifta  Burgus  referc  > 
eundem  etiam  ad  regnum  Romanorum  promoturum  ,  fulbicaban- 
tur,&  proinde  ne  Auftriaci  haredicariam  fucceHionem  ad  Imperiv 
um  priCcnberent^HiCpani  plus  xquo  rebus  Germanicis  fe  immifce- 
rent,Pv.eformats' Rehgion/s  ProfefFores ,  prout  ex  Auftria,&  Bo- 
hemia,ita  etiarn  ex  Gerinani,e  ditionibus  pellerentur ,  connliurn 
injerunt  armis^Sc  vi  armata,Ubercates,  &  priviJegia  Imperii  vjndi- 
care,&  Religioni  fu*  confuIere.CuiTique  de  Germano  Duce  "mini- 
me  convenire  pofsent ,  quod  nemo  ex  Germanis  alteri  tedat, 
nee  pro  praefenti  Ofaris  potentia,  deleflus  milituni  in  Germania 
line  periculo  haberi  polTet,tonrulrius  duxerunt  Prmcipem  aliquem 
externum.Geroianis  gradu,  ^  digmtate  eramenciorem ,  militix 

prxficere 
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praficeie  ,  prscipue  Sueciae  Rcgem  ,  Reformatae  Religioms  afler- 
torem  ,  bello  innutritum  ,  invidum  ,  cuiq;  cum  Cafare  Simulta- 
tes  intcrccderant ;  Eidcm  igitur  arma ,  pecuniam  ,  &  omnia  ne- 
ceffaria  pollicentes ,  Regem  in  eorum  partes  pellcxerunt ,  ut 
alieno  periculo ,  propria  gloria  in  Germania  bellum  faceret. 
Gufiavus  vcro  rex  Suecia; ,  utjufta?  cauli  profedionis  fuar  inno- 
tefcerent,Libellum,Latino,  &  Germanico  fermone,  edidit,  in  quo 
refert  injurias ,  fibi,  &  confederatis  fuis ,  a  OCananis  illatas ;  Se 

Suod  Srralfundam  obfidione  libeta(&t,  indigne  tra<!^tum ,  &  Ho- 
:ibus  fup  petias  a  Carfare  miflas   Pro  injuriis  referc,  i  °.  Qiiod  Ca^ 
fariani  fuas  ad  Tranfilvaniar  Principem  literas  interceperant  •  Ta- 
bellario  in  carcerem  conjedo,  eafq;  confijfta  verborum  interpreta- 
tione ,  in  ejus  invidiam  publicaverant.  a*.  Quod  cum  inter  Re- 
gem,&  Polonos  pax  tra<ftarctur ,  nihil  omiferinc ,  ut  pacem  inter- 
turbarent,  Poionisultrofubfidiaoiferentes,  concedentefq;  ut  mi- 
Jites  in  Germania  confcriberent^^  arma  contraherent  -.  Gcrmanis 
vero,  ne  Rcgi  miiitarent ,  interdicercnt.  f.  Quod  fubditosfuos 
Cornmercii  caufa,  ad  Germanica  littora  appellentes  ,  abJatis  mer- 
cibus,  &  confifcatis  navibus,  l^oliaverant.  4°.  Quod  expulfis  Me-- 
gapoleos  Ducibus,  omnia  totius  Megapoleos ,  &  Pomeranis  loca, 
tarn  maritima,  quam  mcditerranea  ,  muniverant.  f.  Quod  claf- 
fem  ad  Balticum  mare  infeftandam  inftruxerant,  &  Volleftanus 
Fridlandix  Dux  pro  Admirallo,  vel  Generali  maritimo  ,  in  prxju- 
dicium  fui  juris  conftitutus  eflet.  Ad  Straifundam  Urbem  quod  ac- 
tinct ;  Cum,  quod  Exercitum  Caifans,  qui  adjacentes  regiones  ho- 
ftiliter  vaftaverant,  recipere  recufaffct,  donee  mandatum  a  Catfarc 
habcretur,  arda  obfidionc  premerctur ,  &  pofthabito  praffidio  Re- 
gis Danis,  quod  is  turn  temporis  hoflis  Imperii  habebatur  ,  Regis 
Sueciat  auxilium  imploravit  j  Is  coadis  militibus  urbem  obfidione, 
&exetdio,  quodei  Exercitus  Volleftani  minabatur,  liberavit; 
Eamqi  falvam  &  integram  Caslari  confervavit:  Cumq-  tradatum 
Pacis  inter  Impcratorem  &Regem  Dania:  Lubeca?  inftituendum  in- 
tclligeret,  fuosLegatoseomittendosccnfuit,  qui  Stralfundenfis 
Urbis  caufam  accomodarent,  quos  Rex  "Danise  grate  admifit ;  Le- 
gati  vero  Caefaris,  magna  cum  indignitate  repulcrunt ;  nee  tantum 
urbe  Lubeca,  fed  toto  etiam  folo  Germanico,  fub  extremi  periculi, 
interminatigne  faceffere  juficrunt.  De  Supetiis  Hoili  miniflratis. 

Quod 
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Quod  Dux  Holfatix  cum  Exercitu,  fub  ipfius  Caefaris  fignis ,  Po- 
lonis  fubfidio,  contra  Regem  miflus  effet ;  Quodq;  poftea,  Exer- 
citusinBoruffiam,  fubCaefarisCampiMarrefchallo  duceretur,  De 
his  a  Rege  Suecix  ad  Eledores  Imperii,  priufquam  ejus  milites  in 
Germaniam  irruperunt.  Liters  data? ;  Quibus  poll  quatuor  men- 
les,  refponfum  ab  Eicdoribus.  Se,  quod  Amicitia,  qu^s  Rcgix  dig- 
nitati,  cum  Romano  Imperio,  a  Pacis  Oforibus  violata  eflet ,  non 
probare ,  nee  credere  Ca?farem  ;  Exercitum  in  maris  Bakici  fines, 
ad  praejudicium  Regis  mandaife ;  fed,  ut  eorum  conatus,  qui  ho- 
(lium  partes  foverent,  reprimeret;  Stralfundanos,  fioperemagis 
quam  verbis,  erga  Csfarem  obfequentes  fuiffenc ,  promptiora  re- 
media  contra  militum  in jurias,  ab  ejus  Clementia,  quam  ab  exter- 
nisauxiliisreperircpotuifTe.  Car  fa  rem  ,  Regem  Poloniac  amicum, 
&  confanguineunt  deferere  non  decuifle  ,  nee  rem  tanti  momcnti 
fuifTe,  ut  propterea  novi  motus  in  Imperio  concitarentur,  cum  ra- 
tiones  pacis  concihanda:  non  deeffent,  &  proinde  rogant,  ut  arma 
quamprimum  deponat.  Quibus  Rex  a  his  Uteris  fignificavit,  Gra- 
tum  ribi,quod  injurias  a  Pacis  perturbatoribus  illatas  non  probenr, 
multo  gratius  fuilTe,  fi  raciones  quibus  arcerentur,  prapofuifTent ; 
Se  de  Caefare  nihil  fufpicari ,  deirruptione  militum  in  fines  maris 
Bakici,  fed  poftquam  tot  atroces  injurias,  a  Pacis  perturbatoribus 
pafeusefset,  feeosfufpedojmerito  habuifsc;  Stralfundanos  pa- 
ratos  caufam  fuam  coram  xquis  arbitris  agcre ,  dequa  minus  eft 
quod  dubitent,  cum  contra  Cafaris  Dccreta  fe  opprefsos  cxplora- 
tum  habeant :  x\micitiara,  &  Cognatioaem,quat  Cxfari  cum  Rege 
Polonije  tntercedit ,  non  pofse  fe  obligare ,  ut  boftilem  impreffio- 
nem  ferat ,  aut  diflimiilet ;  Se  denique  Exercitum  ,  ex  Imperii  fi- 
nibus  dedudurum,  cumde  injuriis  fibi  illacis  fatisfadum  fueric. 

Fti.  Petri'Bcifufl.Burgi  Comment.  debeltoSuecko.  Pb'tlippi  Artambai  Armt 
iSuecica.  Deduffign^  cau/aTUW.  Regit  Sued*  litetat  id  EleSores^.  <{»  &  ^ 
SU&oto»  nd  Rtgem,  p .  3  6.  Regit  detwo  id  El(3orctf  p,  49. 
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Sect.    IX. 

De §jii4eJ}ion'thu4  Dehiti  inter  eos 
quihu/cum  'Beilumefi, 

^(tfiione-s  de  Dehito  inter  eos  qttihufcHm  helium  efi^/unt,  in  ejui- 
bui  efUAritHf  de  fure  Congre^m  ,  LegAtion^,  ConvtntionU, 
(^  Foederis  nfilitaru. 

Vtrttm  fingulari  certamine  comroverfiM  inter  Princifes  derimere 
liceat  f 


D 


Uellum  vetitum  effe  Civili,  &  Canonico  jure ,  receptum  eft : 

Philofophi  vcro  &  Jurifconfulti,  aliquando  probant,  &  valde 

laudabilejelfe  aiunt  excaufa  ut  majus  malum  evitctufi  Strabo  ve- 
tuftam  fuiflfe  Grscorum  confuetudinem  rradit,  fingulari  certamine 
comroverfias  derimere ,  &  apud  Virgilium  ifinatas  aquum  fuifle 
ait,  ut  inter  le  &  Turnum  eodem  modo  Lis  decideretur ;  Sic  apud 
Livium.  MetiusTuUumalloquitur,  Incamus  aliqoam  viam  ,  qua 
ntri  utrifq;  impcrent ,  fine  multo  fanguine  utriufqj  populi  decerni 
poflit. 

Fid^  ^tciattun^cfi«ffiUtrietttamine.  'Ftft'oLStUam,  f^rt.x.  tir.i^,  Genti- 

^n  Sex  in  fojfejfione  Regni  ab  eoqui  jru  ad  regnum  fr*iendii 
frovocari  po^t  ? 

CUmRenatus  Dux  Andegavenfis  Alphoivfo  SiciliajRegiChi-- 
rothecam  fanguinolentam  ,  provocandi  caufa  mififlet ,  ut  de^ 
jure  Regni  Duello  concertarent :  Aliis  iniqua  conditio  vi-* 
debatur,  quod  Alphonfus  corona  infignitus  effet,  &  regnum  po(fi- 
debat  j  Renatus  titulo  tenus  jus  ad  regium  decus  praetendebat : 
Alii  tamen  juftam  denuntiationem  exiftimabant,  cum  corona  dig- 
iiitatcm  non  augeat,  &  polfeflio  per  Alphonfum  apprehenfa ,  jus 

Dojninii, 
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Dominii,  quod  Renatus  ad  fe  pertinere  concendebat,  dctcrius  non 
redderet. 

yid  AUiatumdefmgulitlctrtitnintt  cap.  jo. 

tyfft  Dux  Exercitus  ah  hofie  frwocatm ,  duellum  cftm  honore  dc 
clinare  poffit  ? 

CUm  Comes  Hartfordia  fummo  cum  imperio  in  Scotiam  excr- 
ciium  Anglorum  duxifsec,  &  propediem  cum  Scotorum  Duce 
&exeaitu  dimicaturus  efset ,  mt&us  eft  a  Gubernatore  Sco- 
tiaf,F«ciaIis  ad  proponendum  conditiones  pacis,  &  Gomitis  Hunr- 
la?i  nomine  Tubicen  quiHartfoidiacComiti  denuntiaret ,  fi  pro- 
pofiti  pacis  conditiones  non  placerent,  ad  evitandum  profufionem 
fanguinis  pluriun»  Chnftianorum,  Comitem  Hiintbium  paratum, 
duelio  cum  Hartfordix  Comite,  fi  is  annueret,  de  prxfenti  contro- 
veriia  concertarc:  Haftfordias  vero  Comes  cum  pads  conditiones 
uc  minus  honeftas  refpuifset,  Tubicini  t  efpondit  j  Quod  fi  Lis  in- 
ter ipfum  &  Comitem  Huntlaeium  fuifset ,  fe  oblatam  Duelli  coo- 
ditionem,  recufaturum  non  fuifse,  fed  cum  controverfia  efset  regni 
Angliar,  cum  regno  Scotia,  non  efse  in  ejus  poteflatc  tanii  negotii 
diftrimen,  proprio  periculo  fubjicere,  nedum  cum  publicam  Ducis 
exercitus  perfonam  fuftineret ,  convenirc ,  in  certamen  cum  viro 
conditionis  privatat  defcenderc.  Eodem  modo  cum  Dux  exercitus 
Albanorum,Tullum  Regem  ad  duellum  provocafset ,  TuUus  recu- 
favit  J  quod  non  inter  eos ,  fed  inter  civitates  Romam,  &  Albam 
contentio  efset ;  ita  provocatio  Scrtorii  a  Metello,Antonii  ab  Au- 
gufto,  rejeda  eft,  quod  non  expediiet  Duces  Exercitus  privatoruai 
nriilitum  fortunis  fe  comrr.ittcrc. 

Kti  HAytmtd.  in  Hiftom  Edvwrdi  fexti. 


T  4  Ak 
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e^«  miles  inferiors gradni  milttem  fuperiorn  ad  dkellttm  ftovo- 
care  fo£iir? 

CUm  in Exercitu  Regis  Galliae  miles  greganus,  vexillifero  Ca- 
taphraflorum,  utfecum  armiscongredereturdiemdixerat,  a 
Vexillifero  excipiebatur ,  quod  miles  gregarius  ipfi  efset  dignitate 
inferior ,  &  proinde  fe  ad  duellum  fufcipiendum  non  teneri ;  Ac 
Johannes  JacobusTrivulcius  vir  militaris  difciplina:  prudentiflimus^ 
tunc  Magifter  Militum  Francifci  Regis;  banc  excepcionem  rejecic; 
Quia  cum  miles  gregarius  nomen  in  Album  militum  dcdifset ,  & 
ex  militia  nobilitasoriacur,  ipfe  nobilis  exiflimandus  erat-.  Con- 
ftitutjo  aatem  Longobafdornm,inter  provocantem  &  provocatum 
squalitaiem  refpicit,  cautumq;  in  ea  diferte  eft,  ut  Comes  abin- 
feriore  provocatus  per  Opfionem  ^wt  fubftitutum  pugnarc  poflitj 
quemadmodum  perfonts  illuftribus  in  criminalibus  injunarum  ju- 
diciis  per  procuratores  refpondere  permifsum  eft:.  Paris  Neapoli- 
tanus,  ait.  Si  quis  a  quarta  progenitorum  ferie ,  hoc  eft  ufq-  ab  a- 
bavo  nobilis  Ht,  quemcunq.  etiam  Ducem  provocare  poflit,  Alcia- 
tusahtef;  fcijicet,  quod  cum  inter  Dignitatum  gradus  aliquisfit 
ordOjUt  primo  Illuftrium,deinde  Spedabilium ,  tertio  Clariflimo- 
rum '.  Is  qui  in  eodem  gradu  Dignitatis  eft  ,  eciamfi  qualitatis  in-< 
ferioris, ab  alio  ejufdem  gradus  repclli  nonpoftit;  undcGomesa 
Marchione,  vel  Duce  non  rejicitur,  quia  omnes  funt  ejufdem  gra- 
dus, Illuftres  fcilicec;  Et  proinde  ci,  qui  abufqueabavis  nobiJis 
eft ,  &  qut  in  armis  ajtatem  egir,  permittendum  ut  cum  clarifllmis 
congredi  poftint ;  cum  illorum  uldmus  (it  gradus ,  ^  inter  eos 
modica  fit  inaequalitas. 

Vti.  Aliiatum  it  Sing  certamine.  cap,  j  j , 

«A»  in  hello  phblico  provocate  ad  Dttellum,  private  amfchU  caitpi, 
declinare  pojjk  ? 

ROmanis  contraCampanos  ob  defefltonem  bellum  gerentibus, 
Badius  Campanus,  qui  T.  Quintio  Crifpino  hofpes  eratper- 
famiJiaris,  apud  quem  Badius  ante  defedioncm,  iiberalitcr,  comi- 

terq^ 
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terg;  curatus  fuerat,  progrefliis  ante  ftationes,  evocari  Crifpinum 
juiht ;  quod  ubi  Crifpino  eft  enuntiatum,  ratus  colloquium  ami- 
cum  ac  familiare  quaeri,  manente  memona  ,  etiam  in  diffidio  pub- 
Ucorum  fcederum  ,  privan  juris.paulum  a  caeteris  procefTit  Poft- 
quam  in  confpedu  venere,  Provoco  te,  inquicBadius,  ad  pugnam 
Crifpine  :  Confcendamus  cquos,  fuinmotiTq;  aliis,  uter  bello  me- 
lior  fit  decernamus.  Ad  ea  Crifpinus ,  nee  fibi ,  net  illi  ait  Hoftes 
deefTe,  in  quibus  virtutem  ollendant ,  fe  ab  co  etiamfi  in  acie  oc- 
currat,  declinaturum,  ne  hofpitali  carde  dextram  violet,  converfuf- 
que  abibat ;  Enimveioferocius  turn  Campanus  increpare  ,  niali- 
tiam  ignaviamquc,  ad  fe  digna  probra  in  infontem  jacfre ,  hofpi- 
talem  hoftem  appellans ;  fimulantemq;  parcere  ,  cui  fcit  parem  fe 
non  erte  j  Si  parum  publicjs  foederibus  ruptis ,  dirempta  fimul,  & 
privata  jura  effepuiet :  Badium  Campanum  ,  Tito  Quintio  Crif- 
pino, palam  omnibus,  duobus  exercitibus  audientibus  renuntiare 
hofpitium,  niliil  fibicum  eo  confociatum  ,  nihil  foederaqj,  hoipiti 
cum  hofle ;  cujus  patnam,  ac  penates  publico?,  privatofq^  oppug- 
natum  veniflec ;  Si  vir  effet,  congrederetur,  Diu  cunclantcm  Crif- 
pinum perpulere  tumiales ,  ne  impune  infultare  Campanum  patc- 
recur ;  Itaq;  tantum,moratus,  dum  Imperatoresconfuleret,  per- 
mitterentne  fibi  extra  ordinem  in  provocancem  hofiein  pugnare, 
permiffu  eorum  arma  cepit,  equuniq;Conrcendit,  &Badimn  no- 
mine compellans  ad  pugnam  evocavit :  Nulla  mora  aCampano 
fada  eft,  infeftis  equis  concurrere ;  Crifpinus  fupra  fcutum  ,  fini- 
ftrum  humerum  Badio  hafta  transftxit,  fuperq;  delapfum  cum  vul- 
nereexequo  defiUit,  uc  pedes  jacentem  conficeret  ^  Badiuspriuf- 
quam  opprimeretur,  parma,  atque  equo  relido  ad  fuos  confugit ; 
Crifpinus  Equum,  aimaque  capca,  &  cruentum  cufpidem,  infignis 
fpoiiis  oftentans,  cum  magna  laude,  &  gratuiatione  militum  ,  ad 
Confules eft deduclus ,  laudacusibi  magnifice  adonis  donatus 
eft. 

yid  Lvviuwi,  lib.  15.    VtUriiitn  Max.  lib.  5.  caf,  x. 

T3  An 
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jift  (jui  die  addnellHrn  confiitm^  fero  in  c4mpHm  frodiit  can  fa  Cf 
cidiffe  jHdicuMdsff  Jit  ? 

CUm  Carolus  Andegavenfis  Comes  Provinci»,  &  Petrus  Ara- 
gonenfis  Je  regno  Neapolitan©  contenderent ,  de  confenfu 
Martini  quintiPonciticisRomani,  tonvenic,  ucucerque  centum 
Equitibus  comitacus  in^Civitate  Buidegalenfi ,  qua:  tunc  erat  fub 
Rcge  Anglix,c^ctodieconcertarent.  Condidodie  Carolus  fum- 
mo  mane  cum  fuis  milttibus  comparuit,&  ufque  ad  horam  quin- 
tam  pod  meridiem,hoftem  expedavit,  quo  non  adventante ,  incu- 
fata  ejus  mora.una  cum  campi  Judice  difceflit,Eoque  difceflb  fta- 
tim  Petrus  fupervenit,  &  hoftem  non  inveniens,  cie  ejus  tergiver- 
fatione ,  &  fua  diligentia  proteftatus  eft  ,  unde  dubitabatur  cu jus 
caufa  melioi  fuerit.  Pro  Carolo  arguebatur,  quod  ipfe  jufto  tem- 
pore adfuiffec,  &  per  longe  majorem  diei  partem  hoftem  expedaP- 
fet^ro  Petro,quod  ipfe  tempore  tdoneo  ad  pugnam  conHciendam 
venifTetjDec  aciverfarLus  uique  ad  occafum  folis  cum  Judice  ,  quod 
oportuit,mann(ret;Pro  lite  dirimenda  alter  dies  a,  Pontihce  Roma'- 
no  ad  decertandum  conftitutuseft ,  in  quo  cum  Petrus  venire  re- 
cufaflet,eum  defecijOfe  promintiatum ,  &  ea^ex  caufa  regno  priva- 
tuseft. 

Vii.AUiatamdeftng.urt Amine  cup  41.  FetmamBt^  f*tt,teit,tf,  ims* 

An  hofles  ferfeqtti  liceat  in  Amici.  territorio  ? 

BEllo  inter  Romanos  &  Carthaginieafes  flagranti  utrique  cum 
Syphace  Numidix  rege  pacem  colebant ,  in  cujus  ditionis  por- 
tu,cum  feptem  triremes  efsent  Carthaginienlium,  eo  cum  dua- 
bus  triremibus  Scipio  advenic ,  qu$  opprimi  a  Poenis  potuifsent^ 
priuiqusm  portum  intrafsent ,  fed  vento  acriori  lUati  funt  in  por- 
tum  priuiquam  Pceni  anchoras  molirentur,  turn  vero  Pcenos  in  re- 
gio  portUjUihil  aufbs  refert  Livius.  At  hoftis  qui  eft  ubique  fe 
cundum  jus  gentium  impeti  poteft,ita  Euriptdes^ubicunque,  pren- 
fumj'ura  Ifcdi  hoftem  fmunt,&  Marcianus  Jurifconfuitus  ,  Trant 
fugas  licet  ubicunque  invenci  fuermc ,  quaii  hoftes  interficere.  In 

territorio 
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territorio  vero  a!ieno,quod  eos  interficere ,  aut  violare  non  liceac, 
id  JUS  ex  ipforum  pcrfonis  non  venit ,  fed  ex  jure  ejus  qui  ibi  im- 
perium  habet,Cum  civiles  focietates  conftitueie  potuerint,  m  eos, 
qui  in  aliquo  fnnt  territono,nibJl  per  vim  agi,niri  tcntato  judicio. 
VidOcAtiUmltKt  cap.%%.  FunJem  Advocut  Hifpan  lib.  i,c«p.  j,  Cjrot'mtn 
Uh»i.eap,\.%.i  Fttr,'Bel!umpart.  i.tit.  li  nii.u%  Bodinuml.i,c,6,Hu,<>8^ 

Vtrnm  in  hofiili  folo  captnm  dncere  Ikeat  per  Amici  territoriumi 

CUm  bellum  inter  Genuenfes,  &  Mcdiolanenfes  moveretur, 
Praefedtus  cohcrrtis  Mcdiolanenfis  nobilem  Genuenrem,qucni 
in  praelio  cxperat  intra  fines  Genuenfes,per  Regionem  Bono- 
niae,quac  eft  tcrritorium  Pontificis  Rooiani  ,a;d  caftrum  Mediola- 
ncnfe  pcrduxit,Et  perducere  potuifse  v!debatur,quia  cum  ab  initio 
jufte  caperetur,jure  fuo  in  Captivum  Prsefesftus  uti  potuit ,  at  Lc- 
gatus  Pontificis  id  in  Domini  prscjudicium  fadum  ratus ,  Johani- 
nem  de  Immola,celebrem  Jurifconfultum  conruluit,qul  refpondir, 
nullatenusfuifse  licitum  captivum  per  territorium  Bononienfe,  ii- 
centia  non  impetrata,ducere ,  Immo  injuriarum  tenerieum,  qui 
duxerat,  &  ad  exhibendum  Legato  fi  petiifset,  obligatum  fuifte, 
Cujus  fcntentia  a  Petrino  Bcllo  approbatur,quia  alibi  captus,  non- 
dum  intra  prifidia  dedudas,in  alieno  te|:ritorio  detineri ,  veicQcr" 
teri  non  debet. 
yii.luhiintte  de immoldconJi^'o.Petrinum  BtUum  part.!  tit,iS.nu.ti» 

An  Exteros  in  hofiili  folo  deprehenfos  ojfendere  liceat  ? 

COrcynei  »  EjMdamnum  obfefsuri ,  peregdnrs  primum  difce- 
dendi  copiam  facicbant,  denuntiando  aJioquin  pro  hoftibns 
futures,  &habetur  in  formula  apud  Livium  Hoftisfitille 
quique intra  ejus  prsfidia  funt.  Quia  ab  illis  damnum  quoqueme- 
tui  poteft.  Quod  verum  in  bcllo  gener3li,nonin  repr2ialiis,quibos 
obnoxii  non  funr,ntfi  qui  fimul  onera  &:  munera  fubeunt ,  &c  de  iis 
Peregrinis  qui  ante  bellum  venerunt;  eoq;  commiflb  dc  cognito 
intra  hoftium  fines  manent,non  de  iis  qui  beilo  inoto,&  incognito 
eo  delati  funt. 
y)d  Gniiiumlib.j  cap,/^.nn,6 

An 
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eyffj  ex  perfiftendo  in  loco  fugntt  de  viEloriajiatHendumJit? 

ARgivis,&  Laccdaemoniis  deagroThyreatico  contcndentibus, 
Amphy(5iiones  pugna  utrinq;  feledorum  hominum  rem  de- 
cernendum  cenfuerunt;  Lacedaemonii  a  fua  parte  Othriadem, 
fummae  rei ,  Argivi  Therfandrum  pracfecerunt ;  Poft  prajlium  de 
Argivis  duo  fuperflites  fuerunt  Agehor  &  Chromius ,  qui  dc  vi~ 
d^oria  civibus  nuntium  retulecunt,  &  poftquam  li  difcefferanc : 
Othriades  vulneratus  mortuorum  Argivoruni  fcuta  collegit,  & 
trophaeum  erexit,quod  fuofanguinejovi  confecravitjRedinregrata 
iite  de  vidoria,Amphi<fliones  irerum  Judices  conftituti  funr,  in  quo 
judicioArgivi  vidoriarn  fuam  pro  majori  fuperftitum  numero  con- 
tendebant :  Lacedsmonii  fibi  vindicabanc,  quod  illorum  unus  fu- 
perftes,  cum  alii  ex  adverfa  parte,  domurn  fe  recepiflent ,  in  loco 

}>ugn2  perftitic,  &  ipolia  collegic ,  &  pro  Lacedxmoniis  fententia 
ataeft-.  Gentilisvero,&Grotius,  cenfenc,  quod  etii  qui  locum 
pugnxretinent,  vidorcscreduntur ;  (i  tamen  Argivos  pro  cimore 
recefliflc  oftenfum  non  fuiflet,  nullo  modo  pro  vidis  habendos 
fuifle,  maximc  cum  node  fuperveniente  abierint,  vi<flores  fe  fati, 
&  id  fuis  renunciaturi.  \ 

¥ 
VU.  pliuarcb,coSat.GT<tc,0'  Larin.  Gentilem,lib.^  cd/>.i{.'  Grot'mm , lib. ^ ^ 

cap^xo.  nu.  4>. 

jin  pro  ejualitate  eorum  qni  coefi  vel  capti  funt ,  an  pro  nunuro  vi- 

Boriaft  hahenda  ? 

PHilippus  Rex  Macedonia,  &  Attains  Rex  Pergami ,  in  praelio 
navaii  coierunt ,  in  quo  contigit ,  quod  navis  Philippi  navem 
Regiam  Attali,  a  fais  defertam,  ceperit ;  &  in  ftationem  non  pro- 
cul  a  pugnae  loco  deduxerit,  unde  vidloriam  fibi  Phi  lippusvendi- 
cabat;  Sed  uti  ait  Polybius  magis  pro  vidorefe  gerebat,  quam  vi- 
dorem  fe  fenticbat,  cum  ex  fuis  multa  hominum  millia,  naves  fine 
comparatione  plures  amiltllet ,  quando  ex  parte  Attali  naves  pau- 
culae,  nee  plures  quam  viri  centum  interietunt ,  quod  Polybii  judi- 
cium, &  Gentilis,  &  Grotius  probanc. 

Vii,  Fotjbiumjib.  1 6,  a<ntilm,lib'i%f(ip.  1 5  •  Gntittai^  lib.  3.  cap.  20.  §•  4f 

jin 
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cyf»  ({Hi  novls  copiis  fupervementibtts  cejfennt  .  viffi  cenfendi 
fmt? 

POil  pugnam  navalem,  qua  ut  Thucidides  fcribit ,  maxima  om- 
nium, qua?GraEci  cum  Grxcis  intercefTerat ,  ucrinq;  vi(5loria 
vindicabatur  :     Corinthii   quod  Corcyreos   ad   nodem  ulque 
pr*lio  fuperalTent,  depreflls  navibus  circiter  feptuagima  ,   cap- 
tives non  minus  quam  mille  habuerint,  naufragia  piura ,  mor- 
tuofq;  receperint,  tropha:a  ftatuerum  :  Corcyraei  autem  quod  tri- 
ginta  fere  naves  Corynthiorum  corrupifTent,  aiixq;  Arbeniendbus 
fupervenientibus  ceflim  euntes  pugnam  detredaverint,  ipfifq  j  nau- 
fragia circa,  mortuofq;  colligcndi  poteftatem  fccerint,  ob  ea  eriam 
troph^um  ftatuerunt  j  itaque ,  utriq;  inquit  interpretabantur  fe 
vicifle,  Corcyrsei  vero  fine  caufa,  uti  cenrecGrotius,cum  Corinthii 
foclicius ,  contra  ipfos  pugnaflent ,  &  non  Corcvrsis  fed  Athcni- 
cnfibus  celferint, 

Vii,  TbucUidea,  lib.  i.  Grotium,  tib.  3.  cap.  io.  §.45. 

Anfr<tmium  ei  conftitHtum  qui  alter um  Occident ,  ei  qni  alter um 
in  fngam  egit  debeatur  ? 

PAris,&  Menelaus  de  Helena  concertatwn  paflum  inieruni ,  in 
quo  ab  aJtero  propofitum ,  ut  qui  akenim  vicerit ,  ei  Helena 
cum  bonis  omnibus  concederetur,  ab  altero  confenfum  eft,  ut 
qui  alterum  occiderit  is  Helena  cum  bonis  potiretur.  Certamine 
ingrelTo  Paris  in  fugam  fe  proripuit.  Apud  Plutarchum  in  Sympo- 
fiacis  qua?ftio  ventilatur ,  An  Menelao  Helena  deberetur :  E-t  alii 
debicam  opinabantur,  quia  conditio  prius  obiata  erat ,  fi  alter  al- 
terum vicerit,quod  abfque  dubio  Menelaus,  qui  Paridem  in  fugam 
cgitjConfequutus  eft,&  quamvis  poftea  refponfum  Gc ;  Si  alter  oc- 
ciderit, id  nihil  operari,quia  conditio  ab  uno  oblata,ab  alio  mutari 
non  potuit.  Alii  in  ea  erant  fententia,  quod  verba  pofterioris  con- 
ditionis  ad  declarationem  prioris  adhibebantur,quia  incertum  efle 
potuit,  quando  quis  vinceret,  certum  autem  efle ;  Si  alter  occide- 
derctur ;  Ideoqi  ea  conditione  dcficiente ,  Menelao  Helenam  noti 

V  deberi. 
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debeii ,  &  ita  conclufum  ait  Plutarchus,  quia  ut  in  Legum  repug- 
nanciis  Judices  id  ampleftuntur ,  quodjiihil  habet  concroverfisc^eo 
quod  obfcunjm  eft  repudiato,  ita  hie  id  pa(flum  cenfendum  ,  poti- 
us,  quod  6nem  notam  certaminis  exprimit ,  &  nulli  CKceptioni  eft 
obnoxium  :  Gentilis  vero  ait,  quod  Paris  in  taufa  fuctumbere,  & 
Helenam  amittere  debuit  ,  quia  per  ejus  fugam  ftetit ,  quo  minus 
alius  finis  certamini  imponerecur ,  cum  Juris  interpretes  tradant ; 
SJquisakeripromitcit,aliqui4dafe;  fialiter  ipfum  curfu  vicerit, 
deinde  ipfe  nolit  currece ,  nihilominus  tenctur  idem  dare. 

Vii  fluttnhummSympopttu.  ^eatilem.  Hb.i.  tap.  if. 

An  fifYAminm  ei  propofitum  fit ,  ejui  primw  urbii  mures  confcen" 
derit^/i  drnfimul  confcendant,  Htriq'^deheatHrJ 

CApta  nova  CarthagineinHifpaniaPub.Scipio  cum  virtutemi- 
litum  qui  muros  confcenderant  remunerare  vellec,prarcipuum 
,  niuralis  corona  dccus  ejus  fore  qui  primus  murum  confcen- 
derat,  pro  concione  dixit,  &  duo  profefli  font ,  fe  afcendifle ,  nee 
facis conftare  poterar,  uter  eorum primus,  quod pariter afcendif' 
fent :  Ltvius  refert,  Scipionem,  ambos  muralibus  coronis  vir  tutis 
caufa  donafte.  Ulpianus  vero  Jureconfultus,  ait,  fi  Legatum  fuerit 
reli<5lum,  ei  qui  primus  Capitolium  afcenderit,  fi  fimul  duo  veniffe 
dicantur,  nee  apparet,  quis  prior  venerit ,  neutri  deberi  legatum : 
Et  Hugo  Donellus  in  Commentario  ad  illam  Uipianr  difputatio- 
ncm,  ait,  Scipionem  magis  ex  gratia  quam  de  jure  egiffe,  idq;  Sci- 
pionem fans  intellexiffe,  cum  privatim  declararet,  non  ideo  fe  am- 
bobus  dediffe,  quia  deberec,fed  quia  rem  pro  tempore  diflimulare, 
utile  judicabat ;  fcilicet  ut  refert  Livius  j  ut  feditionem  compefce- 
let,  ad  quam  res  fpedare  videbatur,  propter  ftudia  partium  ,  crga 
fuoscommilitones,  Iiunumalteri  prartuliflef,  aut  dediflet  neutri. 
Grotius  tradit  Chryfippum  olim  banc  quarftionem  tradlafle ,  An 
praemium  ei ,  qui  primus  ad  metam  perveniflet ;  debeatur  utri- 
que,  fi  fimu!  pervenerint,  an  neutri ;  Quia  vox  Primi  ambigua  eft, 
nam  fignificat  aut  eum  qui  omnes  anteceJit ,  aut  quern  nemo.  Sed 
quia  prxmia  favorabilia  funt,  veriuseffe  concurfuros  ad  pratmi- 
um,  quanquam  liberaiius  non  folum  Scipio ,  fed  &  Qefar  >  &  Ju- 

lianos. 


Pars  2.  T>e  ludicio  inter  Gentis.      Se6t.p.     155 

Jianus ,  iis  qui  pariter  muros  afcenderunc  folida  prsemia  tnbue- 
rint. 

Vid,  Livium,7)eead.  }.lib.  6.  VlpitnumTJ    hrtbmdubiU,l,  lo.  EraJcan 
7)one/ium.  Croiium,  lib.  i.  iap.  i6,  nu,  19. 

yj/tfoectalis  adextevas  r'egiones  tranfenns  vemam  impetrarc  tcuca- 
tur  ? 

FEidinandus  Gonzaga  Francifci  primi  Regis  Galliae  Fcecialein 
in  Germaniam  milfum,  in  cuftodiani  niitti  ju(fit,&  edj<flo  Cae- 
farei  confilii,idem,&  finibus^Germaniae  egredi  juflus  eft,  Ik  de- 
nuntiatuni.  Ne  quifquatn  alius  ejufdem  conditionis  in  pofterurn 
limites Imperii,  nifiprius  impetrata  venia  ,  ingrediatur,  dequo 
fado  Obfecro,  inquitPafchalius,  ubi  Ledum  aut  fando  auditum 
Caduceacoti  impetrandam  veniamautfccuritatcm,  cujus  ofiBcium 
haec  ipfuxn  aliis  impetrate,  quique  pecuiiarejus  habet  eo  pe- 
netrandi  quo  Legatis  aut  Ulicicum  eft  aut  intutum,  quod  cen- 
fifle  videtur  Rex  Argivorum  apud  ^fchylum  ,  qui  miratur  Dania 
das ,  aufas  fuifle  ingredi  ditionem  fuam,  non  prsemiflb  Caducea- 
tore. 

Vii,  Pifibilium.cafti,  tr  iz. 

Vtrum  cum  iti  ejui  mnfunt  jnfii-hoftes  fit  jm  Legations? 

THeodofius  Imperator  Legatum  Tyranni  cujufdam  fibi  rebcllis 
in  carcerem  conjecit ,  &  reprehendic  Cicero  quod  ab  Anto- 
nio Legatus  admiflus  eft,  cui  portai  urbis  patere  jus  non  erat,  cen- 
fuitque eidem  reditum  ad  Antonium  denegandum.  Alexander  ta- 
men,  uti  refert  Cm  tms,  turn  viginti  miilia  Lacronum  obfediflet,&: 
BarbarijLegatosmififlent,  eosprotenusadmitti  julTIc :  Et  Caefac 
libro  tertio  de  bello  Civiii,  expiefsc  ait ,  Fugitivis  &  praedonibus  e 
faltu  Pirenneo  licuifTe  legatos  mictere.  Verum  habetur,  juftis  dun- 
taxat  hoftibus  efle  jus  Legationis ,  &  quod  ab  aliis  aliquando 
legati  admiffi  funt ,  id  petmifTum,  non  in  corum  favorem  ,  led 
boni  communis  caufa ,  cum  alias  omnia  reconciliationis  media 

V  3  tollerenwr. 
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tollerentur  ,  multo  magis  fi  hujufinodi  Legatis  fides  data  eft ,  ea 
omnino  violanda  noneft. 

Vii.  S.roi  Tttumjuiicat.ie Legit,  s.  XI.  GtntiUm  JeLegAt.  l,x,ca^.^  gro- 
tiumtlib.i,  cap.  i^.  §.z. 

e^n  in  cafira  &  loca  obfeffa  Legati  hofiium  adtnhtendi  ft»t> 

LEgati  Bxotorum,  qui  hoftes  crant  Romanorum  a  Tito  Quindo 
in  caftra  admifli  non  func ,  &c  Conftantius  Legates  Magnentii 
caftris  exclufitiEt  eadem  ratio  habetur  in  iocis  obfeflis,  itaq;  Gothic 
qui  Urbinum  prsfidio  tenebant,  Legates  Bellizarii ,  eos  inde  pro- 
pere  faceflere  jufferunt.  Quod  maxime  rationi  confentaneum  eft, 
ciim  qui  in  caftns,vel  loco  obfeflb  funt ,  fuis  viribus  minus  fidunt, 
qui  veto  fe  multo  potentiores  hoftibus  non  dubitant,  eorum  lega- 
to* etiam  in  caftra  admittere  minus  cxtrimefcunt.Ita  ab  Alexandre 
Legati  Scytharum"viginti  cquis  invedi  per  caftra  dedudi  in  taber- 
naculum  admilfi,  &  confidere  jufli  funt ,  &  Confules  Romani  qui 
Ucica;  erant,  Legationem  Carthaginienfium  (ic  admiferunt^Uxerque 
Conful  confedit  fublimi  folio,  aftantibus  utrioq^  ducibus,  Tribunis 
ac  agminibus  Legionum  ,  fulgentibus  Aquilis ,  (ignifq;  ubiq;  fixis 
ut  hinc  Legati,  copiarum  numemm  plan^  formidabiiem  agnofce- 
rentjtum,  juffu  Confulum  tuba  (ilentio  indido  Praeco  effatur,  Ac- 
cedant  Legati  Carthaginienfes ,  Illi  per  Ordines  armatorum  tran- 
feuntes ,  ad  Locum  Tribunalis,  pervenientesj'ufti  funt  a  Confule, 
quid petentes venilfent exprimerelta anno  1 576. Rofenbergius E- 
ques  Bohemus,  a  Maximiiiano  Ca:{are  ,  ad  Polonos  Legatus ,  per 
media  caftra,  interq;  equitum  refertiflimas  turmas  exceptus,  pro- 
dudufq;  ad  locum  ,  ubi  Senarus  frequens  confedit :  Unde  com- 
pertum  habuit,  quam  ridicule  falfum  fueric,  quod  a  nonnulJis  Cjc- 
£iri  perfuafum  fuit,  Stephanum  Battori,  ab  ea  regni  parte  ,  quae  fa^ 
cile  contemni  pglHt,  Regem  defigoatum  fuiifer 
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iyfnLegatPimadhofiem  tranfcuntem  imerci^re  liceat? 

CUmFregofius,&RincoFrancifci  Regis  GallixLegari  occuke 
per  Icaliam  adTurc^m  contchdentes  capti,&  occifi  efTent, 
RexGalliscde  gravi  injuria  contra  jus  gcndum  perpetrata 
queftuseft.  Perfe  autem  Regis  Legates  ad  Laceda:monios  abA- 
thenienfibus  interceptos  rcfert  Thucidides ;  &  Legates  Cartha- 
ginienfium  ,  ad  Regem  Macedoniae  euntes  Rotnani  interceperunt, 
Quod  dubitationem  non  habet,  fi  jufta  fit  fufpitio,eos  aliquid  mo- 
liri  contra  eos  per  quorum  territorium  tranfeunt,  quod  (i  conflct 
ab  alia  &  feparata  negotia  miflbs  effe,  minus  juftum  eft  eos  impe- 
dire.  Itaq;  Alexander  magnus  capta  Tyro,  Carthaginienfium  Le- 
gates inviolatos  dimifir,uti  refcrt  Curtius ,  quia  aderant  ibi  ad  ce- 
lebrandum  anniverfaria  facra. 

Vii.  Btdinum,  lib,  5.  csf.ult.    Befold.  diLtgition.  cap.  f ,  m.  i  ;• 
ji/t  SecHritoi  itineranti  concejfa,  paranh  fe  ad  iter  debeaturf 

Johannes  de  Figueroa  DuxExercitus  Philippi  Regis  Hifpani», 
falvum  condu(Sum  concefllit  Marchioni  McfTarani  (quieratfa- 
dionis  Gallicae)  eundi  a  Caftro  fuo,  Venetias;  poftea  idem  Dux 
invafit  terras  didi  Matchionis,  ipfum  captivum  fecit ,  &  ab  eo  re- 
demptienis  prctium  exigcbat :  Prajtendebat  quod  Sccuritas ,  data 
cratjUtiterfaceretutopoflet,  non  ut  domi  tutoraoraretufj  Jbi 
captum  fuifTe ,  ubi  confilio  ,  &  epibus  hoftibus  auxiliari  potuit. 
Pro Marchione ferebatur, quod aditer fe parabat,  cum captus fuit 
&  pro  itinerante  haberi  debuit ,  quod  cui  plus  conceffum  erat , 
tranfire  fcilicet,  per  territorium  Regis  Hifpaniae,  quod  minus,  fci- 
licet  domi  (mx  manere  dum  iter  pararct,  ipfi  periculo  futurum,  ne- 
minem  fufpicari  poiuiffe.  Petrjnus  Belius  refert  fe,  cumeflet  unus 
Judicum  ,  Litem  indecifam  reliquifle ,  &  Ledtori  rdinquic  judi- 
cium. 

Vii,  Bttrin,  'BcUum,fm,  3,  tit.  i.  »».  ij, 

V,  ^n 
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A»  CMiftfecHritai  eHftdi  elata  efl  ^  etiam  redennii  conceffa  melli. 
gAtnr? 

BArtolus,  Angeliis ,  &  alii  DD.  dicunt ,  Quod  Securitas  data 
proeundo,  cenfecur  etum  data  pio  redeundo,  quia  non  difi- 
tur  fecure  veniirc,  cui  non  licet  tulo  recedere ;  Ec  quia  tern- 
pus  accelsionis ,  manfionis,  &  regrelTus ,  a  pari  judicantur.  Alex- 
ander vero,  Gemiriianus ,  &  aliitenentcontrarium  ;  Quod  Im- 
peratores  Conftantinus,  &  Julianus,  verbis  exprefeis,  Naviculartos 
vcnientes,  &  remeantes  fecuricate  potiri  ftatuerunt.  Petrinas  Bel- 
liiSjputat,  varie  pofle  refpondcri,  pro  fubjeda  materia ,  &mente 
concedcntts.  Nam  fi  Dux  belli  conctdat  hoili  fecutitaterp  venien- 
di  in  fuum  przfidiuni,  &  ibi  commorandi  per  triduum ,  abfurdum 
eflct,  fi  lapfo  triduo  ,  eum  cuto  abire  non  patereiur ;  Atficonce- 
dat  ut  eat  Romam ,  aut  ut  eat  in  GalUam  ,  ipfa  itione  confumitur 
aftus,  nec  i  verbis  eft  rccedendura. 

Vii  Pttrin  Titnam  f<itt.$.  tit.t.  nu.xi.  ijf  DO.abeofUmt. 

An  SecuritM  eundi  tUta ,  adfrimHm  dmtaxat  enndi  dlnm ,  fit 
refiringenda  ? 

IUrifconfulti  communiter  dicunt,  Securitatis  Licentiam  reftringj, 
ad  adum  pnmum,  ncciterationem  permitti ,  cum  diftin^one 
tamen,  videlicet,  ut  fi  Petitio  fuerit  limplex  ,  &  indeterminaca, 
&  concefsio  decerminata  pro  una,  vel  pluribus  vicibus ,  fecundum 
concefeionem  determinatam,  fecuritatem  efle  iotelligendam:  Et  fi 
determinata  fuit  petiiio,  &fecuritasrimplicicer,  &  indeterminate 
concefia  ,  fecundum  petitionem  efle  prxftandam  ;  Siverofimpli- 
citer,&  indeterminate  fa<!^a  fit  petitio,  &  eodem  modo  fimpliciter, 
&  indeterminate  fecuritas  (it  concefla ,  intelligendam  fcmel  dun- 
tasat,  &  pro  prima  vice.  Nificaufa  petendialiudfuadeat,  utfipe- 
tita  &  conceffa  fit ,  ad  tradandum  de  pace  •  nam  tunc  prjeftanda 
eft  Securitas,  toties  quoties ,  pendente  traclatu  Pacis. 

Vii.Biml  AilL.i  7).(tdL. luliant M*jtfiit(t,  Pfitimm'Btllvmftrt.^.tit.i. 
xu.  14.  dr  2}V.ibeoiUat»t. 

An 
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yi»  Securitate  eu»di  alicni  data,  ispoffit  alium  mittere? 

CUm  effet  Securitas  data  cuidam  MarccUo,  vcniendi  ad  Civita- 
tem  Aftcnfem,  cum  decern  equis,  &  rebus  aliis,  Marcellus  fuo 
Joco  usoiem  mi(it,  iinde  Equi,  &  res ^lia? intercept!  funt.  Bal- 
dus  affirmatjiicuifTe  ei  uxoiem  in itcere, propter  unitatem  vigentem 
inter  conjugatos,  &  Equos,  &  res  alias  reftitui  debuifTe,  quia  ver- 
bis expieisiscontinebancur  in  diplomatc  Securitatis .  Grotiusve- 
10  de  hac  quasftione,  &  prseccdentibus,  ita  Aacuic,  Cui  abire  datum 
eft,  non  datum  ell  redire,  fed  nee  cui  venire  conceffum  eft,  is  mit- 
tere  poterit,  funt  enim  haec  diverfa,  nee  extra  verba,  ratio  expatiari 
cogic :  Sed  &  cui  venire  permiflum  eft ,  is  fcmcl  venict,  non  itc- 
xum,  nUi  adjedio  aliam  conjeduram  fuppeditet. 

Vid.  PetunumBeUum  fart,  ^.til.i.nu  ij.   Et7)7>,ibii,  Crotiifpt ,  lib-i, 
cap  20.  §.  i^   Gentilem,  /.  t«  c,  14. 

Vtrnm  SecHritatem  in  pace  datam  ,  heUo  erftmpcnte  vioUre  Iktail 

CUm  ratione  induciarum  inter  Caefarem  ,  &  Gallorum  regem« 
pax  vigeret,  quidam  Germanicus  Savorganus ,  Regis  Gallia- 
rum  miles,  baud  ignobi  lis,  impetravit,  aFrancifcoEftenfi  , 
Ferdinandi  Gonzaghx  Imperials  Duels  fubftituto ,  falvam  con- 
duiftum  divertendi  ad  Aquas  Statilienfium  in  Liguria  ,  fanitatis  re- 
cuperandx  caura,qu6  vix  devenerat ,  cum  Galh  duo  pr:rfidia  Ca:- 
farianorum  invaferunt ,  fubitoq;  exarfit  bellum  :  Dirfidcnsigicur 
Germanicus  falvo  condudui  revertebatur  ad  fuos ,  retentufq;  efl 
Haftas,  perFrancifcum  EftenfemPrajfidii  prxfedum  :  Caufe  pra;- 
tendebantuf ,  Quia  Securitatis  concefsio  intcUigenda  etar,  rebus  in 
eodem  ftatu  manentibus ,  at  hie  fequuta  erat  maxima  rerum  nova- 
tio,  Fad:o,&  culpa  militum  Regis  Galliae.  Intererat  etiam  Cslaris, 
eum  detineri ,  quia  Haftj  prarfidium  cjrcumfpcxerat ,  &  munitio- 
num  dcfedus  obfervaverat.  Petrinus  Bellus  tamen  ,  Ferdinando, 
&FrancifcoDucibus  fu*fit ;  Fidem  Principis  nee  cavillationibus 
obtegere,  nee  argumentis  fubvertere  f^s  efle  J  Neque  id  ferre  de- 
corum ei,  qui  &  fidem  dedcrat,  &  detcutionis,  ac  liberationis  efTet 

arbiteri 
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arbiter ;  quibus  obtinuit ,  ut  Germanicus  dimitteretur  ,  fed  ali- 
quanto  ferius,  propter  debilitacem  caftrorum  Haftenfium,  Sc  prat- 
fidii. 

yU,  petrin.^ettum.fart.  ^,  tit.  i^  itu.  30. 

e^«  MmiJfM  fub  citttditione  revertendi  ,  fi  after  pro  iffo  Hon  red- 
ddtHr,  teneatttr,  ft  alter  interim  moriatur  ? 

GQicciardinus,  &  Jovius  referunt  Baiioneum  quendam  ,  cap- 
turn,  dimiffumfubconditione  revertendi,  fi  non alter  at- 
pote  Ticius,  pro  eo  redderetur,  &  Baiioneum  Tiiium  ad  hoftes  eo- 
ufquededuxilTe,  quo  fine  Caduccatore  proficifci  poterat ,  illicau- 
tem  dum  Caduccatorcm  expeftat  a  Duce,  qui  fe  dimiferac ,  &  cui 
Ticius  reddi  debebat ,  minorem  Ducem  irritam  voluifTe  permqta- 
tionem,&  interim  Titiamfuiflcinorcuum.  In  quocafu,  GentiHs 
ait,qu6d  hie  nihil  contra  Balconeum  dici  poflIt,Cum  fit  pro  regula: 
Quoties  per  eum,cujus  intereft  conditionem  impleri,  non  ftet  quo 
minus  impleatur,  perindc  haberi  ac  fi  impleta  fuilfet.  Grocius  ve- 
ro  ita  flatuit,  Quod  fadum  tcrtii  liberaliter  promiffum  ,  fatis  im- 
pletur,(i  nihil  omiffum-fic  ex  parte  promitcentis,  fed  quod  in  one- 
rofis  promiifi^ ,  obligetur  ad  id,  quod  tantumdem  valet ;  ande  in 
^uxitione,  non  tcnecur  dimiffus  fe  cuilodise  reddere ,  neque  enim 
id  aAum  intelligi  pacitur  favor  libertacis ,  fed  ejus  quod  pr^ftare 
poceft,  fffttmacionem  przftare  debet. 

yii  CltHtilem,tib  t,  m^.i^.  ^rotliuajib,  j,  cap. ii.   %-jo^ 

Zftrttm  tempKi  IndHciarum  a  monKnto  ,  vel  a  die  ft  computash' 
df*m  ? 

INduciae  quifiqaennales  inter  PhilippumHifpaniarum  Regem,  & 
Henricum  Francorum,  ukra  montes,  quinco  dieJFcbruarii ,  an- 
no 1555.  pad*  funt ;  in  quibus  cautumerat ,  utabeodie  bellum 
fufpenderetur.  Eodem  die  Dominus  de  Brifac,  Dux  exercicus 
Francorum  citra  montes,  Vignale  pntfidium  Hifpanicum  expugna- 
vic;  Q|ia;rebacur ,  «q  Pxatfidiom  iGallis  recineri  poffet,  quad 

capcum 
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captum  durante  bello?  Anrcflicui  dcberet,  quia  taptum  cum  bel- 
Jumpcr  induciasCurpenderetur?  Quod  redneri  potuir  videbatur. 
Quia.  Ab  eo  die,  id  eft^  poft  diem  hnituni  belium  fufpendcbatur  : 
Contra  reflitui  dcbere,  quia  verba,  Ab  eo  die  (uti  Jurilconfulti  af^ 
ferunt)  poffunt  mcelligi  abeodieinchoato,  ita  ut  totusdiesin- 
cludatur,  quodque  in  favorabilibus ,  (cujufmodi  func  effcdus  in- 
duciarum,  ceflatio  fcil.  ab  armis,  &  retentio  poflcfiionis)  hare  ple- 
nior  interpretatio  admittenda  eft.  Petrinuj  Bellas  cenfuic ,  a  Mo- 
ment© efle  computandum  ,  Quia  ut  iniquum  eft ,  quod  perfedis 
indutiis,  bellica  tratflcntur ;  ita  abfbnum,  non  licerc  faccre ,  quae 
ad  belium  pertinent,  donee  induciat  concludantur.     Grotius  de 
tempore  quo  Inducii  terminetur ,  ita  ftatuit.     Tenipus  induciis 
prjcfrribi  folet ,  aut  continuum  ,  ut  in  centum  dies  ,  aut  cum  dc- 
fignatione  tei^mini ,  veluti  ufque  ad  Caiendas  Martias  :  In  priori 
cafu  ad  momenta  temporum  facienda  eft  numeratio :  Id  enim 
naturx  convenit  :    Nam  quae  fit  ad  Civiles  dies  compuiatio  , 
ex  Legibus ,  aut  monbus  populorum  vcnit.     In  altero  genere 
dubitari  folet ,  Utrum  Dies ,  aut  Mcnfis  ad  quern  di<flum  eft 
duraturas  inducias ,  comprehenfus  inteliigatur ,  &  videtur  com- 
prehendi ;  Ui  Si  quis  dtxerit ,  ut  intra  diem  mortis  ejus  aliquid 
neret ,  ipfe  quoque  dies ,  in  quo  quis  mortuus  eft  numeretur : 
Ita  Spurinna  Caefari  pridixerat  periculum  ,  quod  non  ultra  Idus 
Martias  proferretur,  &  interpeilatus  ipfis  Idibus,  dixit  venifle 
quidem  ,  fednon  practenifle;  Quae  Intcrpretatio,  inquit,  multo 
magis  fumenda  eft ,  ubi  temporis  produdio  favorem  in  ic  haber, 
utpote  in  Induciis  qui  humano  gencri  parcunc. 

yii.  Ptinnum  BtHum ,  ptrt.  5.  tit.  j,  nu.  \6.  ^roliu/rt ,  //6.  j,  eilf,i.t. 
^    4.  (jtntilemJib.  t.  ap  (z. 


Ji» 
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t/ftn^uipofi  temptsi  Jnd$tciii  pr<tfiitutum,  ex  necejfitate  in  loot  ho- 
ftili  referttu  eft,  helli  incommodts  ft  obnoxins  ? 

IN  Pado  induciarum  continebatur,  ut  Hoftis  qui  nobifcum  erat, 
ante  Idus  Martias  e  portii  folveret ;  Aliquis  adverfa  valetudine, 
vel  tempcrtate  abnavigare  iinpeditus,  vel  vento  in  portum  rela- 
tus  eft :  Deuide  iterum  poft  Idus  Martias  exire  voluit,  Quiritur, 
An  beneficio  inducianim  uti  poflii?  Refpondit  Bartolus ,  his  ip(Ts 
terminis ,  Repertum  in  portu  boftera ,  impune  occidi  polTe ,  nee 
curandnm  effe  de  modo,  quo  ultra  tempus  retentos  eft.  Befoldus, 
repudiata  tarn  inhumana  fententia,  utpote  ab  aquitate  nacuraii  re- 
moca,  &ajuristextibusaliena,  illi  jus  induciarutn  tribuendum, 
neccafum  improvifum  quicquam  obeflfe  contendit.  Hac  catnen 
limitacione  adhibita,  nifi  ita  fe  ardaflet,  ut  necefle  eflcr ,  ilium  in 
wiera  cafum  incidere.  Groiius  veFo,cum  Bartolo  confcntit,  &  ait, 
^uod  in  cafu  hujns  quxftlonts,  proprie  de  poena  non  agitur,  fed  de 
jure,  quod  cetto  tempore  interqaiefcebat;  unde  hic,par  ei  vide- 
tur,  qui  cum  in  pace  veniffet ,  repente  belio  exorto  ,  inter  hoftes 
fato  fiio  deprehcnditur,  fed  quin  talem,  inqiiit,  rem  ittere,.  benign  i- 
DS,  &  genero&us  lit.dubitationem  non  habec. 

yid  'Bvtoi  in  Repttitt  L  C^ftit  nu.  \^.  7)  it  PtAUunu.  Befeidunt  Je 
Faiifjttre,cap,6,  /tu.- ;,  Oentiltm^Ub.i  ca^,\^,  Cr()tnim,Ub,}.cap.t\. 
§%  9 

XJtrtmt  I»dHciai  vioUtM ,  intra  tempus  iKdnclorum  ukifci  U~ 


(tat 


CUm  induciarum  tempore ,  Carthaginienfes  disjedam  vi  tem- 
peftatis  Romanam  claflem,  invafiffenc,  &  intra  eafdem  indu- 
cias,  Carthaginienfium  Legates  forcuna  Africano  majori  in 
manus  objeciflet :  Prxfatus,  eos  non  induciarum  modo  fidem/ed 
eciam  jus  gentium  violaffe,  Nihil  tamen  fefaftuium  dixi:  infti- 
tutis  popuh  Romani,  vel  moribus  fuis  indignum.  Ht  vei  o  c  Jure- 
confultis  aliqui  negant,  violatis  induciis  ex  altera  parte  ,  ex  altera 
violare  licere,  fed  fufficerc  quod  fimtis  induciis  ulcifci  fas  lit.  Alii 

alicer 
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alitet  ftatuunt ,  fnaxitnc  in  Induciis  loiigt  tempohs ,  &  in  locis 
propter  vicinitatetn  offeniioni  opportunis :  Ne  tnelior  fir  conditio 
foedifragi,  &  perfidi,  quam  fidelis ,  &  jufli.  Africani  excmplum, 
uibanitati  magis,  quam  jufticix  tribuum. 

Kid.  pttr.BeBuin,paTt.  5. rfr.  j.mk  ».  ef'DD.  lAioeitatot. 
«/fw  Mttlieres  cfipt£  pretioJtMt  redimend^e? 

CUmHifpanipetcrentmulierescaptas  ab  Italisflnc  pretiofibi 
reddi,  Itall  hoc  fe  faduros  negabant ;  Pro  Hifpanis  ratio  fuit 
humanitatis,  &  mos  antiquus ,  ut  imbelle  genus  cenferetur, 
omni  vexatione  mdignum  :  Pro  Icalis  recens  chdes  Romaha  fuic. 
in  qua  puellas,  etiam  infantes  ab  Hifpano  auri  itiuis^la  rcdemcrunt; 
Gentilisdicit  jus  pro  Italisfui ffe  , qui  exctnphjm  injuftitiaf  qood 
Hjfpani  dederunt,Hifpanis  rcddcre  potuerunc.  Nobilis  autetn  erat 
Regis  Gailoruni  definitio,  qua  &  approbata  fuit  juftitia  italoram, 
&defenfum  una, jus  iftud  quod  dicimus  foemijiarum  ;  Nam  rex 
pecuniaiTi  Italis  hrgiebaiur ,  &  Hifpanis  foeminas  libcralitfir  refti- 
tuit. 

Vid,  CeHtUer)i,Ub'  i.  tap.  2,  vcl  ii.  f. 

An  tjui  injufio  prtUo  captifntit,  ftfajori  pretio ,  ^uam  qni  alias  in 
belto  capti  redimendifitfit? 

BEIlo  Neapoiitano  inter  Fcrdinandum  Regem  Hifpania?,  &  Lii- 
dovicum  duodccimum  Gaiiix  Regcm  ,  de  Gallis  ad  Rubum 
captis ;  uti  refcrt  Mariana,  magno  ammorum  fnotu  utrinqae 
difceptatum  eft ;  Convenerat  inter  Exercitus,  ut  Equiti  capto ,  c- 
quo,&  armis  detra<5^is ,  Irbertatcm  redimere  fas  effet  annul  fti- 
pendii  quarta  parte  exoJuta;  cspcrantGalli  diebus  fupedoribns 
Tbeodorum  Bocaium  Epirotarum  equJtum  Ducem  ,  Diegnni  Ve- 
rum,  rei  tormentariie  magiftrum,"atque  Efcaladam  centufiaHifoa- 
norum  Prarfe(flum ,  aiiofq;  ad  triginta  ,  Sc  ca:tcros  quidem  mines 
fecerunt;  qua  Jege  &  precio  erat"conftitutum ,  hos  tres  veto  f eti- 
nueie ,  caufati  Duces  eos  e/fc ,  nequedcbcre  communi  legi  com- 

X  2  prchendJ, 


\64   Pars  2.        Veludkio  inter  Gentes.      Sc£i.^. 

prehendi,quorum  efTct  dignitasmajor,  eos  avulgi  condttioneex- 
imendos  videri,Nunt  quafi  fui  obliti,poftulabant  tamen  Gallos  ad 
Rubum  captos,pado  prius  pretio  dimitci  non  confideranres,  viios 
primanos  efle  plerofquCjOofque  effe  Ordinum  Dudores,  Priterea, 
Gonfaluo  Hifpanoruin  Imperaton  remmtiatum  ,  Legem  earn  mili- 
tia: Neapolitans,  ouarta  flipendii  parceequiien  redinii,non  exten- 
di ad  eos,qui  in  jufto  pr2:lio,aut  oppido  per  vim  capto  in  potefta- 
tem  veniflent.  Confuiti  milites  vecerani^nobilefque  Provinciat  pro- 
vedse  a?tatis.  Non  aliter  Provincial  moribus  obfervatum  refponde- 
runt.  Vecum  an  ad  gratiam,  inouit  author ,  curiose  non  inquiren- 
dum arbitror,  In  earn  certc  (ententiam  rcf[x>nfum  Galliseftda- 
tum,ut  Captivi  de  libeitatts  pretio  cum"  iis  conflituerent ,  in  quo- 
rumpoteftate  erant.neque  communi  cxcerorum  privilegio  fe  tue- 
rentur,  In  quo  non  lucro  paucorum  confukum  arbitratur ,  fed  eo- 
praetextu  cautum.  Ne  viri  pugnaces  praflio  mtereJTent,  quod  ut  res 
fe  dabant,brevi  de  rcrum  famma  futurum  videbaiur. 

yid  Mamnum  dt  RebM Hi/pan  lib  xj  tap  li. 

An  miles  frivatm  id  ^uod  hofin  ob  redemptionem  paElns  efi  ,  frd- 
ft  are  tcmarur  ? 

CUm  i  LufitaniSjtres  capti  efTentA  unus  ex  conditione  miflus, 
ut  pecuniam  pro  tribus  afferret ,  &  nifi  redjret,  duo  proeo 
quoquc  pecuniam  darent,  ifque  reverri  noluifiec ,  &  ob  banc  cau- 
fam,illi  pro  tertio  quoque  pecuniam  solvifTent ,  Servius  Jurifcon- 
fultus  lefpondit^uum  efle  Prattorcm  in  eum  judicium  reddere; 
Quia  rnquit.GeutiliSjille  redire  tenebatur ,  nam  nift  tenerecur.ne- 
gotium  inutilitcr  geftum  fuifiet.  Efi:  tamen  magna  alcercatio  in. 
cerpretum,Aa  miles  piivatus,  dimi(rus,fide  daxa,  defnlvendo  pre- 
tio,aut  de  redeundo  ad  hodem  hoc  padum  fervare  tencatur.  Narri 
Bartolus^ldus^ngeius.&alii  ,negantquidcm,  padum  fervari 
oporterc,quorum  opinionem  Zazius  in  dilputatione  contra  Ecki- 
um,acriter,&  late  defendit  Contrarium  tencnt  Deciu»,  Alciatus, 
Duarenus,Covarruvias,  GarGas,  Hotomannus,  &  Bodinus.qui  di- 
dum  Bartoli  levius  cite  ait,quam  ut  fefel!i<i^beat ,  led  &in  con- 
trariuiD  eft  Confu«udo,uu  tcftatui  Fulgofius,  Laudatiflimus  ha- 

becur 
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b«ur,Regulu$,ob  fie  fcrvatam  fidem,  &  a  Romanis  ad  AnnibaJem 
cemifliis  miles  eft,qui  fie  fidcin  datam  faliere  conatus  eft.  Conee- 
dunt  taiiien  Covarruvias  ,  &  Garzias  fi  quid  proniifTum  fu  contra 
jus  publicum,  ant  militare  ,  promifliontrn  fervandam  non  e/Te  in 
quibus  GentiJis  ponit,fi  quis  promifit  non  militare ,  pro  fuo  Pnn- 
cipe,aui:oatria,Nam«tritcneat  padumde  revertendo  ad  Hoftes, 
per  quocf  quis  fe  eripitPrincipi,aut  patria:,hoc  tamen  eft,  quoniam 
etiam  per  Captivicatem  ereptus  eft  ,  Nam  ut  quid  non  fit.contra 
utilitatem  publicam  contedi  poteft,fed  ut  quid  fit,  dc  partibus  fuis 
non  fungatur,  concedi  non  poteft  ,  nam  contra  naturaxn,  id  eft, 
Grotius.cum  Gentili,  contra  Bartolum  cenfer,  &  miratur,invcntos 
juris  magiftros,qui  docerent ,  pacta  poblice  cum  hoftibus  inita  fi- 
dem  aftringcre,at  qua:  a  privatis  non  item.  Nam  cum  privati  jura 
privata  habeant ,  quat  obligare  poflunt ,  &  hoftes  capaces  fint  ac- 
quirendi  juris,  quid  efl*e  poteft  quod  obligationem  impediat,Ac 
quoufque  fe  cxtcndat  privatorura  poteftas,in  pacifcendodifficilior, 
inquic,eft  infpec^io,Et  quoad  padum  Ne  quis  adverfus  euni  in  tu- 
jus  poteftatc eft  militec,  quacquamalii  padurn,irntum  prouunti- 
enr,quia  eft  contra  officiumquod  patriae  deberur,  Jllealiter  fta- 
tuit.  Quia  non  quicquid  contra  olficium  eft,id  ftatim  irrituro  eft, 
fed  &  quia  contra  ofticium  quidem  non  fit,  iibertatem  tibi  parere, 
id  promittendo,quod  jam  eft  in  Hoftis  manu.  Nihil  enim,inquit, 
deterior  fit  patris  caufa.cui  is  qui  captus  eft,nifi  iiberetur ,  periilTc 
cenfendus  eft. 

Vid'D  it  Uegotiisgefl  I  1 1  GintiUmlib>2tCiil>  i  J  ,HctuMi»num  qui/},  illvfl  7. 
Grottumlib.i  fiip.a?.§.i.5,^  8 

An  Condit tones  dediiiortk  a  T>nce  co»ceJf.e,  a  fuprema  poteftate 
fr£Jtaitd*Jint  ? 

CUm  Maharbal  Romanis  quibufdaro  ,  qui  ex  prxlio  ad  Thrafy- 
menum  evaferant  fidem  dederat ,  non  tantum  vita;  fervands, 
fed  {\  arma  traderent,permitiendi  abire  cum  fingulis  veftibus, 
Annibai  qui  lone  efatis  tunc  aberat,eos  poftea  detinuit^caufatusin 
poteftate  Maharbalis  non  fuifte,  ipfo  inconfulto  fidem  dare  fe  de- 
dentibus,qua  ipfos  ill2fos,aut  indemnes  prarftarct,de  quo  fado  Li- 

X  J  vius 
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vius  judicium  fuum  lie  exponic.  Punicu  fide,&  Religione  id  ab  An- 
«ibale  fadurn.  At  cum  Soplionisbajjqua?  in  hello  captac;f;Et,aMa- 
fanifla  Duce  hbercas  conceila  fuiflet ,  Scipio  cenfuit^de ea  Senatus, 
populique  Romani  judicium  fuifle.ideoque  a  Mafaniflti  quo  Du- 
ce captaerat.  libntacem  ei  dari  non  pocuiffe.  Grotiusficdefinic 
Homines,agros  &  beHo  qusfitos  ,concedere  Duciim  non  eft.  At 
nondum  quatfita  condonare,onfinino  eft  in  poteftare  Dijcum,Q,ui4 
oppida  pleraque^A:  Homines  fspe  fe  dedunc,  fubcondicsonibus  vi- 
ta? falv3c,auc  &  Libertatis,*:  bonofum  ,  de  quibus  funrims  potefta- 
tis  arbitrium  exquiri  res  plerumque  non  patitur. 

yt'd  tjntium lib. ; .cap^ lonu.  p.lty  anntw, ibid,   Camdenum  KUi. mm  i-f 94, 
Anferius  [e  dedsntes  futt  recipiendi  ? 

IOnes  ubi  audiveriint  Lydos  a  Perils  vi^os,  Lcgatos  miferunt  ad 
Cyrum,ukro  poftulantes ut  iifdem  coditionibus ecw  adniitterec, 
quibus  Crzfi  fubditos  in  deduionem  accepiffeE,Cyrirs  vero  iis  lie 
refpondit.Tibicen  quidam,cum  pifccs  in  mari  conipexiflet ,  cibia 
canere  ccepic  ,  ratus  cos  ad  cancus    fuavitatem  in  terram  pro- 
grefluros,Ii?d  fpe  fua  fruftratus,  miflb  in  marc  verriaiio,  ingentem 
ptfcium  numcrum  comprehcndit,&;  traxit  in  terram,  Et  cum  pal- 
pitantes  cerneret.  Temperate,inquit,qua;lo,a  faltationibus,quando 
non  libuit  nic  canente/aliendo  progredi.  Qua;  dixit^mqtiit  Hero- 
dotus,  quod  lones  pri US',  ipfoCyroper  Legatosflagicante,  uca 
Craefo  defcifcerent.pcrtinacicer  renuerunt,ac  turn  rebus  ex  fenten- 
tia  non  fuccedentibus  parati  efTent  Cyri  imperata  facere.    Eo  ani- 
mo  Dux  Albanns  Profperum  Columnium  reprehendic.quod  arcem 
quae  jam  fuiffet  tormentis  diverbetata  ,  iri  deditionem  acceperat 
quia  indignos  cenfuit,quorum  vita.aut  bonis  parceretur:Scipio  au- 
teadmotis  jam  fcalis  admaeniaurbisHifpani3e,OppidanispeiCa- 
duteatorcm  abitum  pacatum  petentibus,  annuic,  &  receptui  cani 
jiifTitj&.cumaudituin  noneflet,nec  obtemperatum/ed  urbs  vica- 
peretur,fadum  emendavit,etiam  &  punivit  fuos.  Et  Cicero  ait,Hi 
qui  armis  poiitis,  ad  Imperatoris  fidem  confugiunt,quamvis  Aji- 
es  murum  percuilit,recipiendi  funt. 

Fid,Hmd9tm  in  Clio»  cmltm  Ub.i.eaf.  1 7,  An 
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M  qui  mititihui  libertatem  pafiw  efi^uctm  detiuere  fo/ftf 

NAtalis  Comes  refert,  de  Imperatore ,  qui  paflus  uc  PrjEfidium 
abiret ,  Prxfedum  retinuit ;  Cavillatione  abfurda ,  inquit 
Gentilis ,  quod,utinfamiiisE  appellationcPatcifamiJias ,  ha  Pne*. 
fedus  eft  in  prarfidio,  &  praffidii  appeilatioae  concinetur. 

Vii'  GtntiUm,  lib.  a .  (Op.  m*   Grotium.  lib.  j,  up,  21«  §.  $ , 

e^»  ^»  prft7w  f/  Exercitttm  /ii>ire,  fttbdim  fuos  in  cxercitu  mi^ 
titantes  detiuere  fojfit  ? 

Hlfpanus  cum  pepigiffet ,  ut  Exercitus  Gallicascx  regno  Nea- 
politano  abiret,  id  padnm  de  Neapolitauis  qui  erant  in  exer- 
citu  Gailico  intelligendum  negabat,  &  juflc  uti  cenftt  Gea- 
tllis.  Quia  eifi  non  pocuerit  quicquam  gravius  ftatucre,  proptev 
regni  illius  jusmaxtme  comroverfiim,  retinere  tamen  potuit,  quo» 
fuos  exiftimabat,  &  Galli  dcbucnmt  in  padione  de  NeapoHtanis 
memionem  expreffam  faccre,  quiaadhyrentcsinpafilo,  nificx- 
preffi  fine ,  non  continentur. 

Vid  GjicciirJinum,lib.  6,  ^entilem  lib.  i.  up.  t8, 

An  iii  qui  fidei,  &  clermmia  fefe  deduttt,  vnt-aftt  prdifianda? 

CIvicas  Falifcorum,  qux  aliquoties  rebellaverat ,  femperq;  ad- 
verts praeliis  conlufa  fiuflet ,  tandem  Quinto  LwflatioCon- 
fulifededere  coada  eft  ,  Adverfus  quam  Populus  Romanus 
fivirccupiens,  poftquamaPapyrio  ,  cujus  manu,  jubenteCon- 
fule,  verba  deditiomsfcripta  erant ;  edodus  eftFalifcos  non  pc- 
teftati,  fed  fidei  Ronianorum  fe  cojnmififlc ,  ornnem  iram  placsda 
mente  dcpofuit,  &  viribus  odh,non  fatife  vinci  aftuetis,  uti  ait  Va- 
lerius Maximus.ne  Juftitia  deeffetjObftitit.  Hr  uti  refert  Diodofus 
Siculus,  cam  poft  fufuiu  Athenienfium  cxeititum  ,  a  Syracufaniis 
deliberatum  eft,  quid  de  captivis  fieret,&  alii  ad  unum  omnes  tru- 
cidandos  ccnferent  j  Seaex  quidam  Nicolaus  nomine ,  pro  huma  ^ 
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niute  erga  eos  extendcnda  dirterens ,  dixit.  Tradiderunc  fc  cum 
armis  ,  confifi  dementia:  vidoris,  quare  indignum  eff^c,  eo3  decipi 
fpe  noftrae  humanitatis,  &  poftea.  Quis  unquam  Grsecorum,  Eos 
qui  fe  clementiac  vidoris  permiferunt  «ndeprecabili  fupplicio  pu- 
jDicndos  cenfuit.  Cum  tamen  Phaneas  >£tolorum  (qui  (e  fuaque 
jfidei  Populi  Romani  dedidiffent)  Legatus ,  Manio  Romano  Con- 
fuli  poftulanii,  ut  quidam  belli  incentores,  fibi  fine  mora  dederen- 
rur,  refpondiflet  ••  Se  non  in  fervitutem,  fed  in  fidem  tradidifTe,  & 
quod  jmperabatur,  non  efle  mons  Graecorum  ,  retorlii  Confui,  Se 
nihil  curare,  quid  cflec  Gra:ci  moris ,  fe  more  Romano  imperium 
habere  in  deditos,  fuodecreto,  &  Catenis  Legates  vinciri  juHiir. 
Quod  lis  qui  ita  fe  dedunt,  vita  fit  praeftanda,  facit  quod  tradic 
Baldus  Jureconfukus,  qui  ait,  Si  hodie  aliqua  Civitas  exempio  an- 
tique deditionis ,  alteri  fe  dederet ,  ut  poffet  viftor  de  ea  facere 
quicquid  hberet,  non  debcret  tamen  vicam  adimerc;  Et  Alii  affir- 
mant. Si  quis  fe  remittat  bons  gratise  alterius,non  poterh  corpora- 
liter  oflFendi :  Eo  enim,  quod  ita  fe  comniitiit ,  cenfetur  tacite  a- 
dum,  quod  fiat  gratia,  atque  idem  efle ,  fi  fe  fubmittat  alterius  vo- 
luntati:  DcquibusPetnnijsBeUus,  ifta  inquit,  funt  valde  perti- 
nencia  ad  rem  bellicam,propter  iftos  dedititios,qui  cum  praefidium 
fibi  commiffum,  ultra  tueri  non  valent,dedunt  fc,  ad  diferetionem, 
&quandoquealiifurcisfufpenduntur,  alii  deportantur  ad  trire- 
mes, quod  non  debet  fieri ;  Nam  difcretio  importat  arbitrium  bc- 
ni  vin.  Gentilis ,  qui  de  interpretatione  hujufmodi  verborum  in 
Deditionibus  confuetis ,  late  difputat ,  de  omnibus  concludit  ad 
vitam  faltem  tuendam,  efle  extendenda.  Monet  tamen  fe  non  lo- 
qui  de  Subditis,  ilii  enim  ecfi  arbitrio  fefe  deduur,  multo  efficacius 
le  fubmififle  videntur.  Grotius,  ex  verbis  Manit  Confulis ,  etfi  Le- 
gacos  y£tolorum  demifit,  infert,  quantum  impune  ,  &  non  violato 
jure  gentium,  facere  poflit  is,  in  cujus  fidem  populus  aliquis  fe  pec- 
mifit,  atque  affirmat,  lis  verbis,  nihil  aliud  ,  quam  meram  deditio- 
nem  incelligi,  neque  fidei  nomen.  its  in  locis  aliud  fignificare,quam 
ipfam  probitatem  vidotis ,  cui  fe  vi<Sus  committir ;  deinde  alfir- 
mat, fe  exiftimaie  non  referre,  an  dedens  fe  dicat ,  fe  dedere  alte- 
rius fapieatia?,  an  moderaciont,  an  mifericbrdis ,  hic  enim  omnia 
blandimenta  funt,  pro  qua  opinione  facit,  quod  ex  Polybio  affert; 
Apud  Romanos  idem  valenc.  Se  in  fidcra  alicuius  committere ,  & 

vidori 
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vi(ftori  de  fe  ftatuendi  liberam  poteftatem  facere.  Ad  officium  ve- 
to ejus  cui  fada  eft  deditio,  referc  illud  Senecae ,  Clementia  libe- 
rum  arbitiiuni  habet.non  lub  formula,  fed  exzquo  &  bono  judir 
car,&  abfolvere  iili  licet,&  quanti  vult  taxare  litem. 

Vid  y^altT'tum  Maximvm lib,6,fap.  ^.   Petrinum  heUainfart. i.tit,}  .§.}  infine 
<jtnTilemlth.txap.ij.  Cjrotitim'.ib  ^  cap  io-$.^q,  & annot.ibid, 

e^«  dedentesfe  paSli  de  vita^vel  incolumitatejervi  peri  ,  vtlcaf" 
tivi  detineri  poffnytt  > 

CArolus  quintus  Jmperator ,  Lantgravlum  qui  fide  accepta  de 
incolumitate,ipfum  acceflit,cuftodia;  demandavit ,  &  didum 
efl  apud  Jovium  fide  integra  fervos  fades  a  Turca,  qui  inco- 
lumitatem  padi  eranr.  Qua  fieri  non  debuiflfe  videbantur ,  Quia 
non  m  Itum  a  fpecie  fervientium  differunt ,  quibus  nondaturfa- 
cukas  recedendijEx  fervitus  in  jure  mors  eft ,  vel  morti  aequipara- 
tur.Gentilis  ait  ,Quod  padus  devita  tantum  ,  poteft  fervus  fieri, 
nam  fubtilicas  eft  juris  civilis  ,  quar  feryos  pro  mortuis  habet,& 
multomagispoteritcaptivus  haberi,qui  fervus  non  eft.  Quod  a 
Gonzaga  fadum  a  Jovio  perhibetur,at  non  probat  fervos  fades  i 
Turca,  qui  incoiumitateni  padi  erant,  quia,in  hoc  verbo,  aliqnid 
ampiius  quam  in  vita  videtur^eflie/ed  &  notatum  aitfadum  Caroli 
quinti.qui  eum,cui  fides  data  eft  de  incoluraitate,incarceravit 

Vid,Genttlemlib.i.cap.i7,    Jovium  1^.17.  • 

^yfnmHlkribw  quihi^ permi^ttm^fecum  portare  quod  poJfent,vt- 
ros  exportare  Ucnit  ? 

CUm  Rogerius  Rex  Siciliaj,  &  Pontifex  Romanus,  Guelfonem 
Bavaria»,  ad concicandumbellum contra Conradum  tertium 
Auguftum,excitafl*ent,  cum  eofigna  contulit  Henricus  Caefa- 
ris  filius,in  oppido  Gibellino  hatus,  qup  etiam,memona  nataiium, 
velut  gentilitio  nomine,gaudebat;ln  ejus  acie  lo  Gibellini ,  in  al- 
tera lo  Gueife  clamabatur.  Hoc  bello  cum  Cxfar  vidor  oppido 
captOjin  viros  durius  confulere  ftaiuiftet  ,  mulieribus  emigrare 

Y  promifit 
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promi{it,rerumfuaram  jureconce(fo,qtiantum  qujeque  pofTet  hu- 
meriseirerendarum.  Flagrantiffimus  vero  amor,  &  nienti  confili- 
um  &  infirmicati  robur  dedit,Viros  exportarunt ,  hoc  egregio  do- 
lo,fe  captum,delulumq;  Csfare  non  indignatite ,  victor  etiam,  vi- 
dum  Ducem  pofitis  aimis  in  gratiam  recepit-Nomina  tamen  man- 
fere,&  ex  eo  tempore  I^vatum  ,  ut  Guelfi  Pontificum  ,  Gibellini 
Caefarum  partes  dicantur.Hatc  Paiilus  yEmyluis,de  fado  mulierura, 
Gentilis  Pia  fraus  inquit,Nara  qu3c  animalia  funt,  ducuntut,  agun- 
tur,non  portantur,quod  rion  per  deridiculum  ,  &  per  calumniam 
tamen  intcUigcndum. 

yii.  PauluoiJEmilwmlib.7.  Qentilemlib.i.cap  »7 

ArtfaBi  exirt  cum  vefiibus^HmarTntstxire^eJfwt  ? 

CHoronenfes  Chiis,qui  Leuconeam  ipfiseripuerant ,  bellum  m- 
tufcrunt.quorumviribus  obftftere  cum  Chii  nequaquam  pof- 
fcntjhisconditionibusdeditionemfecere,  utfibt  cum  Chla- 
m'ide,Sf  fingulis  veftibus  urbem  egredl  Ijcerct,  (^o  audito,  Chio- 
rum  muliereSjgraviflme  viros  accufabant,  quod  relidtis  armis,  nu- 
dos  fe  armatis  hoftibus  credere  ftatuiflcnt ,  cumque  illi  fe  jureju- 
rando  aftri(fJos,non  amplius  decernendi  compotes  efle  diterenr, 
mulieres  arma  nequaquam  dimittenda  fuaferunt,  prjcfertim  cum  & 
dat2  fidei  fuas  refl^  confulere  polfent  ,  fi  dicant  hoftibus  haftam 
pro  tunica,&  clypeum  pro  chlarayde  viris  fortibus  efTe.    Harum 
confiliis  viri  a(fentientes,ftatuto  ad  profedionem  die,  armati  fubi- 
to  in  medios  hoftes  prodicre,  quorum  audacia  ilh  pertcrriti ,  cum 
cgregie  inftrudos  acq;  ad  omnia  paratos  conrpicerent,nequeil!o- 
rumiter  demorari^neque  advcrfumeosprocedereaufi  lunc,  bene 
iecum  agi  exiftimantes ,  fi  illi,  caetera  omnia  relinquences,difcede' 
rent.  Apud  Egelippum  miles  Romanus  dicebat.    Aliis  arma  onert 
funt,nobisintegumento,&  cumSabinis  portac  prodita:  funt  a  vir- 
gine  Tarpeia,Capitolio  praefedi  tilia,  qus  pretium  proditionis  quae 
gerebant  in  finiftris  petierat,dubium  dypeos,  an  armillas,  Illi  ut  fi- 
demfolverent,&  ulcifcerentur,clypeis  obruere.  Gentilis  vero  a!i- 
ud  veftes  aiiud  arma  fignificare,ex  jure  oflendit ,  &  in  hu jufmodi 
padionibusarmaaveftibusdiftingui  foicrc,  &  quod  luigua  vul- 
gar». 


Pars  2.         De  luclido  inter  Gtntes.     Sedl.p.    171 

gari,&  intelligentia  communi  iifurpatur.obfervandum  efle. 
yid.  Flutareh.de  claumulieribiu  Gent  item  lib.i  .cap.  i  ?. 

An  Ucentia  ferfonis  coftcejfa  ad  hoftA  extendatur  ? 

CAftellano,qui  aicemdedk/ecuritas  data  eft  ut  liceret  abiref 
cum  fnis  fociis ,  &  cum  fuis  bonis ,  quaerebatur,an  etiam  foci 
cum  fuis  bonis  abire  poffent?  Refpondic  Florianus  Dud  Car- 
magnoli3E,ab  eo  tonfijltus/ecuritatem  non  extendi  ad  bona  focio- 
rum,propcer  poil'ellivum  Suis  ,  quod  dominium  importat.  Qua: 
opinio  Gentili  non  placet,qui  rogat,an  fociis  eundum  fic.  nudis,  & 
fiCaftellano  data  Ucentia  etiam  rebus  Caftellani  competac,  cur 
non  fociis  data,competat  etiam  rebus  fociorum  ?  lili  itaqj  videtur 
verbum  Cum  fuis  bonis  fic  capiendum,Cum  fuis  qutfqj  bonis. 

Vti.  peiri.Beffumpart.  9.  tit^  i,nv.  14.     Gentikm  lib,  z.cap.  14. 
An  deditio  partis  profit  reliquii  ? 

CUm  urbs  quaedam  ab  Alexandro  obfideretur,  pars  dcditionem 
fecit,&  portas  urbis  Alexandro  apcruit,  Curtius,  ait,  Alcxan- 
drum,aliis,etiam  belli  authonbus,  peperciflc,  quibus  jurcbeJ- 
li,merito  irafci  poterac  ,  &  Cortonenfes  uti  narrat  Jovius  cum  i 
Vaftio  Regis  Hifpani  prapfedo  obfiderentur ,  vel  nolcnte  prafedo 
praefidii,fcdedidcrunt,qu3ededitionisformula,ai£,  cxeludebac  pras- 
fidiarios,quos  tamen  Vailius  pro  humanitate  dimific,  etfi  armis  ex- 
utos,quoniam  potentis  excrcitus  vim  contcmpfifle  videbantur.  Si 
in  commune  confultum  efl,  inquit  Gentilis ,  quod  fepe  contingit, 
cum  obfefTi  diffentiunt  de  oppido  Jedendo ,  aut  de  conditionibus 
deditionis,  deditio  fac^a  a,  majori  partc,ab  omnibus  fada  habenda 
eft,&  omnibus  prodenc,etiam  his,  qui  conrta  deditionis  ftntenti- 
am  diiceptarint,  &  egerint.fed  &  cum  in  commune  conluJtum  non 
eft,fi  aliqui  qui  dedicionem  faciunt,pro  aliis  pacifcantur  ifta:  pac- 
tioneSjCtiam  aliis  proficicnt^ut  alibi  rcfert  Jovius,  ficut  focius ,  pro 
focio  conttahere  poteftjCum  inter  eos  caufa  eft  communis,  maxi- 
ma in  adu  aeceflario  ,  &  evidentis  ucilitatis ,  quanquam  Si  poena 

Y  a  pro 
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pro  deditione,a  Principe  imponenda  eflfetjfinguli  qui  difienfenint, 
excufandi  (int. 

Fid  Gentiltmlib.:  cap. 17. 

Art  mtjftti  ut  de  dedttione  ageretj:onditionihm,  co  abfente^^faUis  te- 
matur  ! 

CUm  Aurantius  pro  Rege  Avcrfam  in  Italia  ,  quam  Salaflus 
Dux  Regis  Gallix  cum  prajfidio  tenebat ,  obfiaeret,  Guido 
Ranconus  a  Salaflb  ad  Aurantium  mifliis  eft,  ot  de  deditione 
conditionibus.quam  poHetjhoneftis  rranfigeret;  Ifq;  diutius  deti- 
neretnr  ,  &  concinuis  tormentorum  icSibiis  pars  muri  corruiflet, 
Salaflus  militum  precibus,&Avei;fanorum  lachrymis  fatigacus  per 
ahum  idoncum  hominem,ad  arbitrium  Aurantii  deditionem  fecit, 
quod  cum  Rancono  innotuit  protellatus  eft  fe  aequo  jure  liberum 
efle,nec  ratum  habiturum  conditiones  ,  quaruni  beneficio  uri  nol- 
let,  Cumqj  coram  Vaftio ,  alio  Regis  Hifpania?  Pracfedlo  An  Ran- 
gonus  jure  militiar  captivus  habendus  eflet,difi:eptarctur,  Vaftius, 
inquit  jovius  ,  lata  fuper  ea  re  mitiori  fencentia  ,  ipfum  liberavit. 
Quod  etiam  jure  firmatur,atfirmat  Gentilis,{i  Is  fuiflet  qui  adhuc 
tueri  opp!dura,aut  fe  potuiflet.  Quod  etfi  definitio  plurium  teneat, 
lepugnanubuspaucioribus,  non  tamen  ea  valet,  qua:  uno  abfente  fit 
cujus  prafentia  potuit,in  fuam  fententiamjCaeteros  traherc. 

I^$d  Gtntiltm  lib,.  I  tap  17. 

e/fn  Error  circa  ExecMtioncm  deditianU  ipfam  irritamfaciat  t 

VAlerins  Urfinus,Hifpanis  ffc  fe  dederat ,  ut  in  caftra  Gallica, 
tuto  dcduceretur,Hifpani  poftea  captivum  detinenduni  afle- 
rebantjhoc  colore,quod  Gallica  caftra,  turn  temporis  nuliibi 
crant,propter  vircutem  tamen  viri,ipfum  dimiferunt ,  uti  refert  Jo- 
viusjGentilis  vcro  etiam  de  juftitia  ipfum  dimittendum  fuifl*eaf- 
firmatjQuia  fumma  padionis  erat  pura,ne  effet  captivus ,  non  fub 
conditioneXi  uliibi  effenc  caftra  Gallica  ,  De  caftris  ad  jeflum  pro 
tuta  executione  padi,  quia  in  ilUs  caftris,  Valerius  tutus  futurus  c- 

rat. 


Pars  2.       I>e  hdicio  inter  Gentes,        Se£t.9.      172 

rat,&  quse  dida  funt  ad  Executionem,  ea  non  mutanc  de  fubftanT 
tia.  Itaq;  Roniani  dedentibus  fe  y£tolis,&  errantibus,in  verbis  for- 
mula deditionis,a?quura  putarunr  ftatum  priftinuni  leflitui. 

rid  ^entilem  lib.  a  cap.  17,   loviumtih,  zi>. 

An  deditos  tanqttam  Proditores ,    Is  cui  dcditio facia  eft  punire 
fojfit  ? 

Cum  Pr2fidiarii,Pr»fe<5lmn  qui  deditioni  confentire  noluit  ce- 
piflent,atque  in  vincula  conjeciiTcm,  atque  ipfi  de  conditioni- 
bus  deditionis  padi/e  Solymanno  dedidirtentjs  juflit  Prsefe- 
flum  honofibus  affici,dcditos  autem  omnes  intci-hci.Saevam  cxdem 
inquit  joviuSjimmanisImperatoris  juffu  fadam,AIiqni  non  modo 
julte/ed  &  ad  laudem  volunt  ,  quando  facraraencum  milick  non 
fuit  violandum  contra  Prfffedum,Sed  tamen  Praefidiarii  diplomat» 
libertatisobtinuerant.,  Abrupit  igituc  Solyniannus  fuam  fidem, 
dum  perfidiam  alienam  ukifciiur.  Quid  nos,inquic,  Gentilis  ?  Pe 
perfidia  ilia  Solymaunus  Judex  non  erat,  fed  alius.   Et  dici  tamen 
poteft,quafi  transfugas  fic  tradari  eos  a  Solymanno  potuilfe  ,  qui 
de  eorum  perfidia  non  noverat  aarea  ,  cum  fugennt  ad  Solyman- 
num.contraPrssfcaiauthoritatem  ,  &  concluditMihi  opinio  ifta 
placet. 

yid.Iovigmlib.i9.    Gentifemlib  xcap.iy, 

Anfadera  vel  (ponfiones  Pads  qu^  a  ^ucibus  punt ,  P^imifem^ 
•velfofHlnm  okligent  > 

PAdionem  illam  quamSulpitius,  Tribuuns  militum  cum  Gallis 
fecerat,de  Obndione  ah  iis  relinquenda,  Senatum  ratam  non 
habuiffeteftaturLivius,  &.'Salufi:ius  de  Pace  inter  Aulum  Exerci- 
tusRomamDucem,&Jugurtham  Numidarum  Regem,  Senatus, 
inquit,uti  par  fuetat,Decrevit  fuo,atq;  populi  injuflu  ,  nullum  po- 
tuifTe  foedus  fieri,  Dubitatur  tamen ,  li  fumma  potcftas  fciverit ,  & 
tacucrit  Quo  cafu  diftinguendum,an  fada  fit  fponfio  fob  conditi- 
oned rata  faabereiur  i  fiimma  poceflace^Nam  hare  conditio  facie 

Y  3  ipontionejn 
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fponfionem  riuHam,  an  Sponfio  pure  fatfta  fit ,  &  tunc  fi  filentio  a- 
liqui  adus  accefferint,  qui  ad  aliam  caufam  probabiliter  referri  ne^ 
queanc ,  rede  intelligetur  Sponfio  rata  habita  5  Si  vero  pra;cer  (i- 
lenciam,  nihil  acceffeat,  rata  non  fiabetur.  Nam  fine  re,  aut  fado 
aliquOjfilentium  non  latis  prqbabilem  voluntatis  conjeduram  fup- 
peditat. 

yid.  Ayaf^'^.'f'l'  i.cop.y    ,vk.  5.  GentiUm,  lib  2,   cap,  10,    'Befoldvm  Je 
face  cop.  f.?«jM.  (jTotium  lib.  i.  cap.  15-  kh.ij,  »6.^c. 

/infi  SponfioDucis  ,  fummiC  potefiati  dijpliceat ,    it  ejuifffufdia 
efi.,  in  eHndemfiatHm  [tut  refiitttendif 

CUmdePaceCaudJnainSenatutra<?laretui-,  Spurius  Poftliu- 
mius.unus  authoriini  Pacis ,  lententiam  rogatus ;  Mca  fcn- 
tentia,  inquit,  teftis  eric,  Mihine,  an  Legionibus  pepercerim  ,  cun) 
me,  leu  turpi,  feu  ncteflaria  fponfione  obflrinxi;  quatamen, 
<}uando  injufiu  Popuii  fadta  efl ,  non  tenetur  populus  Ronianus, 
nee  qaicquam  ex  ea,  prasterquam  corpora  noftra ,  debetur  Samni- 
tibus.  Dedaniur  per  Foecialcs ,  nudi ,  vinftiquc  exolvamus  Reli- 
gionepopulumjlqua  obligavimus.  Alii  authores,  L.  Livius,  & 
Quintus  Melius,  Tribuni  plebi^  aiebant,  Dcditione  fua  populnm 
non  exolvi,  niil  omnia  Samnitibus,  qualia  apnd  Caudiura  fuiflTenc, 
reftituerentur.  Idque  Claudius  Pontius,  rex  Samnitiuni ,  cum  de- 
ditionem  atcipere,  recufaret,  contendebat ,  cum  diceret.  Populus 
Romanus ,  fi  Sponlionis  fadi  pceniteat ,  rcftituat  Legioncs  intra 
falcum,  quo  fepia;  fueruni,  recipiant  arms,  qua;  per  padionem  red- 
diderunt,  redeant  in  caftra  fua,  Tribunorum,  &  Pontii  fentcntiam 
acquitati  congruete  videri  dicit  Grotius  5  Pofthumii  autem  ufu 
probatum  fuifie. 
yid  Liviumt'Dicad,  I.  lib.  ^.  Crotium,  M.i,  i.-izp.  1?^    nu.  16. 

An  c\H&  Captivi  pacifcfrntftr,  in /thrtate  pofni  prajfan  tcncMtHr? 

T^'Rancifcus  Rex  Gallic  Pace  Madriciana,.CaroloImperatori  ju- 

Jl    ratus  prornilit,  fe  cum  tegni  Hnes  primum  attigiffet,  Pacis  con- 

ditjones  ratuni  habicurum.  Jn  Curiam  vexo  Panfiorum  veni- 

cns. 
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ens,  Senatum  confuluit,  ubi  Selva  Pncfes  Cuiiae ,  ad  infirmandam 
pacem,Cardinalis  Zabarcib  auchoritate  ufus,  &  exemplo  Johannis 
Regis  Cypji,  qui  a  Geniienfibus  capcus  hdem  non  fervavic ,  cen- 
fuic,  &  fuafjt  Qiiodvi,  ac  inetu  fuduni  erat ,  ratum  haberi  non 
oporteie ;  Quam  opinionen;  miracur  Bodinus,taar.i  Senacus  Prin- 
cipem,  non  erubuiffe,  tarn  ineptis  argurncntis  msinivi/Tc.  Cum  re- 
vera  pugnaret ,  non  iblum  cum  juditio  Kumanorum  ,  Attilii  Re- 
guli  &  ManciniConfulis^  fed  &:  Francorum  ,  qui  Johanncm  Re- 
gem,  ob  fidem  daram  Regi  Angiix ,  cum  captivus  eflet ,  quodea 
qua;  promiferat ,  etficere  non  poflet ,  in  Angiiam  rediiepermife- 
lunc, 

yid,  ^odinumtlih.^.ctip  ulu  HotoKMHum.  ^xfl  if/up.  7.  GetitUem,lib,i. 


c.  I  I, 


An  cMn  convenit  in  Pace,  id  alicui  reftituendMni,  quod  ante  be  Hum 
peJfeMr,  de  bello  incepto,  an  de  belio  reni>vato  intelligeysdum  (it? 

IN  Capitnlis  Pacis  inter  Principem  Tiidentinum  ,  &  Vcnetos, 
cautum  eft,  ut  fie  quifque  pofTideiec,  uti  poHidebatj  ante  proxi- 
mum  pr^fens  btihim.  Poft  principiusn  beiH  ,  Princeps  callrum 
occupaverat,  poft:  pa(5tas  indurias,  renovaco  bello  ,  caftriim  a  Ve- 
neris eft  recuperacum.  Qusefitum  eft  ,  an  Caftrum  ad  Veneres  ex 
pace fpe(51a ret?  Alciacus  refpondit  pro  Principe,  Quia  proximun^ 
prafens  belium  videtur,  quod  poft  inJucias  fenovatum  eft :  Male 
vero  eum  refpondifte  cenfec  Gentiiis,  quia  idem  iwx  belium  ,  ecfi 
a  prxltis  per  inducias  teflacum  (it,  &  itaque  &  proximuin,  &  praf- 
fens,  &  ait  non  efie  novum,  quod  eft  renovatum,  fed  vetus  de  no- 
vo repetitum. 

yid,  GentiUm.lib.  1.  aap  n  g>otium  lib  i    cap.io.  §.tj   C/21.  fef. 

thtum de  foederibtc^TheJI  n  ad  frnem.  .^jtnfllonem  Inig-i  Imperatorem  is' 

yeneict  de  locU  itfimundU,  ^\^{io  cov:ra  7^'inuiu  dt^utat    Conpl.l.  z. 
conf.  I J . 


Virnm 
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Zftrum  cum  convenit ,  Ht  in  Pace  loca  fojjiderentur ,  qnit  in  belle 
pajfidebamnr ,  Tagi^  &-  vilU  Oppidus  vkiru  inclHcUntur? 

CUm  Galli  in  Pedemontana  regione ,  loca  quaedam  validis  fir- 
mata  pracfidiis,  utpotc  Cafalcm,  &  Taurinum  ,  quae  erant  Ci- 
vicatcs  Metropolitans ,  pofledilfem  j  Cum  Cxfarianis ,  & 
Subaudis  conventuni  eft,  lit  durantibus  Induciis  poflldcrent,  ficut 
bcllo  poiTedemnt ;  unde  Galli,  idem  jus  in  pagis,&  in  vilIis,quod 
in  oppldis  fe  habere  contendebant ;  Quia  loca  erant  oppidisvi- 
cina,  ipfis  belli  tempore  paruilTent,  in  fundionibus ,  be  muncribas 
contuliflent.  Dicebat  Petrinus  Bellus,  In  acquifitione  qua  fit  Jure 
gentium,  naturale  fadum^  magis  quam  civile  infpici  deoerc,  unde 
ad  pofleflionem,  rcalis,  &  plena  apprehenfio  requiritur,  neque  in- 
valione,  vel  acquifitione  partis ,  lequicui  acquifitio  alterius  partis 
noninvafe:  Neque  per  pracftationes ,  vel  fundiones  occupatio, 
vel  tranflatio  poflefTionis  acquiritur.  Quia  ejufmodi  adus  perfo- 
nas  magis,  quam  loca  afficiunt,  &  adus  indrfferentes,&  promifcui 
non  probant  pofleflionem ,  nee  jus  Dominanun  pendec  i  Sabdt- 
cis,  qui  poflidentur  inviti. 

yid.  Petfiu  Betua.ptrt.i  tit.  ;.  nu  7-  <is'  DD.tbescit^iot. 

Z^trttm  cmn  convenit  in  Pace  de  lociscaptU  reftitttendu ,  Oppidi 
^Mod  antiqnitsa  ad  regnum  capienttj  pertinnit ,  refiitntio  fit 

dencgaxda? 

EX  tradatuCameraccnH,  Caletum  aCallis  captum  in  belle 
cum  Philippo  Hifpanij  rege,  &  Maria  Anglia  regina  poft  an- 
nos  odo  reddendum  erat,  eo  non  reddito,  Thomas  Smithus 
in  Galliam  miflus,  more  folenni  coram  Rege  repetiit ,  Rex  rem  ad 
Confiliarios  rejecit :  E  quibus  Michael  Hofpitalius  Cancellarius, 
in  hanc  fententiam  difleruit ;  Quo  jure  Angli  repetunt  Caletum, 
eodem  etiam  Lutetiam  Pariliorum  eos  repetercpofle  ,  hanc  enini, 
perinde  atque  illam^bello  acquifiverunt,  ac  utrumque  belio  amiie- 
runt;  Anglos  jus  novum  in  Caletum  pratendere,  Gallorum  jus 
ipfi  regno  efle  coxvum.  Quamvis  Angli  230.  plus  minus  annos 

poflederunt, 
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portederunt,  jus  tamen  penes  Gallis  reges  fuifTe,  non  minus  quam 
Duratuum  Aquitaniae,  &  Normunnia; ,  quos  Angli  armis  diu  de- 
tinuerunt^  Gallos  Caletum  ,  uti  etiam  Dutatus  illos ,  non bello 
acquifiviflc,  veruni  recuperaiTc:  PrsEfcriptioncm  temporis  inter 
Principes  locum  non  habere,  fed  jus  valerc,  &  ex  duodeccm  tabu- 
lis,  advcrftis  hoftem  xternam  eflc  authoricatcm  :  Angios  in  re- 
cent! tradatu  Trecenll,  Caleti  ne  quidcm  mcminifle,  ut  agnofcere 
viderentur ,  fe  fuo  in  Caletum  jure  omnino  certifle  ;  In  eo  cliiu- 
fulam  de  refcrvationibus  jurium,  tantum  minutiora  refpicerc;  hoc 
de  Caleto  inter  potiflima  cenfendum.  Ad  haec  Smithus  fe  non  ex- 
peflafle,  ut  tam  obfoletum  jus  ad  Caletum,,  ex  profunda  antiqui- 
tate  repeteretur ;  Jam  tandem  autem  perfpicere ,  qiiicquid  Galli, 
quo  jure,  quave  injuria  inpolTeflionem  femel  attraxerint ,  id  pro 
fuo  jure  deputare ,  tanquam  jus  iis  eflct  folum  in  armis ,  &  nihil 
intereflet  bona,  an  mala  Hdcpollideant,  Gallos  cxiftimare  fe  Ca- 
letum Poftliminii  jure  tenere  ,  quod  ex  Conventioxie  teneru ,  & 
apud  animum  ftatuere,  padam  dc  Caleto  reftitucndo  fidem,  ncu- 
tiquam  pracftare.  In  tradatu  Treccnfi  vendicatum  non  fuiflfe, 
0(4cnnio  tunc  temporis  non  exadb ,  &  hic  aflurgens  ad  Gallia: 
Confiliarios  convcrfus,  veftram,  inquit ,  fidcm  ,  qui  adfuiftis  ap- 
pello ,  cum  nos  jus  noftrum  ad  Caletum  difertis  verbis  refervan- 
dum  urgeremus,  vos  omittendum  ,  quia  tempus  nondum  venerat: 
Annon  tunc  inter  nos  convenerit ,  ut  refervaretur ,  fub  ilia  clau- 
fula,  omhcs  aliae  pctitiones  falvac,  &  integra  manebunc? 

Vii.  Camdenuntj  mm  1^67, 

Vtrnm  cum  convenit,  de  Bonu,  vel  eorum  valore  reftitHemlu^fuf- 
jiciat  ^  (chmbona  ^na  extant  vindicaruttr)  vaJortfm  eorkm 
offerref 

CUm  inter  Socictates  mercatorum  Angliat ,  &  Belgix  in  par- 
tibus  Indiac  Orientalis,  negotiantes,  multa  damna  Itinc  inde 
hoftiliter  illata  fuiflent,  tandem  conventum  eft  ,  ut  utrinq; 
ab  injuriis,  &  damnis  infercndis  abftineretur :  Et  ut  cum 
naves,  tum  bona ,  vcl  eorum  valoi ,  qu*  a  tempore  initx  convert- 
tionis,  ufque  ad  publicationcm  ejufdeni  in  iis  pattibus ,  caperen- 

Z  tur, 
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tnr  ,  bine  inde  teftttuerentur  Virtute  hujiis  convcntionis  Mer- 
catores  Sociecatis  Angliae  reftitutioncm  bonorum  petunt ,  qua: 
port  initam  conventioncm  capta  funt,  &  in  Hollandiam  deduda : 
Dclegati  ex  parte  Societatis  mercatorum  Belgia: ,  reftitutionem 
non  debcri  contendant,  nifi  in  partibus  Indiae,  ubi  bona  capta  funt^ 
nee  ipforum  bonorum,  fed  valoris,  quanti  fuit  cum  caperentur.  Ex 
parte  Societatis  mercatorum  Anglix  refpondebatur ,  Ubi  convcn- 
tum-eft/impliciter  dercftituendo,ubicunque  bona  capta  reperta 
runt,  peti  pofle,  quia  Debitorum  intercft,  qui  folvere  tenentur,  lo- 
ca  &  tempora  delignare,  alioquinubkunque,&  quohbet  tempore, 
creditores  exigendi  jus  habere  :  Ad  valorem  quod  attinet,de  jure 
communi,  bona,  fi  extent ,  in  fpecie  reftituenda  elTe ,  &  in  Con- 
ventione,  in  qua  nihil  in  contrarium  caucum  fuic,  idem  obfervan- 
dum;  Cum  port  convcntionem  fadam  bona  illicitc  capta  habc- 
rentur ,  nee  eorum  proprictas  i  prionbus  «Dominis  ullo  juris  ti- 
tuk)  tranllati  fuiffet. 

yU.L.txyttifii.  TJ.dercivindicAtioHey  lii^f^  7i.  D  dtverbfguf 

Vtrum  BonoYHm^cjun  cafMfortmro,cit4emfriceJfit  tMuria ,  perk' 
yum^retiHrnJit  refiitHendum  ? 

EAdem  conventione  inter  Sodetates  mercatorum  Angltar .  & 
Belgix  padum  eft ,  Quod  naves  utrinq;  captx  reftituerentur, 
eadem  conditione  qua  in  poiTeiTionc  capientium  reperircntur. 
Ad  reftitutionem  vero  navium  qux  periiflent ,  neutra  pars  tenere- 
tur,nifi  in  fervitio  partis  periiftenf,  Et  quod  Bona  reftitutioni  fub- 
jicerentur  qua?  ad  partem  aicerutram  in  eflfedu  perveniflent.  Ex 
hac  conventione  Hollandi,cum  navis  eorum  mereibus  onufta ,  ab 
Anglis  capta  fui(ret,&  per  aliquot  dies  ab  Anglis  pofTefla  nauta- 
rum  quorundam  culpa,vel  incuria,una  cum  mereibus  deflagrafler, 
pretii  (ive  valoris  navis,&  merciufn  reftitutionem  petierunt.  Quod 
navis  ab  Anglis  poftefla,  in  eoTum  fervitio  haberetur,  &quod 
damnum  quod  culpa  Anglorum  contigerat,  ipfe,  non  Hollandis 
incumbere  deberet.  Ex  parte  Anglorum  referebatur,Navem  in  eo- 
rum pofleflione,fed  non  in  fervitio.nec  occafione  fervitii,  (quod  in 
conventione  imelligi  debet )  pcriifle.  Neccafumfortuiium,  qui 

culpa, 
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culpa,vcl  incuria  nautarum  contigit ,  Ibtiecati  incaatoium  An- 
glorum  imputandum  ,  cum  ab  iis  eadem  diligentia  in  ea  nave  tu- 
cnda  adhibita  lit,qua  in  navibus  fuis  &  idem  infortunium  toncin- 
geie  potuenc ,  fi  navis  in  HoUandorum  pofTeflione  permanfiffet; 
Nedum  eos  teneri  de  valore  bonorum  reftituendo.quod  bona,cum 
nave  incendio  abrumpta,ad  eos  in  eflFedu,vel  cum  effedu  non  pei- 
yeneiunr,Nam,  prout  Jureconfulti  dcfiniunt,  tunc  quid  cum  etfe- 
<3u  ad  aliquem  perveniffe  imelligendum  eft  ,  quando  ex  eo  locu- 
pletior  fadus  eft. 

Vid  Ptt  Fabrumad  I  Contrft&ut.Dderrgjuris  I    \i.7)  ie  fer'tc,  is' com,td 
rttxendir*  l.j  i  ,7)  de  verb  jig.  no.  "D  de  petit.  HtueditAtis, 

9^n  (jui  Civitatem  ftlvam  fore    fremiferunt    ttSem    defirner^ 
pojpm  ? 

CUm  Poeni^  poft  teitium  Bellum  Punicum,  Romanorum  focios 
bello  hccftivifsent,  &  finitimos  populos  ad  defcdionem  in- 
vitafsent.  In  Senatu  Romano  de  Carthagine  delenda  confuleba- 
tor,Dequo  fama  pcrvulgata,Carthaginenfes  Lcgatos  Romam  mi- 
ferunc^qui  orabant,ne  urbem  lerum  ante  geftarum  gloria  clanfli' 
mam,ac  Romanorum  illuftrium  vidoriarum  monumcntiim  dele- 
rent,  Legatis  a  Confulibus  denuntiatum  eft,ut  in iide  Senams,  po- 
puliqucRomani  pcrmanercnt,  Obfidibus  trecentis,  ac  navibus  po- 
pulo  Romano  datis ,  Civitatem  Caithaginienletn  falvam  fore , 
eo^;  jura,  privilegia,  immunitates,  eafdem  habituros,  quibus  an' 
tea  temper  ufi  fuiftent  j  Legaii,  accepto  refponfo,  kti  domum  rc- 
di^ninc,  Mox  Scipio  Africanus  junior,  accepta  clafle  mature  pro- 
ficiici  jubctur  ^  &  urbem  fcrro,  Hammaq;  delere;  Scipio  fecun- 
dum  mandata,  Cenfohnum  Legatum  mittit,  qui  pollcaquam,Ob- 
fidcjunacum  navibus  recepiflet,  populum  univerfuiri ,  cxccdere 
«X  urbe  julTit,  (ic  tamen,  ut  quatcunque  vellet,  exportare,  urbemqj 
d  portu  remotiorciii  condere  liceret,  Carthaginicnles  impeiio  Du- 
cis  pcrterrefadi,  ad  fidem  Senatus ,  populiq;  Romani  provocant: 
Quibus  rclponfum  eft  Populum  Romanum ,  ea  qus  Lcgatis  pro- 
mifla ,  praeftitifle ,  Civitatem  vero  maenibus  urbis  miniine  conti- 
nen.  Ita  etiam  Pompcius,  cum  ducentos  Scnacores ,  ac  meUorem 

Z  2  Civium 
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Civium  partem,  ab  urbc,  quam  Cacfari  reliquiflet,  feduxiflet,  dice- 
bat  non  in  parietibus  efle  rempublicatn.  Modeftinus  verojure- 
confultus,  ait,  Siarairumin  Civitatem  inducatur,  utpaffaeft 
Carthago,  Civitas  efle  definit ;  Certe  non  ell  eadem  Civitas,  quat, 
ne  deleretur  L^ati  orabant,  &  cujus  falutis  expedatione  Obfides, 
&  naves  a,  Carthaginienfibus  tradebamur.  Et  Geniiiis  aic ,  Ecfi 
fit  differentia  Urbis,  &  Civitatis,  quod  urbs  aKlificia,Civitas  incola 
fint,  tamen  eft  intcrprctatio  omnis  finiftra ,  &  extranca  quae  auri- 
bus  vulgi  non  confonat :  Nee  civitas  Hne  urbe,  xdiHciis,  &  mzni 
bus  eft,  in  quibus  multa  Civitatis  ratio  eft ,  &  addit  quod  in  plu- 
ribus  tertii  belli  Punici,  Roa)ani  defendi  vix  pofTuiit . 

Fid  Uvittm,^.Decad.ult,  DitdtruM.  /16.41.  7).  ^uibia  mtdit  ufmfrua. 
-amiitttur.t^ii.  BediwiB,lib,t.eAf»6.  GeutUen,lib,t.c*p  4.  Grotium, 
lib.  1  («/'•  16,  §.  I  J. 

^Ah  provocato  ,  paito  Taeii  eontravemre  llceat  ? 

MArtius  Legatus  Romanorum,  Perfeo  Regi  Macedonia? ,  qui 
fcedus  cum  Philippo  patre  initum  renovarat,  objecit,  quod 
Abripolim  Amicum  atque  Socium  populi  Roraani  regno  expu- 
liflet :  Cui  refpondit  Perfeus,  Si  eft  in  foederc  ita  fcriptum,  ut,  ne 
fi  bellum  quidem  quisinfcrat ,  tueri  me  ,  regnumq;  meum  liceac, 
mihi  fatendum  eft  foedus  violatum  efle ,  quod  me  adverfus  Abri- 
polim Socium  populi  Romani  defendcrim.  Sin  autem  jure  gen- 
tium,ita  comparatom  fit,  ut  arma  armis  propDlfentur,quid  tandem 
facere  me  decuit,cum  Abripolis  rcgni  mei  fines  pervaftaflet,  mul- 
ta libera  capita,  jnagnam  vim  mancipiorum, multa  millia  pecorum 
abegiflet.Padu  pacis,inquit  Grotius,admittit,utfinova  caufa  fub- 
fit,  vis  bellica  inferatur,  quar  fi  probabi liter  afferri  poteft,  fatius  eft 
injuftitiam  fine  pcrfidia  ,  quam  cum  perftdia  admiflam  credi.  Ec 
Thucididcs,  Pacem  rumpunt,  inquit ,  non  qui  vim  vi  arcent ,  fed 
qui  priores  vim  inferunt. 

VU.  Livium  2)ecad   %.Ub.  x.    Gittium,iib  3  fa/>,  to,  §.  28,    (jMiltm, 
lib.  i.c<i^.  24 
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tyin  Ohjidei  dati  libtrent  a  fide  jHrejHra»do  j>r*fiitaf 

BOdinus  Francifcum  Gallorum  Regem,  foederis  Madritiani  re- 
ligionc  foiucum  aflerit,quod  filios  Oblides  dediflet :  Obfidcs 
autem,inquit  Ayala,  quemadmodum  rrdejuflbres,&  pignora, 
principali  Obligationi  accedunt ,  quo  diligentius  cautum  fit  Ad- 
verfario,  &  tantum  abeft,  ut  principalem  obligationem  tolJant,  ut 
fine  eo  confiftere  nequeam  :  Itaquc  Johannes  Rex  Gallorum  ,  in 
przlio  ab  Anglis  captus,  &  dimiflus ,  fide  data  de  revertendo  ,  fi 
minus  pada  implerentur ;  tametfi,&:  ipfe  filium  Obfidem  dediffet, 
ad  hoflem  redire  maluit,  quam  fidem  datam  violare. 

ndsBcdinumJib.^.capult.  /tj/(tlam:lib.ixaf.6nu.^.  Gentilcm.l.%  ita/.n. 


An  Obfes  det inert  pojfn  ,  mortuo  eo  ,  p-o  qm  datuf  efi? 

DEmetrius,  qui  pro  Antiocho  fratre  RomaE  Obfes  erat ,  cog- 
nita  ejus  morte  Senacum  adiit ;  Obfidem  inquiens,  fe  vivo 
fratre  venifle,  eo  mortuo  cujus  Obfes  fit,fe  ignorare:  Dimitti  igi- 
tur  fe  ad  regnum  petcndum  aequum  elfe,  quod  ficuti  jure  gentium 
ma jori  fratri  cefferit ;  ita  nunc  fibi ,  qui  aetate  pupillum  antecedac 
pupilluscederedebear.  Curavero  fenon  dimitti  animaxiverteret 
aSenatu,  tacito  judicio  tutius  apud  pupillum  ,  quamapudeum 
regnum  futurum  arbitrante,  fpecie  vaiandi  ab  urbe  profedus  Ho- 
ftiam  ,  tacitus  cum  fug»  Comitibus  navem  confcendit.  Gentilis 
ait  per  leges  civiles  fidejuflbrc  iiberari  qui  fpopondit  Titiu  non  fa- 
<5turum  eo  mortuo j  Alios  autem  diftinguere,  an  didum  fitTitium 
regem  Syrix  non  fadurum,quo  cafu  liberatur  fidejuffor,moriente 
Titio ,  an  ita,  Syria?  Regem  Titium  non  faclurum  ,  quo  cafu  fide- 
juflbr  non  liberatur  ,  quafi  in  priori  adjedum  fit  de  rege  ad  qften- 
dendum,  qui  ille  fit  Titius,  in  pofteriori  de  Titio  ad  oftendendum 
Regem  qui  tunc  eft.  Ipfe  vero  non  definit  an  hujus  generis  di- 
(hadiuncuia?  juris  civilis,  in  hujufmodi  juris  gentium  negotiis  io- 

Z  3  cum 
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cum  habeant.Ccnfet  tamenquod  aliquando  pcrfona  pado  in  eri- 
tur,  non  ut  perfonale  pactum  fiac,  fed  ut  demonftretur ,  cum  quo 
padum  eft,  uc,  cum  res  etiam  ad  fuccefTorcm  pertinet ;  Ec  e  ( on- 
tra,  etiamfi  nonien  proprtum  ufurpatum  non  fit ,  perfonam  camen 
refpicere  ,  ut  turn  fadum  eft  compromiflfum  in  Regem,quoexiiQ- 
do,  convcntio  de  compromiflb  cxtinda  habcnda  eft. 

f^d,  tuflinui»,  Itb.  i^.    GcHtilem,  I.  i,  ctf  19,   GrotlumtUb.},C4p.  X9, 
§  57- 

ey^n  ^ur  dederunt  Obftdcs  ^  fngkntes  recifere  ftlpntf 

CUm  Romani  Porfcnac  regi  Hetruriatde  fcedcre  pacis  Obfides 
dediffenc,  Cblia  virgo  una  ex  Obfidibus,  cum  caftra  Hetruf- 
corum  ,  forte  baud  procu!  a  ripa  Tybens  locata  effenc ,  fru- 
ftruta  cuftodes ,  Dux  agminis  vnginum  ,  inter  tela  hoftium  f y- 
berim  tranavir,  fofpitefq;  omnes  Romam  ad  propinquos  icftituitj 
quod  ubi  Regi  innotuit  Oracores  Romam  raittit,  ad  Clzliani  Ob- 
fidem  depofcendam,  alias  baud  magni  facere ,  &  prar  fe  ferre ,  fi 
Obfes  non  dedatur,pio  tupto  foederc  habiturum,ficdeditam  invio- 
latam  ad  fuos  remiflurum,  utrinque,  inquic  Livius,  confticit  fides, 
&  Romani  pignus  pacis  ex  fcedere  reftitucrunt ,  8c  apud  R  egem 
Hetruftum  non  folum  tuta,  k<i  honorata  Cblia  virtus  fuit ;  Nam 
virginem  parte  obfidum,  qui  manfcrant,  donavit ,  &  quos  vel  let, 
cligere  permifit.  Ilia,  produdis  omnibus,  impuberes  elegit,  quod 
&  virginitati  decorum,  &  earn  ztatem  ab  hofte  liberandam  cenfe- 
iet,quat  maximis  opportuna  injuriis  eflet.Bodinus  ait,quod  fcmpcc 
licuit  obfides  fugientes  necarc ,  etiamfi  expreffum  padis  dc  hoc 
non  effei :  Et  (Ic  Tarentini,  qui  fugere  tentarunt,retradi  Romam, 
virgis  caefi,  &  de  faxo  dejedi  funt,Gentilis  idem  jus  effe  dicic,quia, 
Obfides  non  funt  captivi,  quibus  fiigere  licet  j  Obfides  enim  dati 
funt  ex  conventione,  quam  non  licet  fallere.  AtGrotius,  tonftat 
inquit  Obfidi  fugere  non  licere,  fi  ab  initio,  aut  poftea,  quo  laxius 
haberetur,  fidem  dederit :  Alioquin  videtur  noa  is  animus  fuiflc 
civitatis,  obligandi  civcm,  ne  auhjgcret.fed  dandihofti  facultatem 
qualis  vellet  cuftodiac,&fic  ait  dcfendi  poteft  Clarliae  fadiijGentilis 
vero,  &  Grotius  ambo  concludunt,  civicacem  quar  dcdit,  Obfidem 

recipcre. 
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recipere,&  retinere  non  debere,  non  magis  quam  recipere  rem  da- 
tani  pignori  citia  furti  crimen  ,  &  proinde  Edvardus  tertius  Rex 
Angliae  Galium  jufte  accufabat,  quod  contra  jus  obfidem  fugien- 
tem  1  etepiflct. 

yid.Iivium,lib.  i.     CjetttiUm,  lib.  t.  tdp.  ly.    Crutium^  lib,  ».  «/>.  20 
§.54. 

Sect.    X. 

De  §}UAliiombiiS  VeliHi  inter  eos 
(^mbujcum  Vellum  ejt, 

^Hitjiiones  de  Dcliclo  inter  eos  t^rnhnfcum  helium  efi^funty  in  qny- 
hm  quAritHT^  Ait  id  prafiitumftt  qmd  oportuit^i»  inchoatione, 
C^  proff^uftti(i»e  ifcMt ,  mc  non  in  exectttione  pefi  part/ttn  vi~ 
(imam. 

I .     Aft  helium  aliquando  omljfa  indi^ione  movere  liceat? 

CUm  Guftavus  Adolphus  Rex  Suecia?  Germaniam  cum  excr- 
ciru  invafiiTet,  Ferdinandus  fccundus  Imperator  datis  ad  eum 
litcris,  ftripfit,  Vehementer  fe  mirari,  quod  tanto  cum  exer- 
citu  Romanum  impcrium  invafiffet ,  &  bello  non  indido,  Canras 
turbas  excrtaflet :  Quibus  Rcfpondet  Rex,  Se  non  arbitrari,  fieri 
polfe ,  ut  prsrteriti  temporis  atSa  Imperatori  tarn  cito  exciderent  j 
Ejuscaftrorum  Prjefedum  ,  abfqueuUa  belli  denuntiatione  inte- 
grum, &  potentem  exercitum ,  mb  fignis  Aquilarum  in  Borufliam 
duxifle ,  toti  orbi  cognitum  ,  ac  per/peduni  eflc  j  quare  fe  pro- 
fpicere  non  poflfe,  quo  practextu  denunciatio  beJll ,  quam  ipfe  ob- 
Jituserat,  afequi  bejlumnon  intulit,  fed  repulic,  poftularet ; 
fibive imputarc  queat ,  quod  contra  omnium  gentium  jura  egent: 
Neque  cnim  jura  ilia  exigunt ,  ut  vis  injufla ,  qua;  alteri  mfertur, 
per  fioeciales  propulfetur,  cum  natura,-  &  res  ipfa,  unicuique  arma 
ad  fa!utem,in  hujufmodi  cafu  expediendam  concedat :  iSeque  ta- 
mcn  belli  denuaciauoneni;  feproxlus  ominife)  quin  pocius,  fcdulo 

uviife^ 
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cavUfe,  ne  quis  fe,  prarter  opinionem  artnis  oppreffum  fuifle,  con- 
quer! poflec.  Nam  binis  ad  Ele<ftores  liceris,  &  regni  fmConfilia- 
rio,  ad  Generalem  ipfius  miflb  ,  diferte  ceftacum  fuilse',  nifi  il- 
lata  fibi  injuria  farciretur ,  fe  tandem  poft  squiflimas  fuas  que- 
relas, aliam  viim,  (e,  fuamque  dignitatem  tuendi ,  initurum.  De 
bac  vcro  quacftione  Jureconfulti  ita  ftatuunc ,  Sicut  cicacio  in  foro 
civili,  ita  in  bello  denuntiatio  aliquando  ex  juftacaufa  omitti  po- 
teft.  Uipote,  1°.  Cum  fufcipitur  bellum  ex  caufa  necefsarise  de- 
fenfionis.  2°.  Cum  his  bellura  infertur,  qui  jam  hoftes  habentur. 
3°.  Cum  contra  rebclles,  &  defedores  arma  fumuntur ,  quia  cum 
illis  jus  gentium  non  obfervatur ;  ita  Campanis  &  Fidenatibus  de- 
fedoribus  ,  Romani  bellum  non  denuntiarunt.  4".  Fceciales  tra- 
dunt,  non  opus  else  amicitiar  renuntiare,  cum  Legatis  res  repeten- 
tibus,  eae  nee  redditae  funt ,  nee  fit  aliter  fatlsfa<Sum ;  Similiter  a- 
pud  Dioncm  ,  Oefar  difserit ,  ad  movendum  Ariovifto  bellum , 
abfque  Senatus,  &  populi  decreto  j  Qui  ait ,  obftringere  bclla  ad 
quae  parari  homines  polTint,  &  querelx,  &  lodidiones  pracire ,  fed 
alia  exorire  ,  quxtanquam  julserit;  neccflita$  nonpoisuncindif- 
ceptationem  adduci. 

P'/d,  AmaSutcita.p,^^.  gentilm, lib,  t%c.t. 

2 .     An  fofi  ^ennntiationcm  bellttm  datim  movert  Ikeatf 

PEtrinus  Bellus  ingenue  fatetur ,  fe  nullibi  ftatos  dies  inferendi 
belli  poft  indidionem  comperifse.  Ait  tamen  naturali  ratione 
aequum  efse,  ut  aliquod  temporis  intercedat,  quo  quis  fe  praemuni- 
at,  &  defenfioni  praeparet ,  alias  doli  accufari  poteft  ,  qui  eodem 
fere  momento  bellum  indicit,  &  aggreditur ,  quamvis  paratum  fe 
ptxftare  oportet,  qui  fibi  bellum  indicendi  caulam  praebuit.  Maxi- 
me  fi  fit  caula  recens,  ardua,  &  inexcufabihs.  Gcntilis  tradit,  Poft 
indidum  bellum  ,  expedari  adhuc  folitum  dies  trcs ,  &  triginta, 
antequam  gereretur.  Et  fortaflis  quod  de  triduo  meaiionem  fa- 
cit,  originem  duxit  a  Conftitutione  Imperial» ,  qu«  habetur  apud 
Guidonem  Papa? ,  &  male  egifse  Cyrum  ait ,  qui  Armcnio  Regi 
fimul  intulit  &  indixit  bellum,  &  Romanos  male,  qui  tertium  bel- 
lum Punicum,  momento  indidum ,  &  illatum  fie  gefeerunt ,  & 

icaque 
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itaque  Epifcopum  qucndam  Chofroi  Regi  Perfarum  rede  dixifse, 
faccre  ipfum  indigne,  qui  nullum  tempusjuftinia no  tribueret  ad 
deliberandum,  ut,  vel  de  pace  inter  fc  convenrient ,  vel  bellum  ex 
condido  gererent.  Grotius  vero  arfirmat ,  jure  gentium  nullum 
tcmpus  poft  indidionem  requiri,nec  Cyrum  aut  Romanes  repre- 
hendit,  Agnofcit  tamen  polTe  contmgere ,  utex  naturali  ratione 
tempusaliquod  intertedat,pro  negotii  qualicate  ,  puta  cum  res 
repetiti  funt,aut  poena  in  nocentem  poftulata,  &  id  negatum  non 
eftjTunc  enim  dandum  eft  tempus,  quo  id  quod  petitum  eft  com- 
mode pracftari  polTic. 

Vtd.Farinum'BtQumfint.z.c.  iJitu,^-  CentHemltb,  z. cap,  i,  input. 

3 .     A»  in  hello  *Dolo  uti  liceett  } 

CUmDariusBabyloniamobfediftet,  difficilifq;  effet  urbis  ex- 
pugnatio  aEftuanteRege,Zopyrus,nafum,  labia  ,  &  aurcs  fibi 
prstcidi  fecit,&  transfugi  titulo  Babyloniam  proficifcitur ,  & 
populo  oftendit  laniatum  corpus,  de  crudelitate  Darii  querens,  & 
nortatur,uc  patiantur  ,  fe  commune  bellum  rccentiori  ira  gerere, 
Nota  nobilitas  viri ,  paricer  &  virtus  omnibus  erat ,  nee  de  fide  ti- 
mebanc,cujus  veluti  pignora,vuInera  corporis  habebant,  conftitu- 
itur  ergo  Dux  omnium  fuffragto,  &  accepta  parva  manu,femelatqj 
iterum  cedentibus  ultro  Perfis/ecunda  pratlia  fecit,  ad  poftremum 
univerfum  exercitum  fibi  commifTum  Regi  prodidit ,  urbemq^  ip- 
fam  in  poteftatem  ejus  redegit.  Livius  vero  claros  magis,quam  ho- 
ncftos  efle  ait,qui  ulia  Zopiri  admiferint  in  corpus  fuum,  ac  frau- 
destransfiigiorum,artesefreminimeRomanas,  ScMeflfala  paruni 
honeftam  rem  fubvercbatur,quod  Menedorus  proditurus  Pompeii 
claflCjpetebatjUt  aliquantifper  fibi  liceret  infeftare  clafTem  Caefaris. 
Polybius  vero  aflerit  quae  vi  fiunt  in  bello  mmoris  efle ,  quam  qua: 
ex  occafione,&  dolo  geruntur.ac  Ammianus  dicit,nulIo  difcrimine 
virtutis,ac  doli  profperos  omnes  laudari  bellorum  eventus ,  &  ]u- 
rifconfulti  bonum  dolum  vocant,quem  adverfus  hoftem  quis  ma- 
chinatur.  Gentilis  poftquam  authoritatcs  in  contrarium  recenfuit, 
concludit,  Quod  mirum  videri  pofllt.  Refpondeo  jufte  «jos  agere, 

Aa  & 
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&  qui  transfugiunt,&  qui  transfugas  mittunt.  Grociiis  hue  eciam 
refert  aftus  eorum,qui  hoilium  armis,figms,  veftibus ,  velis  utun- 
tur.  Hxc  enim  omnia  ejus  generis  fum,  uc  a  quovis  pro  arbitrio  u- 
furpari  pofsunc. 

yid.  lafiinuM  lib  i. in  fine      Gemilem  lib.t,(ap,  t.,  <sf  i.  "Ef  grotium  libi, 

4.     Jn  afud  Hoftes  faljilaqnio  uti  liceat  ? 

THemiftoclcs  cum  vercretur ,  ne  pod  vi<3oriam  Athenienfium 
navalem,Xerxes  adhuc  in  Grxcia  fubfifteret ,  atquc  in  novas 
anguftias  Graecos  inducerec ,  (imulata  amicitia  Xerxen  monet,  ut 
feftinaret  abire  e  Gr3Ecia,ancequam  exitus  ipfi,  a  Grzcis  intercide- 
returj&  Ventidius  cum  exploratores  Parthorum  nofljet ,  qui  ad  fe 
tranfTugar  videri  volcbanc,  humaniter  tanqua  amicos  tradans.fine- 
bat  fe  ab  illis  audiri,  quod  fadurus  quid  foret,quando  aliud  cogi- 
tabat,ut  il!i  de  perceptis  quafi  confihis  Parthos  faceienc  certiorcs, 
qui  ad  nuntjata  pararenc  l'e,&  uc  imparati  offenderentur,  ubi  ipfe 
eos  invadere  conftituiflet.   Themiftocles  Hofti,  Ventidio  contra 
hoftem  falfiloquio  five  mendacio  ufus  eft,  Auguftinus  tamen  ne- 
gac  unquam  juftum  effe  mendacium  etfi  Hoftis  per  illud  fallatur, 
qui  alias  juftefallitur/edRegulacde  nonmentiendo  ,  Exceptio- 
oem,Nifi  adverfus  hoftes,addit  Plato,  Zenophon,  Philo.inter  Ju- 
daeos, inter  Chriftianos  Chryfoftomus,  ^  Theologi,  prster  Augu- 
ftinum  fere  omnes^quod  &  Gentilis,&  Grotius  probant.  Monent 
tamen  quod  de  falfiloquio  didum  eft  ,  ad  aflerentem  fermonem, 
nonad  promittentem  referendum.  Nam  ex  promiflione  jus  cottr- 
fertur  ei,cui  fit  promiffio,idque  etiam  inter  hoftes  locum  habet, 

yU. Plutarch  themijlccUmDioniUb.^^,  Qentilemlib,  i.fap,^. 
Grolium  lib.  i-tap.  i.  §,  17.  &  »8, 

5.     Am  venerto  hofies  tollere  liceat  ? 

CUm  Perfeus  cum  Tarentino  quodam  egifl*et,ut  Romanes  ve- 
neno  tolleret  Liviusait  eum  non  juftum  bellum  animo  regio 
fed  per  clandeftina  fcelcra  latrociniorum  ,  ac  veneficioruin 

grafsatum 
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graffatum  cfle.  Baldus  vero  tradit  licitum  efle  hoftern  veneno  oc- 
cidere,prouc  docci  Veg<rtius,&  quod  ad  dejrennonem  retitis  armis 
uti  permiirum,cum  nihil  fit  iliaudabile  in  via  defenlionis.  De  Ve- 
getii  authoriratc  dubitat  Gentilis,  &  fiquid  eiuiinodi  cradat  id  in 
ftratagemmatis  opinatur,qijaf  jus  non  faciunt.  Er  manifefte  falfum 
ait,quod  in  Bello  dcfenfivo  peimitti  traditur,  Quia  defenfio tie- 
bet  efle  inculpata.  In  contrarium  affert  L.  Flori  authoritatem,  qui 
fcfibit  cum  Aquilius  Asiatici  belli  reliquias  confecit,  mixto  vene- 
no fontibus,addeditiQaem  quarundam  urbium.  Earesut  matu- 
ratn,it.a  infamem  fecit  vidtoriam  ,  quippc  cum  contra  fas  Dciim 
morefq;  majorunv,medicaminibus  impuris,in  id  tempus  facrofan- 
a^.  arma  Romana,violanet.  Hujus  etiam  criminis  arguitHifpanos, 
qui  Neapoli  obfeffi  a.<}allis,node  egredientes  puteoshoftj  vene- 
nabant,&  gnari  morbi,antea  Neapolitani,poftea  Gallici  nuncupa- 
ti,&  contagionis  ejufdem,clam  fcorta  ,  &  ea  formofiffima  ex  urbe 
iniferunt,a  quibus  Gallicus  exercitus  inficeretur.  Grotius  autem 
cenfet,noniaemftatuendum,deacuis  fine  veneno  corrumpendis. 
ut  bibi  nequeant.Id  enim  perinde  habetur ,  ac  fi  avertatur  flumen^ 
aut  foncis  yen*  intercipiantur,  quod  Sc  natura,  &  confenfu  genci»- 
um  licitQtn  e(l. 

rid.CeiuUem  lib.t.cap .4.    Cfntium  lib.  i.ctp  4.§.if. 

^.     jin  Hofiem  immijfo  penujfore  interficere  liceat  ? 

CUmPorfenaRexHetrufcorum  ,  ftudio  Tarquinios  Romam 
reducendi,urbis  faucibus  incubaret ,  Mucius  Scxvola  Regem 
per  infidias  in  caftris  ipfius  aggreditur,ibi,  cum  ftipendiu  for- 
te miiitibus  daretur ,  &  fcriba  cum  Rege  fedens  pari  fere  ornatu, 
niultaageret,euqj  milites  vulgo  adirent,Mutius  Scribam.pro  Re^ 
ge  inrerfecit,&  cum  fruflrato  circa  pnrpuratum  ifta,  teneretur,  ar^ 
dentibusfocisinjecit  manum,terroremq;  gemlnatdolo,  utfcias 
inquit  quern  virum  effugeris ,  idem  ttecenti  juravimus ,  unde  Rex 
terrirus,Romanos  liberos  efle  juflit.  De  quo  fado  Seneca.  Facere 
aliquid  in  illis  caftris  fcelicius  potuit,nihil  fortius.Alius  Romanus, 
in  praelio  fimulans  fe  unum  ex  miiitibus  Mithridatis,prope  congref- 
fus,tanquani  quippiam  ei  dicere  cupiens  ,  Regi  vulnus  intulit  & 

A  a  2  quamplura 
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quamplura  ejufmodi  exempla  Gentilis  recitac  j  nee  probat  tamen, 
fed  juftam  cenfec  Alexandri  magni  querelam  de  nece  Patris  ,  per 
Darii  procurationem  perpetrata  :  Cum  habeatis  arma  licitamini 
hoftium  capita.  Laudatq^ ,  quod  ejufdem  Darii  necem  parricidia- 
lem  immani  fupplicio  ultus  eft.  De  fado  Scacvola  aliter  cenfet 
Grotius,  in  quo  ipfe  Porfena  nihil  agnovit ,  nifi  virtutis.  Diftin- 
guic  camen  inter  eos  qui  cum  talia  aggrediuntur ,  nullo  Hdei  vin- 
culo aftringuntur,  ut  fubditi  ioj^gem,  vaflaii  in  Dominum ,  Mi- 
Jites  in  eum  cui  militant.  At  de  his  percuflbribns  quorum  fado 
perfidia  inert,  aliter  cenfendum  ait,Nequceniui  ipfitantum  con- 
tra jus  gencimn  faciunc,  (ed  &  qui  eorum  opera  ucuncur, 

Vid  Gentilem,  lib.t.  ea^  8.  ^rotiun.  lib.}.  (4p  ^  mu  i8. 

7.     <t^»hofiittfnfitferfiitioiK  ad.  eorum  penculum  aiuti  liceat? 

PHilippus  Macedonia:  Rex  miiites  fuos  pugnacuros  contra  Pho- 
cenfes  Lauro  coronavit ,  quod  Phocenfes  templum  Apollinis 
fpoliaflent ,  &  itaque  ad  afpedum  frondis  ejus  Dei  terrerentur, 
quod  evenit ;  Nam  terga  illico  obverterunt ,  &  caffi  incruentam 
regi  vidoriam  tradiderunt.  Sic  captum  in  Epiro  oppidum  inex- 
pugnabile  perhibetur ,  cum  proditor  illic  merfiffet  in  puteo ,  qui 
folus  potum  praebebat,  canem,  quod  Prxfidiarii  miiites  Grace»  fu- 
perftitioni  addidi ,  citius  raorituros ,  quam  de  aqua  contaminata 
morituros,  fe  contenderent.  Gentilis  ait ,  Superftitione  Hoftium 
abuti  cur  nonliccat  nulla  caufa  eft,  Arbitri  vero  in  gallorumprsE- 
liis,  gallum  capite  muldare  folent,  qui  allio  infedus  eft,  ut  alter 
gallus  per  fcetorem  ex  arena  plofligari  videatur.Et  Duelli  Legibus, 
qua  virtuti,  &  honori  maxime  profpiciunt,  improbum  habecur,  (i 
quis  dimicaturus  fub  vefte  exteriori,  clam  tunica  loricata  indoacur 
quo  adverfarii  idus  irriti,  &  inanes  reddantur. 

Vii,  Gtntilem,lib  z,(ap.x,  Zona.iim%  torn»  z,.Standtr,$, 

B..A» 
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8»     «•/»  Jus  tal'tonis  inter   hojies  locttm  habeat  f 

CUm  ingenti  Poenorum  clafle  circa  Siciliam  devida ,  Duces  e- 
jus  fiadis  animis,  confilia  petendx  pacis  agitarent '  &  Amii-  * 

car  ire  fe  ad  Confules  audete  negaret  ^  ne  eodcm  modo  catena  fi- 
bi  injicerencur,  quo  ab  ipfis  Cornelio  Afinaf  Confuli ,  injeda  fuif- 
fent,  &  Auuo  certior  Romani  animi  xftimator ,  nihil  tale  timcn- 
dum  ratus  ,  magna  cum  fiducia  adcorum  colloquium  tenderet 
cum  de  Belli  fine  ageiet ,  Tribunus  militum  dixit,  pofTe  illi  mcri- 
to  evcnire,  quod  Cornelio  Afinae  accidiflet ;  uterquc  vero  Conful 
Tribuno  tacere  juflo,  ifto  metu  inquiunt ,  Auno,  fides  noftra  Ci- 
vitatis  tc  liberat ;  Claros  inquit  Valerius  Maxim  us ,  fecit  tantum 
hoftem  vincirc  potuifle ,  fed  multo  clariores^noluifTc.  Gentilis 
vero  inter  hoAes  jus  talionis  licitum  effe  videtur  defendcre,  &  ait 
Romani  juftccaptos  virgis  cadunt,  &  fecuri  feriunr ,  quod Tui  ab 
hoftibus  capti  immolati  fuifTenc,  &  filiis  Reguli  nobilifllmos  Poe- 
norum captivos  dederunt  trucidandos,  perdendofqj  in  Patris  vin- 
diftam  ,  qui  Carthagine  faviflima  raorte  interfeftus  fuit :  Idem 
narrat,  tradatos  a  Florentino  peflime ,  etiam  fufpenfos  Hifpanos, 
quoniam  Florentini  alibi  pcffime  traflati  ab  Hifpanis  fuiflcnt! 
Qiiod  refert  Jovius,  &  affirmat ,  Non  hie  dici  valere,  Se  non  illos 
effe,  qui  crudclitcr  egerint,  ideoq;  crudeliter  tradandos  noaefle. 
Nam  unum  corpus  eft  exercitus,  nnum  corpus  funt  boftes,  unurai 
corpus Xunt  qui  ab  una  parte  bellum  faciunt.  Contra  Grotius  ait, 
Talionem  naturam  non  admittere  ,  nifi  in  ipfos  qui  deliquerunt 
nee  fufficere,  quod  hoftium  unum  quafi  corpus,  fadione  quidatii 
inteiligas ,  quia  finguli  qui  non  confenferunt  malo,alficiendi  non 
func  ob  delidum  univerfitatis ;  unde  PlutarchusSyracufanoshoc 
nomine  accufat ,  quod  Hiceta  uxores,  &  liberos  bcciderint ;  ideo- 
tantum  quod  Hicecas  Dionis  uxorem ,  fororem  &fiUum  interfc- 
ciflec. 

V^ii.  VtleriujnMaxtmua,  lib,6.  cap,6,  GeHtilem,lib.i,  c<i^,t8,  Grolium, 
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p.     An  in  deditos^  qui  inutili  defenfione  hofii  negotittmface^emnt^ 
fitvire  liceat? 

HEnricus  fecundus  Rex  Gallia  captis  Bovinis,  nonnullos  ni- 
mium  obflinatos,  fufpendi  juflit ,  quia  contra  railitarem  dif- 
ciplinam  ,  conaci  effent  locum  debilem  ,  quem  nuUo  pa<flo 
tueri  poteranc,  contra  copias  regtas  propugnare.  Et  Jovius  refert, 
qiiofdam,deditosarbitriovidoris,  quod  loca  immunita  ,  pertina- 
citer  retinere  voluertnt,  turpi  morte  affedos  ;  Ncapolitanus  vero 
refpondit  Beiifario ,  Pertinax  ftudium  in  aliquem  ,  nemo  judicet 
dignum  fupplicio ;  Et  confiderandum  quod  non  abfque  ccrtifli- 
mo  capitis  periculo  ,  quis  pofTit  locum  aflignatum  defererc ,  auc 
ftatione,  vel  pralidio  ciecedere.  Gentilis  ait,  milites  in  hujufmodi 
cafibus  obflinatos ,  excufari  poflc ,  at  ab  omni  culpa  nequaquam 
liberari,  quia  ad  impolllbilia  non  tenebantur,  nee  confiderandum, 
quod  miles  male  metuat  a  fuo  Principe,  cum  injuftitia  aliena,  non 
debet  hofti  elTe  incommodo. 

Vii,  ^ttttilcm  lib.  t.caf,  i6.  grotium,lib.  ^.c^.Htjr.  13. 

10.     ey^n  eos  qui  de  deditione  agentes , interim  munitiones  foram^ 
&  hofiilia  agunt  Severity  tra^are  liceat? 

RHegio  per  vim  a  Ferdinando  recepto",  GalJi  omnes  de  maenl- 
bus  prxcipitati  funt;  qudd,ut  cxptas  munitiones  perficerent, 
dededicionefimulatoegiirent,  crebrifque  coUoquiis  Regem  diu 
ludificati  eiant ,  &  quofdam  ctiam  milites  ante  m^nia  tormentis 
interfeciflent.  In  eos ,  Inquit  Gentilis ,  qui  deditionem  omnino 
pepigerunt,  &  non  prafftiterunt,  merito  aliquando  fstvitum  eft,  ut, 
cum  Praefidiatii  pcpigiffeiit  Franco  ,  Perpinianum  intra  trtduum 
dedcre,  mox  de  auxilio  fuis  fubvenientibus  indicant ,  quod  cum 
Francus  cognovit,  &  fraudem  fenfit  petiti  tridui,  vi  oppidum  ado- 
ritur,  expugnat,  faeminafq;  &  impuberes  cxdit :  Cum  vero  de  de*- 
ditioneconventum  noncll,  indigne,  inquit,  Galli  eo  fupplicio  a 
Ferdinando  affedi  funt,  qaoniam  tradatus  ad  nihil  aflringit ;  nee 
quicquam  eft,  quod  vetec  fimulare,  &  per  dolum  rebus  fuis  defer- 

vire. 
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vire.  Csedi  incautorum  militum,  aliquid  dandum  vidcbatur ,  fed 
nee  ob  hanc  Ferdinandus  excufandus.  Cur  cnim  iliiad  mania? 
Si  nihil  perHdixintervenit  fxviendi  caufa  nonerat 

Fid  CttttiUoiJib.t.  cap,  i9, 

1 1 ,  z^n  cum  hofte^  qnife  deJidit,  infido  ^  inconJlantPy  fevtriits 

agifofn? 

CUm  Campianl  fe  Mario  dedidiHent,  corum  oppidum  in- 
cenfum,  pubercs  intecfcdos,  alios  venditos ,  prasdamqj  mili- 
tibus  divifam ,  Saluftiusrefert,  Quod  facinus,  inquic,  con- 
tra jus  belli,  non  avarida  ,  nequefcelereConfulis  admiffum  ,  fed 
quia  locus  Jugurthac  opportunus;  Romanis  aditu  difficilis ,  ge- 
nus hominum  mobile,&  infiduth,  anteneque  beoeficio,  neque  me- 
tu  coercitum ;  Gentilis  contra  jura  belli .  ordinaria  ,  facflum  dicir, 
d  jure  tamen  fingulari,  &  extraordinario  fuftineri  pofle,  atque  ita 
Gefarcm,  non  Numidis,  non  Jubae,  qui  fe dediderunt  peperciffe,  & 
fevealiquando  Gallos  tradafle,  ut  genti,  ad  omnia  confilia  mo- 
biK.teiribilis  exempli  notam  inureret. 

Vid.  ^entiltm  lib.  x.  cap  i8. 

1 2 .  ay^n  captoi  qui  coerceri  m»  pojjkntf  inter jicere ,  Uce*t  f 

ANgli  in  nobiii  illapugna.  Regis  Henrici  quind  aufpiciis  ad 
Agincurtam  commiffa;  qua«Gallicuxn  imperium  pefTum 
dedcrunt,  cuxii  plures  captos  haberent,  qu^un  ipfi  vi<5lores ,  veiiti 
nodurna  pericula,  feledis  nobilioribus ,  cxteros  trucidirunc ,  fa- 
dum  inhumanum  ,  inquit  hiftoria  j  nee  tani  cruentum  PrxHum, 
quam  vidoria  fuit,  Gentilis  inquit ,  fe  laudarenop  pofle»  Laudat 
vero  Scotos ,  qui  licet  maximum  perieulum  immineret ,  captivos 
non  necarunt,  &  Gallia:  Ducem  ,  qui  ut  multitiidine  captivorum 
caftra  exoneraret,generose  dimifit  omnes ;  Quaarit  tamen,  annon 
caufe  fint  (ingulares ,  propter  quas  captivi  occidantur  ?  &  referC, 
Annibalem,  a  Fabio  circumventum,  ne  quid  imminente  periculo 
tumultus  cliet  a  captivis,  cos  omnes  qui  erant  qulnque  millia  cjecj- 

difle. 
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diife ,  &  Centam  captivos ,  cum  in  prxlium  proceflurus  erat  ne- 
caffe,  quia  nequcfidcre  potuit  iis,  nee  cos  cuftodirc. 

yii.  CtnttUmtHb^x.cap,i6. 

13.     e^«  i>is  captii  forcendum  fit  ? 

Llgarius  a  Carfare  captus,  dimittendus  fidcm  dedit ,  fe  poftea 
concra  Caifarem  nihil  moliturum,  quod  cum  non  prajftitiflcc, 
&  iterum  in  manus  Cacfaris  dtvenifTet ,  propter  ingratitudinem, 
&  perfidiam  interfedus  eft ,  E«  plurcs  itenim  captos  idem  inter- 
fecit,  ftultitiae  deputans,  fervare  eos  ,  qui  non  femel  adverfati  cA 
fent.  Catterum,  ait  Gentilis,  hoc  prxcipue  obtinet  in  mercenariis, 
nam  ut  civis  vcl  millies  captus,  afperiiis  tradari  pofllit ,  nulJa  caufa 
eft  J  Neque  enim  non  tucri  patriam ,  aut  Principi  fuo  non  parere, 
quifquam  obiigari  poteft;. 

yid.  (jtntiltMi  lib.  h.  cap,  18. 

13.     ^'/t  Obftdes,  ob  deli^Hm  eorum  a  quihus  dati  funt^nterimere 
liceat? 

THraces  interfecerunt  aliquando  Obfides  ducentos  quinqua- 
ginu,  Romani  Volfcos,  Auruncos ,  trecentos;  At  Narfeti, 
bono  Duci  atrox  vifum  eft ,  de  innoxiis  Obfidibus  fupplici- 
um  fumere  j  &  Scipio  aiebat,  Se  non  in  Obfides  innoxios ,  fed  in 
cos  qui  defeciftent,  fsevitururo,  nee  ab  inermi,  feJ  ab  armato  hofte 
poenas  expetiturura  j  Si  vero  qui  Obfes  venit,  eft,  aut  ante  fuit,  in 
numero  delinquentium  ,  aut  poft  (idem  a  fe  datam  ,  in  re  magna 
fefeliit,  fieri  poteft,  ut  fupplicium  injuria  vacet;  /ta  Grotius:  Gen- 
tilis vero,  ait,  Etfi  nihil  peccarunt,  juftum  eft,  &  expedit ,  ut  Ob- 
fides puniantur,  fie  enim,  Fides  rerum  prctiofifllma  afleritur,  & 
jnsmilitiaedelicatilTimum  confervatur,  argumento,  quod  poena 
eft  ex  Conventione,  &  ergo  jufta,  ficuti,  fi  ex  culpa  veniffet ,  aut 
peccato:  Grotius  ait,  ita  obtinuifle,  ciun  vulgo  crederetur,  quem- 
que  in  vitamfuam  id  jus  habere,  quod  in  res  alias,  atqueidjus 
confenfu  taciio ,  aut  exprcftb  pervemftc  ad  Civicatem  :  Atpoft- 

quam 
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quara  innotuit,  Dominium  in  vitam,  Deo  exceptum,  creditum  eft. 
neminem  poffe,  ex  pado  ,  vel  convemione ,  jus  cuiquam  dare  ad 
vitam,  aut  fuam,  aut  Civis  fui. 

yid.Oentittmlib.i  cap.i^.  Crotiunlib.i  cap. ^., it  i^.&cap.i  i  §,i8. 

15.     Ah  infcnnutM  &  p/teros  hello  viElosft  vire  liceat  ? 

THracescapca  MycaIeflb,foeminas  quoque  ,  &  infantes  occidc- 
runt,narrante  Thiicididc,ldem  de  Macedonibus,  cum  Thebas 
cepiifent,narrat  Arrianus,&  Germanicus  Ofar,  ut  refert  Ta- 
cituSjCum  vicos  Marforum  qui  Germania^  populus  erant,  vaftavit, 
non  fexus,non  sctas  moderationem  actulit.  Grypus  vcro  apud  Ju- 
ftmum,i  nuUo  unquam  ma  jorum  fuorum,  inter  tot  domeftica  ,  & 
externa  bella  poft  vidoriam  in  faeminas  r3Evitum,quas  fexus  ipfe  & 
periculis  bellorqm,&  fxvitia  vidorum  eximit:  Exempla  in  contra- 
iium,vel  ad  ulcifcendum  gravcm  cladem  fuorum,Yel  ad  gravia  fa- 
cinora  puniendum  referuntur. 

yid.Centilemlib.i  ctpzi.    Grot  tun  lib. ^. cap  j^.jf  9  (^  lib  ^  ccp.to.(\  10, 

J  6.     i^nfoeminiSy^ftiearmaMvirorummfiMia  obierunt  ,fit  paf 
cendum  ? 

AUrelianus  Imperator  mulieres ,  quas  virili  habitu  pugnantes 
cepit,multas  cecidit,alias  in  triumphum  duxit,  Gentilis  non 
parcendum  ait  Amaionibus,qiiales  fuerunt,  Artemifia,  Zeno- 
bta,Vidoria,mater  caftrorum  cognomtnata  ,  non  furialibus  illis> 
qu3E  ad  Monam  infulam  Suetonio  Paulino  occurrerunt,  non  magis 
quarriviroulli.  AtSpartani  ab  Argis  oppugnandis  abftinuerunt, 
quia  in  defenlione  mulieres  erant ,  quas  bdere  ignomiofum  arbi- 
trabantur,Gentilis  rerpoodet,ineo  quod  viros  agunt,  non  funt  fa- 
minx/aliter  facile  efTet  contra  holies  tueri  omnia  ,  politis  foeminis, 
cuftodibus,&  defenfoiibus^aitq;  Spartanos  veriusab  oppugnacio- 
ne  abftinuifle,quia  ignominiofum  fmflet  ^  quod  mecuebanc,a  foe- 
minis  repelii. 
VidGeniilsmlib.z  cap  n. 

B  b  17    fiAn 


1  94    ^^^^  2 .        De  ludicio  inter  Gentes,        St£t.  i  o. 

17.     ^/fnfiupra  infcemineu  hello  viSloi  admittere  liceat  ? 

CAptis  Thebis  ab  Alexandre ,  Timocleam,  infignem  feminam 
Thebanam.Thiaciusquidam  DuxconHupravit,  quumqjpoft 
id,eam  pofcerec  pecuniam  ,  a  muliere  ,ad  puceum  iedudus  fuit,in 
quo  dixeiat^prcciofiora  rerum  fuarum  Qccultari,  Duccmq^  feperos 
putei  fpedandi  caufa  inclinatnm,in  profundum  detriifit/uperneq; 
injedis  lapidibus  oppreflic.  Obidfacinus  addudam  adfeinvio- 
culis  foeminam.percundatus  eft  Alexander .qusnam  elTec ,  Eaque 
imperterritaj  Tbeaginis,  inquit,fum  foior,  qui  contra  Philippum 
eleflus  Imperator,foi'titei-  pugnans,pro  Graecis  libertate  occubuit , 
Magnanitnitacem  muliens,&  conftantiam  admiratus  rex,  liberam 
earn  cum  filiis  dimi(it,Ducem  etiam  fortalTis,quod  pafluseft,  nieri- 
tum,exiftimans ,  Stupra  ccrte  in  feminas  non  probafle  Marcellum 
videbatui.>qui  antequam  Syracufas  caperet,  dicitur  curam  genifle 
pudicitix  fervandx,  &  ,^iianus  cum  narraflet ,  a.  Sycioniis  vido- 
ribus/aeminaVum  ,  &  virginum  Pcllenxarum  pudititiam  proftitu- 
tarn,exclamat,Crudelia  hie  per  Decs  Grxciae,  &  quantum  memo- 
tia  compledor.nec  ipfis  Barbaris  probata.  Et  Licet  multa  exempla 
lont  in  contrarium  Ineptus  eft,inquit  Gentilis,  de  Bodino  loquens 
qui  ttahit  ad  juftitiam  bellicam^hac  ufurpata  in  bello  injufte,  Ne- 
que  hie  dat  caiioni  iocum.  Grotius  vero  ait,  ftupra  in  feminas  alii 
perniiferuntjfpedanrcs  injuriam  folum  in  alienum  corpus,  cui  in- 
jurist,quicquid  hoftiie  eft  non  fubjaccre  videbatur.  Alii  non  per- 
miferunta^um  efiferatae  libidinis,qui  non  magis  in  bello  ,  quatn  in 
pace  impunitus  cfTc  debet  ,  atq;  hoc  jus  gentium  inquit  cft/ion 
omnium  fed  meliorum. 

yid  CuTtiunlib.Xt  Gentiltmlib^u c4p.tt.tateCrotittmlib,i,t4p  i.^^i^. 

18.     e^»  Saccr dotes  in  bello  captos  durius  traElare  liceat  ? 

RIchardus  primus  Rex  Angliae,  Philrppum  Epifcopum  Beavoi- 
cenfem  in  bello  captum,  in  carcerem,  &  vincula  conjecit,de 
quo  cum  Epifcopus  ad  Pontificem  Romanura  graviter  conqueftus 
efler,PontifexliterisadRegemdatJsobnixerogavit  nefilium  di- 

leduin 
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ledum, peifonam  facram  &  paftorcm  gtegis  Dorninici  ukcrius 
dccineret,  unde  Rex  Legatum  adPontificem  amandavit ,  &iu/ric 
Pontifici  oflendere  arma,quibus  indutus  Epiftopus  captuserac,  Ec 
verbis  fiiiorum  Jacobi  Pacii  qua;rcnti.  decorum  fratre  abrence,euni 
alloqut.  Hanc  invenimus.vide  num  hxc  fit  tunica  filii  rui.  Cut  Pon- 
tiFex  refpondit,R\c  nequaquam  eft  tunica  fiJii,  aut  fracris  mei,  fed 
alicujus  fobolis  Martis,&  per  me,illius  «nterceflione  pro  libei  tate 
fua  recuperanda,(i  volet.utatur.  Phitarchus  vero  narrat;  quod  Cre- 
tenfes,  cum  bellis  inteftinis  colliderentur,  a  Sacerdotibus  omnem 
noj^am  abftinuerunt ,  81,  Gotthi  i  Procopio  laudantur  qui  Sacer- 
dotibus Petri,  &  Pauli  extra  urbcni  peperccruni.  Gentilis  ve- 
ro aic,quoddeMulicribustradidit,ctiam -de  Sacerdotibus  qbfer- 
vandum,nimirum  fi  traclent  arma,  iis  non  parcenduni.  Nee  extra 
periculum  cenlet,etiamfi  arma  non  tradent^  fi  per  expeditiones,& 
circa  opera  belli  laborantes,  milites  fuos,  concionibus,  aut  verbis 
cxcitent,&  confirment  contra  hoftcs,pro  quo  adducit,  quod  apud 
iEfopum  habetur  in  fabuia,  de  Tubicine ,  qui  cum  exercitu  profe- 
dus,eo  fuperaio,m  manus  hoftium  incidens ,  rogavit  ne  ipfum  te- 
mere,&  injufte  occiderent,quia  nem.inem  eorum  occidit,  nee  pug- 
navit  quidem,nec  quicquam  przter  tubam  geftabat,  cui  hoftes  re- 
iponderunt,Ob  id  ipH  magts  moriendum  fuit,  qui  cum  ipfe  pugna« 
re  non  po(ret,a!ios  ad  pugnam  excitaret^  ait  tamea  Gentilis  ,  cum 
bujufmodi  militix  fervis  mitius  agendum  cHe. 

t^id.Apctheg>ntt,Anglit,C(imd'7{emMeittt  Gentilemlib.  i.caf.%%, 
^rotiumhb.i  <((/>. to.§. to. 

ip.     Anresfacras,^religtofasinhellovioUreliceat? 

CUm  Titus  Hierofolymam  obfideret,cum  Ducibus  prarcipuis  de 
templo  deliberationem  iniit,  quorum  alii  in  ea  erant  fententia 
ut  belli  jure  uteretur,  nee  ulli  rei  parceret ,  alii  a  templo  vio- 
lando^abftincndum  cenfebant,nifi  Judxi  de  templo  bel  latent,  quo 
calu  non templum  ,  fed  caftellum  haberetur,  Cxterum  Titus,etfi 
Jud^i  templo  occupato  repugnarent,fe  virorum  loco,  res  inanima- 
tas  ulturum  negabat.nec  tantii  opus  fe  crematurum,  cujus  vaftatio 
RomanisdamnOjConfefvatioornamentofutura  elTet,   Quodque 

Bb  2  poftea 
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poftea  incendio  periit  id  pertinacia  Sacerdotum,&  Juda;orum,  qui 
inde  excedeiejrecufabant,&furoremilitum,<juem  Titus  cohibere 
non  potuit,  contingebat.  Potnponius  Jureconfnltus,ait,cum  loca 
capta  funt  ab  Ho(le,oninia  dcfinunt  facra  efle,  &  idem/epulchra, 
inquit  hoftium,nobis  reiigiofa  non  funt,  ideoque  lapides  inde  fub- 
latoSjin  quenilibet  ufum  converfere  poffumus.  Thucididcsvero, 
ait.jusfujire  inter  GrascoSjUt,aui  in  Hofticum  impetum  facerent, 
a  locis  facris  abftinercnt,&  Alba  a  Romanisdiruta,Deum  templis 
tempctatumeft,aitLivius,Gentilisprobac  in  cafibns  qutbufdam 
nee  templis  parcefe,utpote  i°  fi  ad  ufus  bcllkos  convertantur,itaq j 
cum  Genuenfes  fanum  Ptolomaida;  occupafTeni,  &  niuniviflfenc 
Veneti,fano  ut  ab  hoflibus  profanato  non  peperccrunt,2°  cum  par 
paa  rependitur,&  itaq;  fi  Graccis  incenfis  Sardibus ,  caufam  dede- 
runt  incendio  tcmpli  Cybelcs ,  turn  Perfa;  hoc  prartextu  poftea  in 
Graccia  templa  jufte  cremaverunt,Grotius  veto  ita  flatuit .  Quod 
licet  jus  gentium  meium  facra  non  excipiat,  &  loca  religiol'a  vio- 
landi  impunitatcm  indtilgeat,violari  tamen  non  poffunt^nifi  Reli- 
gione  contcnipta ,  &  quod  fumma  fit  ratio ,  quae  pro  Religione 
facir. 

VidZomrum,    Centilem  Ub.i^.xx. 
Grotiumlib.i^cup.^.^.T.fs'  ^. 
Eundemlib.^  eaptit.%.6. 
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TO  THE  READER. 

The  author  of  the  Elements  of  Jurisprudence,  when  setting 
out  to  show  the  foundations  of  Law  and  Procedure  in  accordance 
with  the  principle  of  human  community,  laid  down  first  the 
general  principles  of  Law  and  Procedure  for  a  community  in 
general;  secondly  the  rules  of  Private  and  Public  Law  and  Pro- 
cedure for  the  communities  which  subsist  between  one  private 
person  and  another,  and  between  private  persons  and  princes. 
He  afterwards  composed  descriptions  of  the  Law  and  Procedure 
of  special  communities;  the  Sacred,  which  is  concerned  with 
religion  and  pious  causes;  the  Military,  with  military  service  in 
war  and  peace;  the  Maritime,  with  navigation  and  commerce; 
and  the  Feudal,  with  fealty  and  peace.  In  the  three  former  he 
confined  himself  to  the  authorities  of  the  Civil  Law;  for  the  last, 
the  Feudal  Community,  he  availed  himself  of  the  Milanese  and 
Norman  bodies  of  Customary  Law.  At  length,  being  about  to 
proceed  to  the  explanation  of  those  matters  which  relate  to  the 
community  which  exists  between  different  princes  or  peoples, 
he  found  it  necessary  to  consult  other  authors  learned  in  histor- 
ical law.  Of  these  he  considered  that  Albericus  Gentilis  and 
Hugo  Grotius  should  be  regarded  as  his  leaders,  both  men  dis- 
tinguished in  every  branch  of  learning,  of  whom  the  former 
weighs  his  statements  in  the  scales  of  law,  the  latter  in  those  of 
reason.  He  has  also  consulted  other  authors,  according  to  the 
subject  of  which  he  is  treating;  and  after  first  setting  forth  cer- 
tain propositions  as  to  which  there  is  little  doubt  about  the  law, 
he  has  reduced  to  the  form  of  questions  matters  as  to  which  the 
law  appeared  to  be  in  controversy.  In  these  he  has  refrained 
from  deciding  any  point  according  to  his  own  opinion,  thinking 
it  wiser  to  follow  the  practice  of  the  Socratic  Academy,  which, 
after  adducing  cases  and  principles,  and  expounding  the  argu- 
ments on  one  side  and  the  other,  left  the  judgment  of  the  hearers 
free  and  unfettered.    The  work,  such  as  it  is,  he  has  composed 
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under  the  favor  of  Divine  Providence,  in  fulfilment  of  the  duties 
of  the  office  which  he  has  for  some  time  held  in  the  University, 
for  the  use  of  the  youthful  student,  during  a  period  of  leisure  not 
in  other  respects  happy;  if  it  prove  useful  to  others  without  bring- 
ing discredit  upon  himself,  his  desire  will  be  accomplished. 

[Here  in  the  original  follows  a  very  imperfect  list  of 
errata,  all  the  entries  in  which  are  now  incorporated  in  the 
full  list  of  errata  placed  at  the  end  of  Vol.  I,  of  thie 
edition.] 
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friendly  territory  should  be  restored  to  the  former 
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11.  Whether  those  to  whom  leave  has  been  given  to  capture  per- 

sons on  their  way  to  enemies  may  capture  persons  re- 
turning from  enemies? 131      125 


XIV 


VIII.  Of  questions  of  ownership  between  belligerents — Continued : 

12.  Whether  the  nicotine  herb  commonly  called  tobacco  may  be 

conveyed  to  enemies? 131      125 

13.  Whether  innocent  goods  are  liable  to  forfeiture  on  account  of 

contraband?   132     126 

14.  Whether  because  sailors  do  not  lower  sails  to  a  warship  of 

another  prince,  the  ship  may  be  captured  as  prize?.  . .      132      126 

15.  Whether  things  recovered  from  pirates  should  be  restored  to 

the  former  owners? 133      127 

16.  Whether  in  the  sack  of  a  city  he  who  first  entered  a  house  or 

he  who  afterwards  caught  a  man  hiding  in  it  ought  to 
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PART    I. 

Section  I. 
Of  Law  between  Nations  and  of  the  Law  of  Peace, 

Law  between  Nations  is  the  law  which  is  recognized  in  the  com- 
munity of  different  princes  or  peoples  who  hold  sovereign 
power — that  is  to  say,  the  law  which  has  been  accepted 
among  most  nations  by  customs  in  harmony  with  reason,  and 
that  upon  which  single  nations  agree  with  one  another,  and 
which  is  observed  by  nations  at  peace  and  by  those  at  war. 
Peace  is  a  legal  concord  between  different  princes  or  peoples 
whereby  they  live  one  with  another  in  security;  and  its  law 
regards  Status,  Ownership,  Duty,  and  Wrong,  among  those 
at  peace. 


1. 


That  which  natural  reason  has  established  among  a,]J  ijien  is  rsspf  cted 
by  all  alike,  and  is  called  the  Law  of  Nations,  as  being  a  law  which  all 
nations  recognize,  as  the  jurist  Gaius  says.  In  the  first  place,  it  is  the 
common  element  in  the  law  which  the  peoples  of  single  nations  use  among 
themselves;  inasmuch  as  of  individual  men  some  are  free,  others  slaves; 
some  things  are  common,  others  in  private  ownership ;  some  persons  are 
held  to  be  bound  on  their  contracts,  others  on  their  delicts.  Secondly,  it 
is  the  law  which  is  observed  in  common  between  princes  or  peoples  of 
different  nations;  since  by  this  law,  as  a  jurist  also  says,  nations  are  sep- 
arated, kingdoms  founded,  commerce  instituted,  and  lastly,  wars  intro- 
duced. Law  of  the  latter  kind  I  choose  to  describe  as  "  Jus  inter  Gentes  " 
or  Law  between  Nations.  Among  the  Romans  it  was  called  by  a  special 
name,  "  Jus  Feciale,"  being  handed  down  from  the  ancient  nation  of  the 
^qulcols ;  and  the  study  of  this  law  Cicero  called  an  excellent  science, 
which  has  to  do  with  the  conditions  of  kings,  peoples,  and  foreign  nations, 
in  fact  with  the  whole  law  of  Peace  and  War.  For  the  College  of  the 
Fecials,  as  DIonysius  of  Hallcarnassus  records,  was  founded  by  Numa 
Pomplllus  and  to  their  charge  was  Intrusted  the  duty  of  examining  agree- 
ments, treaties,  wrongs  done  to  allies  and  others,  of  advising  on  the  send- 
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ing  of  ambassadors,  on  demanding  the  restoration  of  property,  on  re- 
nouncing friendship,  and  on  declaring  war,  and  of  duly  carrying  out  the 
decisions  on  such  questions.  The  books  which  were  written  on  this  law 
have  perished,  but  traces  of  it  may  be  found  in  the  Sacred  books,  the 
Pandects,  and  the  Codex  Juris  Romani,  in  Greek,  Latin,  and  other 
writers  (whose  opinions  and  testimonies  establish  what  has  been  received 
on  such  questions  in  accordance  with  natural  reason  by  the  customs  of 
nations)  ;  because  when  many  persons  at  different  times  and  places  lay 
down  the  same  principle,  that  principle  must  be  referred  to  a  universal 
cause,  which  can  not  be  other  than  either  a  right  conclusion  proceeding 
from  the  first  principles  of  nature,  or  some  general  agreement,  of  which 
the  former  points  to  the  Law  of  Nature,  the  latter  to  the  Law  of  Na- 
tions. Furthermore,  besides  common  customs,  anything  upon  which 
single  nations  agree  with  other  single  nations,  for  example  by  compacts, 
conventions  and  treaties,  must  also  be  deemed  to  be  law  between  nations, 
since  the  solemn  promise  of  a  state  establishes  law,  and  whole  peoples, 
no  less  than  single  persons,  are  bound  by  their  own  consent. 

2. 

Secondly,  this  Law  between  Nations  holds  between  those  nations  or 
peoples  who  hold  sovereign  power,  or  a  universal  and  supreme  power  of 
deciding  questions  concerning  the  community  between  nations  both  in 
peace  and  in  war;  because  by  power  of  this  kind  single  persons,  families, 
and  nations  arc  bound  together  into  one  body,  so  that  all  are  deemed  to 
will  and  to  act  together.  Many,  however,  or  the  majority  of  men,  being 
outside  Sovereignty,  and  each  one  having  his  own  will,  act  not  as  a  people 
but  as  single  persons,  so  that  there  are  as  many  actions  as  there  are  per- 
sons, and  if  one  in  the  number  has  not  consented  to  nor  assisted  in  an  act 
he  is  not  deemed  to  have  done  it. 

3. 

Peace,  in  the  words  of  Augustine,  is  "  ordered  concord,"  which  may 
be  understood  as  referring  to  peace  in  general;  its  different  forms  others 
distinguish  more  exactly  according  as  the  "  order  "  regards  superiors 
or  equals.  To  the  former  kind  belong  "  moral  peace,"  when  a  man's 
affections  agree  with  his  domestic  duties,  or  when  the  members  of  a 
family  agree  with  the  head  or  father  of  the  family,  and  "  civil  peace  " 
when  subjects  agree  with  their  prince.  Of  the  latter  kind  is  the  concord 
of  neighbor  with  neighbor,  state  with  state,  kingdom  with  kingdom.  The 
basis  and  attendant  of  each  form  of  peace  is  justice;  thus  the  Royal 
Prophet  says  of  the  blessed  age,  "  Mercy  and  Truth  are  met  together; 
Justice  and  Peace  have  kissed  each  other."  The  fruits  of  peace  are  that 
one  lives  with  another  in  security,  and  that  each  is  free  to  enjoy  his  own 
rights  without  let  or  hindrance;  whence  peace  is  defined  by  Cicero  as 
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"  free  tranquillity,"  and  among  the  deities  worshiped  at  Rome  "  Quiet  " 
was  celebrated  after  Concord  and  Peace;  and  in  that  golden  age  which 
the  poets  imagined  the  condition  of  the  whole  human  race  was  sung  as 
one  of  peace,  because  in  those  days  it  was  supposed  that  all  men  were  just 
and  innocent,  since,  as  Arnobius  says,  if  all  nations  would  but  heed  the 
peaceful  commands  of  reason,  the  whole  world  would  dwell  in  tran- 
quillity. But  since  men,  from  a  depraved  reason  and  corrupted  customs, 
have  become  ill-affected  one  towards  another,  and  those  who  recognize 
no  superior  have  none  to  restrain  them,  it  has  come  to  pass  that  peace 
only  prevails  among  those  princes  or  peoples  who,  abhorring  offenses  and 
injuries,  have  united  in  a  concord  agreeing  with  justice,  as  it  were  by  some 
special  inclination. 

/.  Digest,  I,  i,  q;  I,  I,  5;  Dionysius  of  Halicarnassus,  hook  II;  Rosinus,  hook 
III,  ch.  21 ;  Bodin,  hook  V ,  last  chapter;  Gentilts,  I,  l;  Grotius,  Prolegomena, 
2.  Bodin,  I,  i;  Ilobhes,  the  Citizen,  ch.  6.  3.  Conrad  Braun,  on  Seditious 

persons,  I,  2,  §  8. 
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Section  II. 

Of  Status  among  those  at  Peace, 

Status  among  those  at  peace  is  their  condition  among  themselves, 
and  with  others;  their  condition  among  themselves  is  that 
whereby  they  are  subjected  to  civil  government,  which  may 
be  Paternal,  Royal,  or  Popular;  their  condition  with  others 
is  that  in  virtue  of  which  others  are  regarded  as  Friends  or 
Allies. 

1. 

To  community  between  nations  belongs  first  the  status  or  condition  of 
peoples  among  themselves,  which  depends  on  their  organization  and  rule, 
and  in  so  far  as  it  is  voluntary  and  acceptable  to  its  subjects  may  be  called 
"  civil  government."  Such  was  at  first  the  government  of  parents,  which 
was  derived  from  the  procreation  of  children  and  propagation  of  fam- 
ilies, and  belonged  absolutely  to  the  "  pater  familias,"  with  a  view  to  the 
provision  of  those  things  which  conduced  to  the  well-being  of  himself  and 
his  family.  Later,  when  by  the  propagation  of  numerous  descendants 
nations  were  formed,  and  power  over  their  descendants  belonged  to  the 
chiefs — (for  under  the  name  of  parents  are  included  grandfather,  great- 
grandfather, and  all  generations  of  ascendants) — It  came  to  pass  that 
government  of  this  kind  was  diffused  over  whole  nations;  and  hence,  as 
in  sacred  literature  those  who  are  chiefs  over  several  families  are  distin- 
guished by  the  name  of  "  patriarchs,"  so  in  the  civil  law  they  are  distin- 
guished as  "  principes  famlllarum."  Theologians  record  that  this  form 
of  rule  lasted  In  civil  matters  from  the  time  of  our  first  parents  down  to 
the  time  of  Nimrod,  and  that  In  the  sacred  matters  of  the  Old  Testament 
power  remained  with  the  patriarchs  or  heads  of  families  among  their 
kindred  before  and  after  the  Flood  down  to  the  time  of  Moses. 

2. 

Royal  Government  Is  the  power  of  one  man  over  a  people.  At  one 
time  this  power,  which  Aristotle  calls  nafi^aGiTusia,  was  absolute,  when 
one  man  for  the  common  advantage  had  power  to  act  and  command  In 
all  things  at  his  pleasure,  and  was  not  bound  to  render  account  to  any; 
whence  he  was  called avrozparap,  or  "  self-sufficient " ;  and  dvvnevSvvot^, 
that  is,  "  subject  to  no  man's  authority  " ;  and  he  records  that  such  gov- 
ernment was  modeled  on  the  paternal.    Justin  too  says  of  it: 
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"  In  the  beginning  of  things  government  over  races  and  nations  was 
in  the  hands  of  kings,  who  were  raised  to  this  pinnacle  of  majesty  by  no 
courting  of  the  popular  favor,  but  by  their  own  moderation  approved 
among  good  citizens;  the  people  were  bound  by  no  laws;  the  will  of  the 
princes  stood  for  laws;  kingdoms  were  confined  each  within  its  own 
boundaries." 

And  of  the  Roman  government  the  Jurist  Pomponius  says : 

"  In  the  beginning  of  our  state  the  people  at  first  lived  without  fixed 
ordinance  or  law,  and  all  things  were  guided  by  the  hand  of  the  kings." 

At  a  later  date  royal  power  was  in  some  cases  limited  by  laws,  like 
the  government  which  i^ristotle  calls  "  Heroic  ";  in  others  it  was  subject 
to  magistrates,  like  that  of  the  Spartan  kings  to  the  ephors;  and  in  others 
again  it  ended  with  life,  as  did  that  of  the  first  Roman  kings. 


Thirdly,  popular  government  Is  where  a  people,  free  and  exempt 
from  the  authority  of  a  prince,  retains  all  power  in  its  own  hands,  as 
power  lay  with  the  Roman  people  after  the  kings  were  driven  out;  it  is 
either  intrusted  to  a  few  eminent  citizens,  who  are  called  "  optimates," 
which  form  of  government  is  called  "  aristocracy,"  or  is  exercised  by  all, 
that  is  to  say  by  the  votes  of  all  the  citizens  or  of  a  majority,  which  form 
is  known  as  "  democracy."  Finally,  princes  and  peoples  in  whom  gov- 
ernment is  vested  are  some  of  them  greater  and  more  powerful  and  have 
resources  more  widely  diffused;  others  lesser  and  weaker,  and  have  their 
strength  confined  within  narrower  bounds. 

4. 

Secondly,  the  status  or  condition  of  princes  or  peoples  with  others 
in  time  of  peace  is  that  in  virtue  of  which  others  are  regarded  as  friends 
or  as  allies.  For  just  as  we  ought,  according  to  a  jurist,  to  receive  as 
friends  those  private  persons  with  whom  on  honorable  grounds  we  have 
ties  of  familiarity,  so  between  different  princes  or  peoples  relations  are 
more  familiar  with  some  than  with  others  on  the  ground  of  a  common 
origin,  nearness  of  territories,  a  common  language,  opportunity  of  ren- 
dering mutual  services,  and  the  like ;  and  hence  from  friendship  follow 
rights  of  hospitality  and  of  commerce.  Thus  the  jurist  Pomponius 
says  that  there  are  nations  with  whom  we  have  neither  friendship  nor 
hospitality;  and  the  Romans  were  wont  to  confer  rights  of  hospitality 
as  a  favor;  thus  when  their  ambassadors,  who  were  carrying  the  golden 
bowl  to  Delphi  as  a  gift  to  Apollo,  had  been  intercepted  by  pirates  and 
carried  to  the  Liparae  Islands,  where  it  was  the  custom  to  divide  the 
booty  taken,  and  Timasitheus,  the  chief  magistrate  for  that  year,  after 
having  entertained  the  ambassadors  as  public  guests,  had  escorted  them 
with  a  guard  of  ships  to  Delphi,  and  thence  restored  them  safe  home,  the 
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right  of  hospitality  was  conferred  on  him  by  a  decree  of  the  Senate,  and 
gifts  were  presented  to  him  by  the  State.  The  right  of  commerce  is 
referred  to  in  the  argument  of  Arco  in  the  assembly  of  the  y?itolians,  in 
favor  of  establishing  friendship  with  Perseus,  King  of  Macedonia: 
"  Our  nearness  to  Macedonia,"  said  he,  "  places  us  in  a  favorable  posi- 
tion for  offering  and  asking  the  right  of  commerce;  lest  by  closing  our 
own  territories  we  shut  ourselves  out  from  the  kingdom  of  Macedonia." 
This  right  Bodin  too  explains  more  fully  as  "  the  liberty  to  enter,  dwell, 
and  do  business  in  the  territory  of  others,  to  make  bargains  and  con- 
tracts, and  to  carry  on  a  free  trade  in  certain  articles,  or  in  all,  between 
the  two  countries."  As  Proculus  says,  it  is  wjien  others  retain  their 
liberty  and  the  ownership  of  their  property  as  fully  in  our  country  as  in 
their  own,  and  when  we  have  the  same  privileges  in  their  country. 


Again,  as  between  private  persons,  between  members  of  the  same 
family,  for  example,  and  between  coheirs,  there  exists  a  partnership  or 
alliance  binding  those  who  share  in  the  common  gain  and  loss  to  help  one 
another;  so  between  different  princes  or  peoples  there  is  an  even  closer 
bond  of  alliance,  the  object  of  which  is  to  maintain  the  common  security 
and  to  avert  any  danger  which  may  be  impending  and  may  concern  all 
of  the  same  kindred,  religion,  condition,  or  the  like,  and  in  virtue  of 
which  they  are  prepared  to  combine  their  forces  and  to  help  one  another; 
since,  as  Hannibal  said  in  the  council  of  Antiochus,  "  A  common  advan- 
tage is  the  strongest  bond  of  alliance." 

Thus  when  Philip,  King  of  Macedonia,  made  war  on  the  Athenians, 
the  Thebans  joined  them  voluntarily;  but  the  Athenians,  says  Curtius, 
wearied  the  whole  of  Greece  with  their  embassies,  thinking  that  the 
common  enemy  ought  to  be  destroyed  by  the  common  forces ;  so  too  the 
Campanians,  fighting  for  the  Sidicini  against  the  Samnites,  said:  "  We 
have  fought,  nominally  for  the  Sidicini,  but  really  for  ourselves;  for  we 
saw  a  neighboring  people  the  victim  of  an  impious  raid  of  Samnites,  and 
knew  that  when  our  neighbors  had  been  consumed,  the  fire  would  pass  on 
to  us." 

The  Romans  addressed  foreign  kings  with  whom  they  lived  at  peace, 
and  who  had  rendered  them  conspicuous  services,  as  "  friends  and  allies," 
as  a  mark  of  honor.  Thus  when  they  heard  of  the  energy  of  Ptolemy  in 
the  war  against  Tacfarinas,  the  revival  of  the  ancient  custom,  says  Taci- 
tus, was  demanded  of  Tiberius,  and  a  senator  was  sent  to  present  the 
ivory  staff  and  embroidered  toga,  the  ancient  gifts  of  the  Fathers,  and  to 
hail  him  as  "  King,  friend,  and  ally."  But  when  Vermina,  the  son  of  Sy- 
phax,  who  had  assisted  the  Carthaginians,  asked  the  Roman  Senate  that 
he  might  be  styled  king,  ally,  and  friend,  the  answer  was  that  his  father, 
without  cause,  had  suddenly  become  the  enemy  of  the  Roman  people 
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instead  of  their  friend  and  ally,  and  that  Vermina  himself  had  passed  his 
early  manhood  in  a  war  provoking  the  Romans,  and  should  therefore 
rather  sue  for  peace  than  for  the  title  of  king,  friend,  and  ally,  an  hon- 
orable name  reserved  for  those  who  rendered  great  services  to  the 
Republic. 

/.  Bodin,  I,  4;  W'tlUam  Lombard,  Archion,  or  a  Commentary  on  tlie  High  Court 
of  Justice  in  England,  ch.  i;  Prideaux,  Introduction  to  the  History  of  Monarchy, 
I ;  Bucanns,  Theological  Institutes,  or  an  Analysis  of  the  common  topics  of  the 
Christian  Religion,  42,  §  (5.  2.  Aristotle,  Politics,  book  HI,  ch.  II ;  Justin, 

book  I,  beginning.  3.  Aristotle,  Politics,  III,  5  and  Jo;  Bodin,  II,  I,  2,  etc. 

4.  Arnisaeus,  Law  of  Magistrates,  I,  4,  %4;  Gentilis,  I,  l$;  III,  8. 

5.  Curtius,  I,  etc. 
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Section  III. 
Of  Ownership  among  those  at  Peace. 

Ownership  among  different  princes  or  peoples  between  whom 
peace  exists,  is  the  right  which  each  of  them  separately  has 
over  things,  especially  over  territories,  without  prejudice  to 
others,  and  such  right  is  regarded  as  either  Plenary,  or 
Hereditary,  or  merely  Usufructuary. 

1. 

To  community  in  time  of  peace  belongs  also  ownership — that  is  to 
say,  the  right  which  princes  and  peoples  enjoy  over  things  without  injury 
or  loss  to  others;  and  such  ownership,  in  movable  goods,  is  acquired 
generally  by  the  same  modes  as  among  private  persons.  Not  very  dif- 
ferent again  are  the  modes  by  which  immovable  things  also,  such  as 
cities  and  regions,  come  into  their  ownership;  which,  when  government 
or  power  is  exercised  in  them  over  persons,  are  called  territories  and 
kingdoms,  and  are  possessed  either  in  plenary,  or  hereditary,  or  merely 
usufructuary  right. 

In  the  first  place  kingdoms  or  territories  are  held  in  plenary  right  by 
whole  peoples,  and  sometimes  by  princes;  thus  Strabo  records  that  the 
island  of  Cythera,  which  lies  off  Tasnarus,  belonged  to  Eurlcles,  King  of 
Sparta,  in  his  own  private  right;  and  in  the  same  case  are  places  which 
are  acquired  by  occupation  and  prescription,  or  transferred  to  others  by 
gift  and  testamentary  disposition.  There  may  be  occupation  of  those 
things  which  before  have  belonged  to  no  one;  and  it  was  by  this  mode 
that  Japhet,  Shem,  and  Ham,  the  sons  of  Noah,  after  the  Flood  ob- 
tained for  themselves  regions,  marking  them  off  throughout  their  lands 
among  their  nations,  each  nation  after  its  families.  By  the  same  mode 
in  later  ages  uncultivated  places,  islands  in  the  sea,  and  parts  of  the  sea 
itself  have  passed  by  occupation  into  several  ownership. 

Akin  to  occupation  is  prescription,  when  regions  which  have  be- 
longed to  some  one  have  been  abandoned  by  him  and  are  acquired  by 
another  by  long  possession;  thus,  when  the  king  of  the  Ammonites 
claimed  the  lands  between  Arnon  and  Jabbok,  from  the  Arabian  Desert 
unto  Jordan,  Jephthah  pleaded  possession  for  three  hundred  years,  and 
asked  the  king  why  he  and  his  forefathers  had  abandoned  it  all  that  time. 
As  to  gift.  King  Solomon  gave  twenty  cities  to  Hiram,  King  of  the 
PhcEnicians;  Agamemnon  in  Homer  promises  to  give  seven  cities  to 
Achilles;  and  King  Anaxagoras  gave  two  parts  of  his  kingdom  to 
Melampus. 
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By  testamentary  disposition,  Abraham  determined,  if  he  should  die 
without  children,  to  leave  his  possessions  to  Eliezer,  his  steward;  Mo- 
lossus  the  bastard  succeeded  to  the  kingdom  of  Epirus  by  the  will  of 
Pyrrhus  who  had  no  legitimate  children;  Mithridates,  in  Justin,  says 
that  Paphlagonia  came  to  his  father  not  by  force  of  arms,  but  by  testa- 
mentary adoption;  Attalus,  King  of  Asia  Minor,  and  Nicomedes,  King 
of  Bithynia,  made  the  Roman  people  their  heir;  the  parts  of  Lybia  about 
Cyrene  were  left  to  the  same  people  by  the  will  of  King  Apion,  and  the 
kingdom  of  Egypt  became  part  of  the  Roman  people's  dominions  by  the 
will  of  an  Alexandrian  king. 

2. 

Secondly,  those  kingdoms  are  possessed  in  hereditary  right  to  which 
succession  gives  a  right.  Such  succession  is  either  the  more  ancient  form, 
in  which  the  next  of  kin  to  the  last  deceased  is  looked  for;  or  the  later 
form,  in  which  regard  is  had  also  to  the  descendants  of  the  first  king. 
In  the  former  there  was  a  preference  on  grounds  of  sex  and  age;  thus 
Herodotus  says:  "It  is  the  custom  of  all  peoples  that  the  eldest-born 
should  have  the  government  ";  and  Justin:  "  Artabazanus  the  eldest- 
born  claimed  the  kingdom  by  privilege  of  age,"  a  privilege  which  both 
the  order  of  birth  and  nature  herself  has  established  among  nations; 
unless,  indeed,  the  elder  should  be  illegitimate,  in  which  case  the  Mace- 
donians thought  that  the  kingdom  rightly  belonged  to  Demetrius  the 
younger,  rather  than  to  Perseus  the  elder.  On  the  failure  of  sons,  daugh- 
ters succeeded;  thus  Justin  said  that  the  government  of  the  Medes 
belonged  to  a  daughter,  because  Astyages  had  no  male  issue;  and  Cyrus 
declared  that  Media  was  the  right  of  his  daughter,  because  he  himself 
had  no  legitimate  male  offspring.  But  if  a  deceased  king  left  neither  sons 
nor  daughters,  a  brother  was  admitted  to  the  succession;  thus,  when 
Polydectes,  King  of  the  Spartans,  had  died  without  children,  his  brother 
Lycurgus  obtained  the  kingdom  for  a  time. 

Succession  in  which  regard  is  had  also  to  the  descendants  of  the  first 
king  is  called  "  lineal,"  and  passes  from  the  direct  line  to  collaterals;  the 
direct  line  is  the  line  of  children,  grandchildren,  great-grandchildren, 
and  so  on;  the  collateral  line  is  that  of  brothers,  uncles,  paternal  and 
maternal,  and  so  on ;  and  in  both  cases  there  may  be  as  many  lines  as  there 
are  persons  having  descendants.  Of  these  the  nearer  of  kin  excludes  the 
more  remote;  but  on  failure  of  the  nearer,  even  the  remotest  degrees  are 
admitted.  This  lineal  succession  is  either  agnatic,  where  males  only 
succeed,  and  transmit  the  right  to  males,  which  is  said  to  be  the  rule  in  the 
French  kingdom;  or  cognatic,  where  both  males  and  females  are  ad- 
mitted, preference  being  given  in  any  degree  firstly  to  the  male  sex,  and 
secondly  to  priority  of  birth,  so  that  the  succession  never  passes  from  one 
line  to  another  on  the  ground  of  sex  or  age ;  and  this  form  of  succession 
is  observed  in  most  other  kingdoms  of  Europe. 
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The  alienation  or  testamentary  disposition  of  these  kingdoms  or 
their  parts,  so  as  to  prejudice  successors  and  the  people  without  their 
consent,  is  not  permitted.  Thus  the  EngHsh  held  null  and  void  the 
delivery  of  the  kingdom  which  King  John  had  made  to  Pandulph,  the 
Papal  Legate,  without  consulting  the  barons;  the  Scots  refused  to  recog- 
nize the  English  rule  which  John  Balliol  had  imposed  upon  them  against 
their  will;  and  Francis  the  First,  King  of  France,  who,  in  captivity,  had 
promised  to  cede  certain  provinces  of  Burgundy  to  Charles  the  Fifth, 
when  the  ministers  of  the  viceroy  of  Naples  required  him  at  the  moment 
of  his  landing  to  fulfil  his  promise,  replied  that  he  must  have  the  consent 
thereto  of  the  subjects  of  Burgundy,  whom  he  determined  to  consult  in 
assembly. 

The  same  rule  applies  to  testamentary  disposition;  and  so  when 
Philip,  King  of  Macedonia,  had  it  in  mind  to  leave  the  kingdom  to  his 
brother's  son  Antigonus,  excluding  Perseus,  who  had  wickedly  induced 
him  to  put  to  death  his  son  Demetrius,  in  order  to  win  the  consent  of  his 
subjects,  he  went  round  the  cities  of  Macedonia  and  commended  Anti- 
gonus to  the  princes ;  and  although  Charles  the  Great  and  Louis  the  Good 
made  wills  bequeathing  their  kingdoms,  the  wills  had  rather  the  force  of 
a  recommendation  to  the  people  than  of  a  true  disposition ;  Indeed  Ado 
particularly  records  of  Charles  that  he  wished  his  will  to  be  confirmed  by 
the  Frankish  nobles.  When  Humbert,  Prince  of  Dauphine,  was  left 
childless,  he  bequeathed  the  principality  after  his  death  to  the  King  of 
France,  on  condition  that  the  first-born  son  of  the  king  should  forever  be 
called  "  the  Dauphin  " ;  but  the  nobles  of  the  kingdom  first  consented  to 
the  disposition,  having  persuaded  him  to  bestow  the  principality  on  the 
son  of  the  King  of  France  rather  than  on  the  Roman  Pontiff,  to  whom 
he  had  decided  to  sell  It. 

3. 

Thirdly,  kingdoms  are  held  In  merely  usufructuary  right,  which 
kings  hold  for  the  term  of  life  only,  and  to  which,  on  their  decease,  others 
are  promoted  by  the  votes  of  the  people,  or  of  those  who  have  power 
delegated  to  them  by  the  people.  Such  was  the  kingdom  of  Numa 
Pompilius,  Tullus  Hostillus,  and  the  other  successors  of  Romulus,  who 
laid  the  foundations  of  the  Roman  State ;  and  of  the  emperors  who  suc- 
ceeded Augustus  Caesar  in  the  days  of  Rome's  greatness.  As  such  are 
regarded  the  German  Empire,  the  kingdoms  of  Hungary,  Bohemia, 
Poland,  Denmark,  and  Sweden,  in  all  of  which.  It  Is  said,  princes  ascend 
the  throne  by  means  of  votes,  most  of  them  taking  an  oath  on  their 
admission  not  to  depress  the  condition  of  their  kingdoms,  some  even  to 
win  back  provinces  which  have  been  alienated.  Thus  when  Frederick 
the  Second  sought  to  win  back  Sardinia,  which  the  Roman  Church  had 
claimed  for  herself,  and  the  Pope  reminded  him  of  the  oath  which  he  had 
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taken  to  defend  the  things  of  the  Church,  he  replied  that  he  had  first 
sworn  to  win  back  the  things  of  the  Empire,  from  which  Sardinia  had 
been  wrongfully  wrested;  the  prior  oath  was  the  more  binding,  and  the 
Interests  of  the  Empire,  supported,  as  they  were,  by  the  better  title, 
ought  to  be  nearer  to  his  heart  than  the  cause  of  the  Roman  Church, 

Others,  however,  seem  less  mindful  of  an  oath  of  this  kind;  as 
Charles  the  Fourth,  who  transferred  the  kingdom  of  Aries  to  the  French ; 
Louis  of  Bavaria,  who  allowed  the  Swiss  to  secede  from  the  Empire ;  and 
Rudolph  the  Hapsburg,  who  sent  his  chancellor  to  Italy  to  grant  freedom 
and  independence  from  the  Empire  to  any  peoples  who  cared  to  buy  it, 
on  which  occasion  the  Florentines  redeemed  their  freedom  for  six  thou- 
sand florins,  and  the  people  of  Lucca  for  twelve  thousand. 

/.  Grot  ills,  I,  3,  §  12;  II,  3,^7;  II,  4,  §  2.    2.  Groitus,  II,  7,  §§  12,  13,  etc.;  I,  7, 
§  12;  Arnisaeus,  III,  l,  §  10,    .?,  Arnisaeus,  III,  1,  §§  //,  14.,  /5. 
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Section  IV. 
Of  Duty  between  those  at  Peace. 

Duty  or  courtesy  between  those  at  peace  is  that  which  ought  to  be 
mutually  rendered  between  different  princes  or  peoples  be- 
tween whom  peace  exists,  as  for  instance,  the  right  of  Civil 
Congress,  Embassy,  Convention,  and  Treaty,  resting  either 
on  good  faith  alone,  or  on  a  solemn  oath  besides. 

I. 
1. 

Among  the  duties  owing  in  time  of  peace  between  different  princes 
or  peoples,  one  of  the  most  important  is  the  right  of  civil  congress  or 
conference,  whereby  they  themselves  or  their  delegates  are  enabled  to 
meet  one  another  and  treat  of  affairs  with  dignity  and  security. 

Dignity  is  marked  in  many  ways.  Thus,  in  the  first  place,  when 
powerful  princes  come  to  a  conference,  other  princes  or  illustrious  per- 
sons proceed  to  meet  them,  for  this  form  of  courtesy  indicates  both 
friendship  and  respect.  So  Polybius  records  the  magnificent  decrees  of 
the  Athenian  people  on  the  meeting  and  reception  of  Attalus;  the  Roman 
Senate  sent  envoys  with  orders  to  proceed  as  far  as  possible  to  meet 
Galba,  who  was  coming  from  Spain  to  Rome,  as  far  indeed  as  Narbona, 
in  order  to  bid  him  a  cordial  welcome  in  the  name  of  the  Republic,  and  to 
beg  him  to  accede  to  the  desire  of  all  that  he  should  march  with  all  speed 
to  the  City;  Cyrus  proceeded  to  meet  his  uncle  Cyaxares,  attended  by  the 
horseman  of  four  nations;  and  Theodoslus,  when  Athanasius  had  been 
driven  out  by  the  Germans,  met  him  at  a  great  distance  from  the  city  of 
Constantinople. 

2. 

In  the  second  place  dignity  is  marked  by  the  Inferior  approaching 
the  superior.  When  Perseus,  son  of  Philip,  King  of  Macedonia,  had 
come  to  a  conference  with  the  Roman  Consul  Martius;  "  a  river  sepa- 
rating the  two  "  (the  words  are  Livy's),  "  some  delay  was  caused  by  an 
interchange  of  messages  as  to  who  should  be  the  first  to  cross  it.  The 
envoys  of  the  king  urged  the  respect  due  to  the  royal  majesty,  those  of 
the  Romans  that  due  to  the  name  of  Rome,  more  especially  as  it  was 
Perseus  who  had  sought  the  conference;  finally  Martius  (whose  own 
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name  was  Philip)  put  an  end  to  the  delay  by  saying  in  jest,  "  Let  the 
younger  cross  to  the  elder,  the  son  to  the  father,"  words  which  upheld 
the  majesty  of  Rome  under  the  cover  of  personal  courtesy;  and  the  king 
readily  agreed  to  this  course." 

So  Artabanus,  King  of  the  Parthians,  almost  the  only  monarch  who 
had  not  graced  a  Roman  triumph,  respected  the  power  of  Rome  so  highly 
that  he  sent  envoys  to  Germanicus,  by  whom,  besides  offering  a  treaty 
and  friendship,  he  announced  that  as  a  mark  of  respect  he  would  come 
to  Germanicus  on  the  bank  of  the  Euphrates;  and  Sleidanus  records  that 
on  the  same  principle  Francis  the  First,  King  of  France,  allowed  the 
emperor  Charles  the  Fifth  to  be  the  first  to  arrive  at  the  Dead  Waters, 
the  place  appointed  for  their  conference;  and  it  was  this  that  caused  the 
reply  of  Ariovistus  to  Caesar's  ambassadors  to  be  regarded  as  an  arro- 
gant one,  when  he  said  that  if  he  had  needed  anything  from  Caesar,  he 
would  have  gone  to  Caesar,  but  that  if  Cssar  wanted  anything  from  him, 
let  Caesar  come  to  him. 

Akin  to  this  is  the  rule  that  an  inferior  meeting  a  superior  should 
as  a  mark  of  respect  be  the  first  to  dismount  from  his  horse;  thus  Tiri- 
dates.  King  of  Armenia,  when  he  arrived  at  the  place  appointed  for  the 
conference  between  himself  and  Corbulo,  leaped  first  from  his  horse  at 
sight  of  Corbulo.  But  when  Crassus,  after  his  disaster,  had  dismounted, 
and  was  walking  up  to  Surenas,  and  Surenas  seeing  him  said  mockingly, 
"  What  is  this?  does  the  Roman  general  go  afoot,  and  we  sit  on  horse- 
back? "  Crassus  answered,  under  constraint  but  with  dignity,  "  Neither 
does  wrong,  each  meets  the  other  in  the  manner  of  his  country,"  for  the 
Parthian,  as  Tacitus  says,  relies  on  his  cavalry,  the  Roman  on  the  columns 
of  his  infantry.  The  same  rule  is  observed  in  entertaining  at  a  banquet; 
for  when  Caius  Cssar,  sent  by  Augustus  into  Syria,  met  the  King  of  the 
Parthians,  the  Parthian  first  attended  a  banquet  with  the  Roman  on  the 
Roman  bank,  and  afterwards  the  Roman  attended  a  banquet  with  the 
king  on  the  enemy's  bank. 

3. 

In  the  third  place  it  is  a  rule  that,  as  a  mark  of  dignity,  the  inferior 
at  a  congress  should  first  address  the  superior;  and  so,  when  Antigonus 
proposed  that  Eumenes  should  address  himself  as  the  superior,  Eumenes 
angrily  replied,  "  I  count  no  man  my  superior,  so  long  as  I  am  master  of 
a  sword."  When  the  consul  Titus  Quintius,  as  Livy  relates,  came  to  a 
conference  with  Philip,  King  of  Macedonia,  he,  at  the  king's  request, 
began  to  speak;  which  shows  that  the  king,  in  begging  the  consul  to  speak 
first,  recognized  that  it  was  his  own  duty,  as  the  inferior,  to  have  done  so. 
And  Sulla,  at  a  congress  between  himself  and  Mithridates,  expressly  told 
the  king  that  it  was  a  suppliant's  part  to  speak  first,  a  victor's  part  to  hear 
his  prayers  in  silence. 
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Moreover,  at  congresses  and  conferences  leave  should  be  given  to 
provide  for  security,  lest  either  the  number  of  attendants  or  the  con- 
venience of  the  place  should  afford  an  opportunity  for  treachery.  Thus, 
when  Perseus  had  determined  to  cross  the  river  to  Martius,  another  dis- 
pute arose,  says  Livy,  as  to  the  number  who  should  cross  with  him ;  the 
king  proposed  to  cross  with  all  his  cavalry;  the  ambassadors  of  Martius 
urged  that  he  should  come  either  with  three  attendants  only  or,  if  he 
brought  so  large  a  troop,  that  he  should  give  hostages  to  secure  that  there 
should  be  no  treachery  at  the  conference;  and  the  King  gave  as  hostages 
Hippias  and  Pantaucus,  the  chief  men  among  his  friends ;  but  Livy  says 
that  the  hostages  were  given  not  so  much  as  a  pledge  of  good  faith,  as  to 
make  it  apparent  to  the  allies  that  the  king  in  no  way  met  the  ambassa- 
dors on  terms  of  equal  dignity. 

To  avoid  an  ambush  suggested  by  the  convenience  of  the  place,  one 
side  sometimes  holds  the  conference  from  a  ship;  thus  when  Philip,  King 
of  Macedonia,  and  Titus  Quintius,  the  Roman  consul,  came  to  a  confer- 
ence on  the  coast  near  Nicaea,  the  Roman,  as  Livy  records,  advanced  to  the 
edge  of  the  shore,  and  when  the  king  came  forward  to  the  bows  of  a  ship 
riding  at  anchor,  said  "  We  might  speak  and  listen  to  one  another  more 
conveniently  at  close  quarters,  if  you  would  disembark  ";  and  when  the 
king  refused  to  do  so,  Quintius  added,  "  Whom,  pray,  do  you  fear  ?  "  To 
which  the  king  with  royal  courage  replied,  "  I  fear  none  save  the  Immor- 
tal gods;  but  I  do  not  trust  the  faith  of  all  those  whom  I  see  around  you, 
and  least  of  all  the  yEtolians,"  among  whom  was  their  commander 
Phaneas.  "  The  risk  of  treachery,"  said  the  Roman,  "  is  the  same  for  all 
who  meet  in  a  conference."  "  True,"  replied  the  king,  "  but  in  this  case 
the  reward  of  treachery,  Philip  or  Phaneas,  is  not  the  same;  for  the 
MtoYxzns  will  find  It  easier  to  provide  another  commander  than  the 
Macedonians  a  king  In  my  stead." 

Of  the  congress  between  Edward  the  Fourth,  King  of  England,  and 
Louis  the  Eleventh,  King  of  France,  Comines  writes  that  when  a  con- 
venient spot  for  the  conference  was  required,  the  French  king  sent  himself 
and  Boccage,  and  the  English  sent  Howard  and  Chaloner,  with  a  herald 
to  look  for  one ;  having  carefully  examined  all  the  region  and  bank  of  the 
river  Somme,  they  fixed  on  the  town  of  Pecquigni,  three  miles  from 
Amiens,  as  a  suitable  spot;  and  there  they  decided  that  a  bridge  should 
be  erected  for  the  meeting  of  the  kings;  In  the  center  of  the  bridge  was 
placed  a  grating  of  moderate  height,  like  that  of  a  lion's  cage ;  the  open- 
ings between  the  bars  were  large  enough  to  allow  easily  the  passage  of  an 
arm,  and  the  whole  was  roofed  In  above  to  keep  off  the  rain,  so  amply, 
Indeed,  that  twelve  men  might  stand  on  each  side.  The  grating  embraced 
each  side  of  the  bridge,  so  that  no  passage  was  open  from  one  side  to  the 
other;  on  the  river  was  one  small  boat  only,  with  two  oarsmen.    Every- 
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thing  being  ready  for  the  conference,  on  the  next  day  both  the  kings 
arriv'cd  at  the  place;  Louis,  first,  with  eight  hundred  cuirassiers,  Edward 
with  his  whole  army;  but  each  brought  with  him  twelve  men  only,  and 
while  the  kings  conversed  four  of  them  were  appointed  on  each  side  to 
watch  what  was  done  on  the  other  side.  With  the  French  king  were, 
among  others,  John,  Duke  of  Bourbon,  and  his  brother  the  Cardinal; 
and  as  soon  as  Edward  arrived  at  the  place,  accompanied  among  others 
by  his  brother  the  Duke  of  Clarence,  the  two  kings  embraced  one  another 
very  warmly  through  the  gaps  in  the  grating,  and  Louis,  speaking  first, 
said:  "  Your  coming,  Cousin,  is  welcome  to  me  above  all  things;  nay, 
there  is  no  other  prince  to-day  whose  sight  and  conversation  I  had  rather 
enjoy;  and  therefore  I  render  thanks  to  Almighty  God,  by  whose  favor 
we  are  met  here  to  confirm  an  everlasting  friendship."  Edward  having 
replied  to  these  words  in  French,  his  chancellor  took  up  the  conversation. 
And  on  this  wise  are  the  observances  which  are  practised  at  the  congresses 
of  princes  and  of  the  representatives  of  princes. 


Lastly,  in  the  congresses  and  conferences  of  those  who  are  the  rep- 
resentatives of  princes,  regard  must  be  had  to  the  dignity  of  those  whose 
persons  they  sustain.  In  virtue  of  this,  in  the  first  place,  some  claim  to 
precede  others  and  to  sit  in  a  higher  place.  Hence  Mendoza,  the  am- 
bassador of  the  King  of  Spain  at  the  Council  of  Trent,  being  indignant 
that  the  highest  place  among  the  royal  ambassadors  was  not  given  to 
himself,  declared  that,  though  he  did  not  claim  to  precede,  yet  he  could 
not  be  compelled  to  follow,  the  ambassadors  of  the  French.  When  Sulla 
had  three  seats  brought,  and  gave  one  to  Ariobarzanes,  another  to  Ora- 
bazus,  the  ambassador  of  Arsaces,  King  of  the  Persians,  and  took  the 
third  and  center  one  himself,  and  then  heard  Orabazus  deliver  his 
message,  Arsaces  put  Orabazus  to  death  on  his  return,  because  he  had 
yielded  place  to  Sulla. 

In  the  second  place,  the  order  of  speaking  and  the  language  are 
governed  by  the  precedence  of  the  persons,  the  higher  in  dignity  award- 
ing the  turns  of  speaking.  Thus  in  the  council  of  the  i^itolians,  as  Livy 
relates,  although  the  first  place  belonged  to  the  majesty  of  Rome,  yet  by 
permission  of  the  Roman  ambassadors  the  Athenians  and  Macedonians 
spoke  first,  the  Romans  preferring  to  speak  last,  so  as  to  be  able  to  reply  to 
the  arguments  of  the  others.  That  to  use  a  nation's  own  language  is  a  mark 
of  honor,  appears  from  the  story  which  Cicero  tells  how  Verres  made  it 
an  accusation  against  him  that  in  a  Greek  Senate,  to  wit  the  Syracusan, 
he  had  made  a  speech  In  Greek;  and  of  Augustus  It  is  said  that  though  he 
was  ready  and  fluent  in  the  Greek  language,  yet  he  did  not  use  it  on  all 
occasions,  and  in  particular  refrained  from  using  it  in  the  Senate.  He 
also  forbade  a  soldier,  when  asked  in  Greek  to  give  evidence,  to  answer 
otherwise  than  in  Latin. 
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And  so  when  a  question  of  the  language  to  be  used  arose  at  a 
congress  of  ambassadors  of  England  and  Spain,  and  the  ambassador 
of  the  Spanish  King,  feigning  to  be  willing  to  make  a  concession  to 
the  dignity  of  Elizabeth,  Queen  of  England,  said  jokingly  to  the  jurist 
Dale,  her  ambassador,  "  We  will  treat  in  French,  as  your  mistress  is 
Queen  of  France,"  Dale  (whom  Bodin  somewhere  calls  a  man  no  less 
eminent  in  learning  than  in  honor)  replied,  as  though  willing  to  pay  a 
like  honor  to  the  king  of  Spain  "  Nay,  in  Hebrew,  if  you  will,  since  your 
master  is  King  of  Jerusalem." 

But  in  these  cases,  it  is  sometimes  deemed  wiser,  in  order  to  avoid  a 
dispute,  to  adopt  equality  or  some  middle  course.  Thus  Comines  relates 
that  at  a  conference  held  in  the  palace  of  the  Duke  of  Milan,  the  ambassa- 
dors of  the  Emperor,  the  King  of  Spain,  and  the  Princes  of  Italy  were 
placed  on  one  side,  those  of  the  King  of  France  on  the  other,  and  the 
jurist  Gannsus  was  added  by  the  King  of  France  to  make  the  speeches 
in  Latin.  Two  clerks  were  also  present  to  commit  what  was  said  to  writ- 
ing, one  in  French,  the  other  in  Italian. 

6. 

As  at  congresses  and  conferences,  so  too  in  letters  and  documents 
between  princes,  the  due  measure  of  honor  should  be  observed  according 
to  the  dignity  of  the  persons;  and  hence  the  omission  of  any  part  of  a 
title  is  regarded  as  an  insult.  Thus  at  the  convention  of  Naumburg,  in 
the  year  156 1,  a  letter  of  Pope  Pius  the  Fifth  to  Augustus,  Elector  of 
Saxony,  and  the  other  Protestant  princes  having  been  delivered  by  the 
hands  of  ambassadors,  with  the  following  inscription :  "  To  our  Beloved 
and  Noble  Son,  Elector,  Duke,  Landgrave,  etc.,"  the  princes,  since  they 
thought  themselves  more  than  noble,  did  not  deign  to  unseal  or  open  the 
letter,  but  returned  it  unopened  and  fastened  to  the  care  of  the  ambassa- 
dors, as  we  learn  from  De  Thou ;  and  when  Gustavus  Adolphus,  King  of 
Sweden,  received  a  reply  from  the  Electors  to  a  former  letter  of  his  own, 
in  which  the  title  of  king  was  omitted,  he  sent  them  an  answer  to  this 
effect: 

"  We  have  received  your  reply  to  our  letter  of  last  year;  at  first 
sight  we  could  hardly  bring  ourselves  to  break  the  seal,  seeing  that  it  did 
not  ascribe  to  us  a  title  which  we  and  our  ancestors  have  received  from 
God  alone,  and  which  for  twenty  years  we  have  asserted  with  a  strong 
hand,  and  are  resolved  to  assert  forever,  until  our  last  breath;  we  have, 
however,  opened  it  on  the  condition  that  henceforth  our  friendship  be 
not  broken  by  insults  of  this  kind." 

The  Electors  afterwards  apologized  for  their  conduct  In  the  follow- 
ing terms : 

"  Most  Serene  King,  although  in  our  letter  we  omitted  a  part  of 
your  title,  we  pray  your  Majesty  to  be  assured  that  the  omission  arose 
not  from  any  spirit  of  estrangement  nor  from  any  desire  to  detract  from 
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the  honor  of  your  Majesty,  but  from  the  use  and  custom  which  we 
observe  towards  all  Kings  whomsoever." 

It  is  a  like  breach  of  etiquette  for  princes  of  lower  rank  to  place  their 
names  in  a  letter  before  those  of  princes  of  higher  rank.  This  was 
pointed  out  in  another  letter  of  the  same  King  of  Sweden  to  the  same 
Electors,  in  which  he  intimates  that  he  has  ixceived  their  letter,  and 
recognized  from  the  propriety  of  the  address  that  it  was  couched  in 
better  form  than  their  previous  letter  which  omitted  the  title  of  king; 
but  on  opening  it,  he  was  not  a  little  surprised  to  find  that,  contrary  to 
the  established  custom  and  the  usual  style  of  electoral  letters,  not  only  to 
himself,  but  also  to  other  kings,  the  names  of  the  Electors  were  placed 
first,  as  though  with  the  deliberate  intention  of  slighting  his  royal  dignity 
and  eminence  by  placing  others  before  his  own  kingly  name;  whatever 
might  be  the  explanation,  it  was  in  this  sense  that  he  interpreted  the  inci- 
dent; and  if  an  error  had  crept  in  by  the  fault  of  the  copyists,  and  so  on. 

The  rather  arrogant  letter  of  Pope  Adrian  to  Frederick  the  First, 
confirms  this,  in  which  he  says : 

"  We  marvel  that  you  do  not  pay  that  reverence  which  you  owe  to 
the  Blessed  Peter  and  the  Holy  Roman  Church,  seeing  that  in  your  letter 
to  us  you  place  your  name  before  our  own,  whereby  you  incur  the  re- 
proach of  insolence,  not  to  say  ignorance." 

With  this  agrees  the  gloss  on  the  celebrated  but  suspected  law  which 
begins  with  the  words,  "Inter  Claras"  (Code,  De  Summa  Trinitate), 
the  inscription  of  which  runs  thus :  "  To  our  most  Glorious  and  Merciful 
son,  Justinian  Augustus,  John  Bishop  of  the  City  of  Rome";  where 
Accursius  has  this  note,  "  Formerly  the  Pope  in  a  letter  placed  the 
Emperor's  name  before  his  own,  which  he  would  not  do  to-day." 

II. 


Secondly  in  time  of  peace  there  is  between  different  princes  or 
peoples  a  right  of  civil  embassy.  An  embassy,  which  the  Greeks  call 
^''exhri^og  7to/ltTeia"  or  external  administration,  is  the  management 
of  public  business  with  foreigners  by  agents.  Strictly  an  embassy  should 
proceed  from  those  who  hold  supreme  power;  but  in  a  looser  and  deriva- 
tive sense  it  may  be  sent  out  by  others,  as  for  instance  by  colonies,  munici- 
palities, or  provinces.  Of  this  class  are,  for  the  most  part,  the  embassies 
treated  in  the  titles  of  the  Civil  Law  "  De  Legationibus."  Moreover  in 
civil  disturbances,  embassies  are  said  to  be  sent  by  one  party  in  the  state 
to  another,  as  by  the  Plebs  (who  had  seceded  to  the  Aventine)  to  the 
Patricians,  and  by  the  leaders  of  a  party  to  those  of  another,  as  by  Caius 
Manlius  to  Martius  Rex,  and  by  Brutus  and  Cassius  to  Antony  and 
Lepidus,  between  whom  ambassadors  are  recorded  to  have  passed  with 
messages. 

3 
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2. 

In  the  second  place  some  embassies  may  be  called  religious,  others 
ceremonial,  others  watching,  and  others  necessary. 

( I  ° )  They  are  religious  when  ambassadors  are  sent  to  perform 
some  sacred  duty,  as  when,  after  the  defeat  at  Cannae,  one  Fabius  Pic- 
tor  was  sent  to  Delphi  by  the  Romans,  to  inquire  of  the  oracles  by 
what  prayers  and  supplications  they  might  appease  the  god;  or  when 
Marcus  Pompeius  Matho  and  Quintus  Catulus  were  sent  to  the  same 
place  to  bring  offerings  out  of  the  booty  taken  from  Hasdrubal. 

(2°)  Those  embassies  are  ceremonial  which,  as  Tacitus  says,  are 
instituted  for  a  ceremonial  object;  for  example,  when  ambassadors  are 
sent  with  instructions  to  offer  congratulations,  sympathy,  and  the  like; 
and  they  are  properly  so  called  when  accredited  by  inferiors  to  superiors. 
Thus,  ceremonial  embassies  from  all  quarters  of  the  earth  came  to  Alex- 
ander. When  sent  from  equals  to  equals,  however,  they  are  called 
honorary,  or  instituted  for  honor.  Among  them  are  comprised,  firstly, 
congratulatory  embassies,  such  as  were  those  which  the  Rhodians  men- 
tioned in  the  Roman  Senate;  "  When  we,"  they  said,  "  after  the  Cartha- 
ginians had  been  conquered,  and  Philip  and  Antiochus  overthrown, 
came  to  Rome  to  congratulate  you,  we  were  escorted  from  the  Senate 
House  to  the  Capitol,  bearing  offerings  to  your  gods."  So  when  Perses 
married  the  daughter  of  Seleucus,  the  nuptials  were  celebrated  by  the 
congratulations  and  gifts  of  innumerable  ambassadors,  and  solemnized, 
as  it  were,  under  the  auspices  of  the  noblest  peoples.  Such  again  are  the 
embassies  which  princes  send  to  the  inauguration  of  kings,  which  the 
Roman  Pontiff  regards  as  so  surely  his  due  that  a  Pope,  as  Guicciardini 
writes,  was  indignant  with  a  Catholic  king,  because  he  had  not,  after  the 
custom  of  his  ancestors,  sent  ambassadors  to  kiss  his  feet  on  his  recent 
creation. 

Secondly,  embassies  are  ceremonial  or  honorary  which  are  consola- 
tory, and  sent  to  sympathize  in  or  to  testify  to  sorrow;  as  when  David 
sent  ambassadors  to  Ammon,  King  of  the  Ammonites,  to  console  him 
after  the  death  of  his  father;  and  when  the  Athenians  sent  Ctesiphon  to 
Cleopatra,  the  daughter  of  Philip,  on  the  decease  of  Alexander,  King  of 
the  Molossians.  These  embassies,  unless  prompt,  are  unwelcome;  as  is 
shown  by  the  answer  of  Tiberius  to  the  Trojans ;  for  when  they,  after  the 
death  of  Drusus,  said  that  they  had  come  somewhat  late  to  offer  him 
consolation,  Tiberius,  as  though  the  memory  of  his  sorrow  was  already 
obliterated,  said,  that  he  too  mourned  their  misfortune  in  the  loss  of  the 
noble  Hector. 

Thirdly,  embassies  which  are  designed  to  demonstrate  feelings  of 
friendship  belong  to  this  class;  as  when  the  ambassador  of  Chosroes, 
King  of  the  Persians,  presented  to  Justinian  gifts  and  a  letter  which 
simply  said  that  Chosroes  desired  to  be  informed  of  the  health  of  the 
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emperor;  and  when  Porus,  an  Indian  king,  sent  a  letter  by  ambassadors 
to  Augustus,  in  which  he  declared  that,  though  he  was  king  over  six  hun- 
dred kings  himself,  yet  he  sought  the  friendship  of  Caesar,  and  was  ready 
to  allow  him  free  passage  wheresoever  he  might  wish,  to  gratify  him  by 
any  means  in  his  power,  and  so  on. 

These  embassies  have  some  particular  and  definite  business  for 
their  object,  like  those  other  embassies  which  are  sent  to  seek  something 
which  may  be  of  public  utility;  as  when  the  Decemvirs  were  sent  by 
the  Romans  into  Greece  to  seek  the  laws,  which  were  afterwards  reduced 
to  the  Twelve  Tables;  when  Publius  Gabinius,  Marcus  Ottacilius,  and 
Lucius  Valerius,  after  the  restoration  of  the  capitol,  were  sent  as  ambassa- 
dors to  Erythrae  to  obtain  and  bring  back  the  Songs  of  the  Sybil;  and 
when  Ptolemy  Philadelphus  sent  to  Eleazer  the  High  Priest  of  the  Jews, 
to  inquire  into  the  Jewish  law,  employing  seventy  interpreters  of  the 
Sacred  Books. 

(3°)  Ordinary  or  perpetual  embassies,  which  may  also  be  called 
watching,  are  those  which  have  no  precise  or  definite  business  as  their 
object,  but  are  undertaken  for  a  period  of  time,  and  the  persons  who 
discharge  them  are  commonly  called  residents;  it  is  their  duty,  while  they 
remain  on  embassy,  to  treat  and  act  in  everything  which  concerns  the 
interests  of  the  sender  of  the  embassy,  and  to  carry  out  his  commands. 
Many  persons  believe  that  such  embassies  were  unknown  to  the  ancients; 
but  they  bear  some  likeness  to  those  which  were  sent  with  proconsuls  into 
provinces,  and  with  generals  into  foreign  countries. 

(4°)  Extraordinary  embassies  are  those  which  are  found  neces- 
sary, according  as  affairs  and  business  of  state  require  them;  and  upon 
them  civil  conventions,  treaties,  and  the  like  are  discussed. 

3. 

Sometimes  single  persons,  sometimes  more  than  one,  are  appointed 
to  undertake  embassies,  according  to  the  nature  of  the  business,  or  the 
rank  of  those  to  whom  they  are  sent.  The  Roman  custom  was  to  send  a 
single  ambassador,  but  one  of  senatorial  rank,  to  address  or  to  recognize 
kings,  and  to  bear  them  gifts.  Other  nations  have  usually  sent  more  than 
one  ambassador  to  those  more  powerful  than  themselves.  Demetrius 
complained  of  the  Spartans,  considering  himself  slighted  that  they  had 
sent  only  one  ambassador  to  him ;  to  which  a  Spartan  replied,  "  Is  not 
one  to  one  enough?"  To  Alexander  some  nations  sent  a  hundred 
ambassadors;  the  Sambasti,  an  Indian  nation,  fifty,  the  Scythians  twenty, 
and  the  Amphictyons  in  the  name  of  Greece  twenty.  Tigranes,  who  was 
accustomed  to  receive  numerous  embassies,  said,  scorning  the  fewness  of 
Lucullus'  soldiers,  "  If  ambassadors,  they  are  many;  if  foes,  very  few." 
But  it  has  always,  among  all  nations,  been  the  custom  that,  among  several 
ambassadors,  one  should  be  appointed  chief  of  the  embassy;  thus,  in  the 
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embassy  of  King  Philip  to  Hannibal,  Xenophanes  was  the  chief;  in  that 
of  the  iEtolians  to  the  Romans,  Phaneas;  and  in  that  of  the  Romans  to 
Greece  and  Macedonia,  Appius  Claudius.  His  duty  was  publicly  to 
deliver  the  message,  to  receive  the  reply,  and  with  the  advice  and  consent 
of  the  others  to  say  whatever  was  to  be  said  about  the  business  intrusted 
to  them. 

Ambassadors  are  accompanied  by  a  staff  and  household.  The  staff 
consists  of  persons  of  gentle  condition,  chosen  by  the  ambassador  him- 
self, as  Scipio  i?!!milianus,  when  the  Senate  sent  him  to  the  kings,  chose 
his  friend  Laelius  and  the  philosopher  Panastius.  Sometimes  they  are 
recommended  by  the  sender  of  the  embassy,  as  Anastasius,  a  literary  man 
and  librarian  to  the  Pope,  was  added  to  the  staff  of  his  ambassadors  by 
Pope  Adrian  the  Second;  and  sometimes  the  staff  is  made  up  of  persons 
who  are  considered  likely  to  be  acceptable  to  the  person  to  whom  the 
embassy  is  accredited,  like  the  Armenians  and  Chaldeans  who  accom- 
panied the  ambassador  whom  Cyrus  sent  to  the  King  of  the  Indians.  In 
the  household  are  the  free  persons  and  slaves  whose  services  are  neces- 
sary or  useful  to  the  ambassadors. 

4. 

The  authority  of  ambassadors  is  derived  from  letters  of  commenda- 
tion and  instructions.  Letters  of  commendation,  which  are  commonly 
called  letters  of  credence,  or  credit,  are  documents  whereby  the  senders 
of  embassies  inform  those  to  whom  the  embassies  are  accredited,  that  the 
ambassadors  have  been  sent  by  themselves,  and  that  they  will  ratify  their 
acts.  An  instruction  is  an  exposition  of  the  will  of  the  sender  of  an 
embassy  on  the  business  to  be  done ;  and  is  either  open  or  secret.  The 
object  of  an  open  instruction  is  that,  if  necessary,  it  may  be  produced  to 
remove  a  doubt  in  the  minds  of  those  to  whom  the  embassy  is  sent;  and 
thereby  either  authority  for  some  definite  business  is  conferred  on  the 
ambassador,  or  absolute  authority  Is  intrusted  to  him,  so  that  he  may  do 
anything  that  the  Interests  of  the  state  seem  to  require.  Thus  Phaneas  and 
Damocles  were  once  sent  by  the  ^tolians  to  the  Romans,  with  absolute 
authority  honestly  to  determine  on  any  course  making  for  the  public 
welfare;  and  so  Charles,  Duke  of  Burgundy,  as  Comlnes  relates,  gave 
his  ambassadors  absolute  authority,  by  signing  his  name  to  a  blank  sheet 
of  paper,  to  act  as  might  seem  expedient,  and.  If  necessary,  to  show  It  to 
Louis  the  Eleventh,  King  of  France,  confirmed  by  the  authority  of  his 
signature. 

Secret  instructions  are  Instructions  by  which  the  manner  and  limits 
of  the  ambassadors'  power  to  treat  are  secretly  limited,  and  sometimes 
contain  orders  differing  from  those  contained  in  their  public  Instructions. 
Thus  ambassadors  sent  by  the  Roman  Senate  under  another  pretext  had 
in  their  instructions  secret  orders  to  break  up  the  league  of  the  Acheans; 
Gordlan  the  Elder  sent  such  instructions  to  Vltallan  written  on  waxen 
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tablets  and  sealed  up ;  and  Hamilcar,  when  he  was  sailing  with  his  fleet 
to  Sicily,  gave  similar  sealed  instructions  to  the  captains  of  his  ships,  with 
orders  that  none  should  read  them  unless  driven  by  force  of  a  storm  from 
the  course  of  the  flag-ship.  The  consul  Caius  Marius  conceived  a  like 
device  in  the  Cimbrian  and  Teuton  wars,  when,  In  order  to  test  the 
loyalty  of  the  Gauls  and  Ligurians,  he  sent  them  a  letter,  the  first  part 
of  which  bade  them  not  to  open  the  latter  part,  which  was  sealed,  until 
a  certain  date;  and  afterwards,  on  his  demanding  it  back  before  the 
appointed  time,  and  finding  it  opened,  he  understood  that  they  were 
meditating  hostility.    On  this  wise  then  is  the  constitution  of  embassies. 

5. 

The  right  of  embassy  is  that  which  should  be  rendered  to  ambas- 
sadors by  those  to  whom  they  are  sent,  for  instance.  In  the  reception, 
audience,  dismissal,  and  security  to  be  accorded  them.  In  the  reception 
of  ambassadors  who  come  from  a  more  powerful  state,  it  Is  a  usual  ob- 
servance for  persons,  even  of  high  rank,  to  meet  them  on  the  way  as  a 
compliment  or  honor;  thus  Antiochus  himself  went  to  meet  Tiberius  the 
Roman  ambassador;  when  the  Emperor  Justin,  owing  to  illness,  was 
unable  to  meet  the  ambassador  of  the  King  of  the  Persians,  the  empress 
went  to  meet  him  and  received  a  letter  from  his  hands ;  Charles  the  Great 
sent  persons  of  high  rank  to  receive  the  ambassadors  of  Aaron,  King  of 
the  Persians,  as  soon  as  they  touched  land  at  Pisa;  and  such  an  honor  is 
paid  by  many  kings  to  the  ambassadors  of  the  Roman  Pontiff,  the  kings 
going  to  meet  them  In  person ;  though  the  King  of  France  usually  sends 
a  brother  or  some  prince  of  the  blood  to  perform  this  duty. 

The  reception  of  ambassadors,  further  requires  that ,  hospitality 
should  be  provided  befitting  their  rank,  and  necessaries  supplied  to  them. 
At  Rome,  when  the  city  was  still  free,  a  quaestor  was  usually  sent  to  meet 
the  ambassadors  of  foreign  nations,  because,  while  they  remained  in  the 
city,  their  expenses  were  voted  from  the  public  treasury.  In  accordance 
with  this  custom  the  quaestor  Lucius  Manlius  went  to  meet  Masgaba, 
the  ambassador  of  Masslnlssa,  and  another  quaestor  met  Masicanes, 
Massinlssa's  son.  The  custom  Is  more  fully  explained  In  the  reception 
of  the  kings  Prusias  and  Ptolemy,  who  came  to  Rome  In  the  character 
of  ambassadors.  When  the  Senate  heard  that  Prusias,  King  of  BIthynia, 
was  coming  to  congratulate  them  after  the  overthrow  of  Perseus,  they 
sent  the  quasstor  Publius  Cornelius  Scipio  as  far  as  Capua  to  meet  him, 
and  resolved  that  the  best  house  obtainable  at  Rome  should  be  hired  for 
him,  and  the  wants  supplied,  not  only  of  himself  but  also  of  his  staff; 
and  when  Ptolemy,  King  of  Egypt,  after  being  robbed  of  his  kingdom 
by  his  younger  brother,  came  to  Rome  to  ask  for  help,  with  a  few  slaves, 
and  clad  In  rags,  and  betook  himself  to  the  hospitality  of  an  Alexandrian 
painter,  the  Senate,  hearing  of  It,  sent  for  the  young  man,  and  made  him 
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the  most  polite  apologies  for  not  having  sent  a  quaestor  to  meet  him 
according  to  their  ancestral  custom,  nor  having  welcomed  him  with 
public  hospitality ;  they  declared  that  the  omission  was  not  due  to  careless- 
ness on  their  own  part,  but  to  his  own  unexpected  and  secret  arrival;  and 
they  forthwith  escorted  him  from  the  Senate  House  to  the  public  guest- 
chambers,  and  bade  him  doff  his  rags,  and  appoint  a  day  of  audience  with 
the  Senate;  and  they  even  made  a  point  of  ordering  the  quasstor  to  make 
him  daily  presents. 

In  the  second  place  it  is  customary,  at  the  request  of  ambassadors, 
to  appoint  a  council,  or  a  fixed  day  and  place  of  audience,  according  to 
the  rank  of  their  persons  and  the  nature  of  their  business.  Thus  when 
the  Achseans  had  deluded  the  ambassadors  of  the  Romans  with  a  long 
period  of  waiting,  the  Senate  warned  them,  lest  afterwards  they  should 
use  excuses  to  cover  their  conduct,  that  Roman  ambassadors  should 
always  have  the  right  of  audience  in  the  council,  in  the  same  manner  as 
the  Senate  was  open  to  them  whenever  they  wished.  At  Rome  the  Senate 
was  open  for  the  audiences  of  provincial  embassies  from  the  first  of 
February  to  the  first  of  March,  in  order  that  those  who  came  from  great 
distances  might  not  be  long  detained;  in  the  reign  of  Augustus  three  men 
of  consular  rank  were  appointed  to  give  audience  to  these  embassies; 
Tiberius  gave  them  audience  himself,  attended  by  former  governors  of 
the  provinces  concerned.  So  too  Trajan,  of  whom  Pliny  writes :  "  They 
are  come  and  gone  on  the  instant,  and  at  length  the  crowd  of  embassies 
is  excluded  and  the  emperor's  doors  are  no  longer  besieged." 

Ambassadors  were  permitted  to  speak  in  their  own  tongue  when  they 
were  heard  in  council,  and  to  use  the  services  of  an  interpreter;  thus 
Cicero  says:  "  Neither  Carthaginians,  nor  Spaniards,  nor  any  foreign 
nations,  spoke  in  the  Roman  Senate  without  an  interpreter";  and  the 
Senator  Caecilius  was  given  as  interpreter  to  the  three  philosophers  who 
came  as  ambassadors  of  the  Athenians. 

Thirdly,  ambassadors,  having  delivered  their  message,  have  also  a 
right  to  an  answer.  When  the  chiefs  of  the  Achaeans,  after  hearing  the 
embassies  of  the  Romans,  of  Attalus,  of  King  Philip,  and  of  the  Rho- 
dians,  leave  being  given  by  the  herald  according  to  custom,  refused  to 
discuss  their  demands,  Aristhenus,  their  magistrate,  said : 

"  Chiefs  of  the  Achsans,  you  lack  counsel  no  more  than  tongues, 
but  each  of  you  refuses  to  discuss  the  matter  at  his  peril.  Perchance, 
were  I  a  private  citizen,  I,  too,  should  hold  my  peace ;  as  praetor,  I  say 
that  either  an  audience  should  not  have  been  given  to  the  ambassadors, 
or  they  should  not  be  dismissed  from  it  without  an  answer.  But  I  can 
give  no  answer  save  by  your  decree." 

Sometimes,  however,  an  answer  is  not  given  to  the  members  of  the 
embassy,  but  transmitted  through  special  ambassadors;  thus  Alexander 
gave  no  verbal  answer  to  the  ambassadors  of  Darius,  who  were  sent  to 
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hini  with  a  letter,  begging  for  the  release  of  his  mother,  wife,  and  chil- 
dren, but  bade  Thersippus  carry  a  letter  to  Darius,  in  which  he  replied 
to  the  king's  letter  and  the  ambassadors'  demands.  Delay  in  giving  an 
answer  to  a  more  powerful  state  is  considered  a  contempt;  thus,  when 
Antiochus  consented  to  receive  the  ambassadors  of  the  Roman  people, 
Popilius  gave  him  a  letter  from  the  Senate  to  read  through ;  the  king  read 
it,  and  then  said  that  he  would  summon  his  friends  and  consult  them, 
whereupon  Popilius,  who  was  a  man  of  rough  character,  drew  a  line 
round  the  king  with  a  cane  which  he  carried  in  his  hand,  and  said,  "  Be- 
fore you  leave  this  circle  give  me  an  answer  to  take  back  to  the  Senate  " ; 
and  the  king,  overawed  by  the  violence  of  the  command,  said,  "  I  will  do 
what  the  Senate  desires."  More  excusable  was  the  ruse  of  the  Perugian 
ambassador,  by  which  he  suddenly  elicited  a  reply  from  Pope  Urban  V. 
When  the  chief  of  the  embassy  had  wearied  the  unhappy  Pope  by  an 
interminable  speech  in  introducing  the  business,  and  the  Pope  inquired 
whether  they  had  anything  else  in  their  instructions,  the  second  ambassa- 
dor rose  and  said,  "  Most  Holy  Father,  we  are  instructed  that  unless  we 
forthwith  receive  an  answer,  our  colleague  here  should  address  your 
Holiness  with  a  speech  of  much  greater  length  " ;  hearing  which,  the 
Pope  Immediately  gave  his  answer  and  dismissed  the  ambassadors. 

Finally,  security  should  be  afforded  ambassadors  by  those  to  whom 
they  are  sent,  as  long  as  they  remain  In  their  territories,  because  the 
ambassadors  represent  the  persons  of  their  sovereigns.  And  not  only  is 
security  due  to  the  ambassadors  themselves,  but  to  their  staff,  household, 
and  effects  as  well,  for  the  staff  and  household  are  part  of  the  embassy, 
and  an  ambassador's  goods  and  chattels  should  be  regarded  as  attached 
to  his  person. 

III. 

Thirdly,  there  is  due  between  different  princes  or  peoples  a  right  of 
civil  convention,  by  virtue  of  which  they  bind  themselves,  as  do  private 
persons,  by  contracting  about  some  particular  matter;  as,  for  Instance, 
when  princes  make  an  agreement  with  one  another  about  a  betrothal  or 
marriage,  which  they  sometimes  do  through  proctors  or  special  ambassa- 
dors, this,  as  Bodin  remarks,  being  more  frequently  done  by  princes,  who 
trust  in  pictures,  than  by  reigning  princesses,  who  prefer  to  look  upon 
their  consorts  in  person  and  to  address  them  face  to  face.  Thus  Isabella, 
Queen  of  Castile,  refused  to  marry  Ferdinand  until  she  had  seen  the 
prince's  countenance;  nor,  as  Bodin  also  mentions,  could  Elizabeth, 
Queen  of  England,  ever  be  Induced  to  promise  her  hand  to  any  man 
whom  she  had  not  seen;  so  that  when  Henry,  King  of  Sweden,  sent  a 
most  persistent  ambassador  In  the  person  of  his  brother  John  to  ask  her 
in  marriage,  she  replied  that  she  was  deeply  indebted  to  the  king  for 
having  besought  her  to  leave  her  prison  for  a  throne,  but  she  had  resolved 
to  wed  no  prince  but  one  whom  she  was  first  allowed  to  see. 
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So,  too,  when  princes  bargain  about  a  dowry  or  about  the  rights 
which  are  to  belong  to  them  by  reason  of  a  marriage.  Thus  it  was  agreed 
between  Phihp,  King  of  Spain,  and  Mary,  Queen  of  England,  that,  on 
the  celebration  of  their  marriage,  Philip  should  assume  the  titles  of  his 
wife's  kingdoms  and  provinces,  and  should  be  her  consort  in  the  adminis- 
tration of  them,  saving  the  privileges  and  customs  of  the  realm,  and  also 
the  full  and  free  conferment  of  graces,  favors,  and  offices,  which  was  to 
remain  with  the  Queen.  In  return,  the  Queen  was  to  be  the  consort  of 
her  husband  Philip  in  all  his  kingdoms  and,  if  she  should  survive  him, 
an  annual  pension  of  sixty  thousand  pounds  was  to  be  paid  her  by  way 
of  dowry;  moreover,  the  children  of  the  marriage  were  to  succeed  to  all 
the  kingdoms  and  dominions  of  the  Queen,  and  to  all  the  principalities 
of  the  Netherlands  and  Burgundy  held  by  the  Emperor ;  but  Charles,  the 
son  of  Philip  by  a  former  wife,  was  to  inherit  all  his  other  kingdoms  in 
Italy  and  Spain. 

So,  too,  when  princes  bind  themselves  for  other  reasons  to»pay  sums 
of  money  or  to  restore  cities,  fortresses,  or  other  possessions.  When 
Francis,  King  of  France,  was  unable  to  cede  to  the  Spaniards  certain 
dominions,  which,  when  a  prisoner,  he  had  promised  to  cede,  because  of 
the  protestations  of  the  estates  of  his  realm,  it  was  afterwards  agreed  by 
the  Peace  of  Cambray  that  the  Emperor  should  release  the  children  of 
the  French  king  who  were  hostages  in  Spain,  and  that  the  French  king 
should  pay  to  the  Emperor  two  million  crowns  by  way  of  ransom ;  and 
further  that  he  should  pay  fifteen  thousand  crowns  to  Henry  the  Eighth, 
King  of  England,  which  the  Emperor's  father  Philip  had  borrowed  from 
Henry  the  Seventh  when  driven  to  England  by  adverse  winds,  and  so 
redeem  a  golden  lily  studded  with  gems,  in  which  a  piece  of  Our  Lord's 
cross  was  believed  to  be  enclosed,  which  had  been  pledged  to  secure  the 
debt,  and  have  it  restored  to  the  Emperor. 

So,  again,  when,  in  the  year  1585,  it  had  been  agreed  between 
Elizabeth,  Queen  of  England,  and  the  Estates  General  of  the  Nether- 
lands, that  the  Queen  should  supply  the  United  Provinces  with  five  thou- 
sand footmen  and  a  thousand  horsemen,  and  pay  their  wages  during  the 
war,  and  that  meanwhile  Flushing,  the  fortress  of  Rammekins,  and  the 
island  of  Brill  with  its  town  and  fortifications  should  be  handed  over  to 
the  Queen  as  security,  James,  King  of  England,  when  the  debt,  amount- 
ing to  six  hundred  thousand  pounds  had  been  paid,  restored  the  towns, 
the  fortress,  and  the  island  with  its  fortifications,  to  the  Estates  of  the 
Netherlands  after  thirty  years. 

Successors  are  bound  to  respect  conventions  of  this  kind,  bound  by 
law  when  the  conventions  have  been  entered  into  in  the  public  interest, 
and  otherwise  bound  in  honor.  Thus  Francis  the  Second,  King  of 
France,  wrote  to  the  Swiss,  when  they  claimed  payment  of  his  father's 
debts,  that  although  he  was  not  bound  to  pay  his  father's  debts,  since  he 
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held  the  throne  of  France  not  by  hereditary  right  but  by  the  law  and 
custom  of  the  realm,  which  only  bound  him  to  observe  those  treaties  or 
compacts  which  were  contracted  by  his  ancestors  with  foreign  princes 
and  peoples  for  the  welfare  and  advantage  of  the  kingdom,  yet  none  the 
less,  from  a  pious  concern  for  the  honor  of  his  dear  father,  he  had 
resolved  to  pay  his  just  debts. 

IV. 

Fourthly,  the  rigiht  of  treaty  is  that  whereby  princes  or  peoples  bind 
themselves  for  some  more  general  purpose  and  with  greater  solemnity; 
for  the  definition  of  a  treaty  is,  as  Livy  tells  us,  a  contract  which  binds 
a  whole  people  by  the  command  of  the  supreme  power;  specifically,  it  is, 
as  Menippus  says  in  Livy,  a  contract  between  those  who  are  at  peace 
with  one  another,  in  which  those  who  have  never  been  enemies  join  in. 
friendship  by  a  treaty  of  alliance.  Among  the  Romans  a  treaty  was 
usually  made  by  "  Fecials,"  headed  by  the  "  Paterpatratus  " ;  and  its 
object  is  something  more  general  and  lasting  than  that  of  other  public 
conventions,  as,  for  instance,  friendship  or  alliance,  or  something  which 
depends  on  friendship  or  alliance,  such  as  commerce  or  assistance.  For 
although  friendship  or  alliance  may  sometimes  exist  on  grounds  of  per- 
sonal or  real  relationship,  yet  they  are  usually  strengthened  by  the  closer 
bond  of  a  treaty  or  solemn  contract ;  with  others,  with  whom  previously 
they  did  not  exist,  they  are  established;  and  in  either  case  their  limits  and 
conditions  are  defined;  and  the  assistance  which  is  due  under  a  treaty  of 
alliance  is  determined  more  precisely  and  better  than  that  which  belongs 
to  a  mere  alliance.  For  some  treaties  (which  are  called  in  Greek 
em^a'xioii)  relate  to  alliance  and  assistance  in  defense ;  others  (which  are 
called  avfifiaxicii')  concern  both  defense  and  offense. 

Further,  as  to  their  limits  and  conditions,  treaties  are  either  equal, 
when  princes  or  peoples  are  under  like  obligations;  or  unequal  when 
one  is  bound  to  do  more  than  the  other.  Those  who  are  joined  In  an 
equal  treaty  retain  the  dignity  of  their  sovereignty  absolutely  unim- 
paired; of  those  who  are  subjected  to  an  unequal  treaty,  the  one  is 
sometimes  bound  to  recognize  the  other  as  his  superior  and  to  respect  his 
sovereignty  readily.  Thus  a  treaty  of  alliance  was  concluded  with  the 
^tollans  In  these  words : 

'*  Let  the  nation  of  the  i?itolIans  guard  the  power  and  majesty  of 
the  Roman  people  without  guile;  let  them  have  the  same  enemies  as  the 
Roman  people,  and  bear  arms  against  them,  and  wage  wars  with  the 
Romans." 

V. 

Such  public  conventions  and  treaties  sometimes  rest  on  the  good 
faith  of  the  parties,  and  sometimes  a  solemn  oath  Is  added.  Among  the 
Persians  to  give  the  right  hand  was  regarded  as  the  strongest  bond  of 
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good  faith;  and  this  usage  appears  also  to  have  been  practised  by  the 
Romans;  hence  Cicero  in  the  speech  "  Pro  Deiotaro  "  said  that  the  right 
hand  of  Caius  Cassar  was  as  sure  in  pledging  his  word  as  it  was  in  wars 
and  battles.  An  oath  is  when  God  is  invoked  as  witness  and  avenger; 
its  sanctity  has  been  supreme  and  from  all  time  and  among  all  peoples  it 
has  been  of  the  greatest  weight  in  engagements,  promises,  and  contracts; 
thus  Cicero  says,  "  Our  ancestors  desired  that  no  bond  should  be  closer 
than  an  oath  in  order  to  insure  good  faith." 
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Section  V. 
Of  fJ^rong  between  those  at  Teace, 

There  is  a  wrong  between  those  at  peace  when  an  injury  is  in- 
flicted on  persons,  or  when  property  is  seized  or  carried  off, 
or  when  duties  arising  by  law,  or  under  a  convention  or 
treaty,  are  not  performed. 

1. 
A  wrong  between  different  princes  or  peoples  is  something  by  which 
community  or  peace  is  broken,  and  from  which,  as  lawsuits  arise  from 
wrongs  and  injuries  between  private  persons,  so  wars  arise  between  those 
who  have  no  judge.  Among  these  wrongs  the  first  is  when  status  is 
wounded,  or  an  injury  inflicted  on  persons;  and  so  Germanicus,  when 
insulted  by  Piso,  the  proconsul  of  Syria,  renounced  his  friendship;  and 
Philip  thought  it  a  great  indignity  when  the  Athenians  defiled  his  statues ; 
and  in  the  same  way  the  Romans  thought  it  a  most  audacious  act  when 
the  Ephesians  threw  down  their  statues.  The  wrong  is  the  same  when 
injury  is  inflicted  upon  persons  with  whom  we  are  closely  connected ;  and 
so  Agamemnon  and  the  other  princes  of  Greece  made  war  on  the  Trojans 
because  of  the  dishonor  of  the  rape  of  Helen,  the  wife  of  Menelaus. 

Moreover,  it  is  also  regarded  as  an  injury  if  something  is  refused 
which  should  be  readily  granted  on  the  score  of  humanity  or  friendship; 
as  a  right  of  passage  through  territory  or  rights  of  commerce ;  so  Augus- 
tine maintains  that  wars  were  justly  waged  by  the  Children  of  Israel 
against  the  Amorites  because  the  right  of  innocent  passage  was  denied 
them ;  and  the  Greeks,  as  Plutarch  relates,  approved  the  complaint  of  the 
Megarians  against  the  Athenians  who  excluded  them  from  their  harbors, 
contrary  to  the  Common  Law.  And  indeed  it  is  also  an  injury  if  violence 
is  offered  to  allies  or  help  afforded  to  enemies;  and  so  Quintius  said  to 
Nabis,  the  Tyrant  of  the  Spartans:  "  You  and  your  friendship  and 
alliance  with  the  Roman  people  I  have  not  violated;  then  what  things 
are  a  violation  of  friendship?  surely  these  two  above  all,  that  you  should 
hold  my  allies  as  enemies,  and  that  you  should  unite  with  my  enemies." 

2. 
Secondly,  between  different  princes  or  peoples  a  wrong  is  committed 
when  property  is  carried  off  or  regions  or  territories  occupied;  so  the 
Plataeans,  in  Thucydides,  say :  "  It  is  a  law  common  to  all  mankind  to  take 
vengeance  on  those  who  plunder  our  possessions."  And  so  the  Romans 
harried  the  Ligurian  brigands  with  war  until  Postumius  had  so  thor- 
oughly disarmed  them  that  he  left  scarcely  a  share  to  till  the  ground  with. 
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But  the  injuries  are  greater  when  dominions  or  kingdoms  are  invaded; 
thus  Jephthah  warred  against  the  Ammonites  for  the  purpose  of  protect- 
ing his  territories;  and  it  is  recorded  that  the  occasion  of  the  Asiatic  War 
was  that  the  Romans,  In  accordance  with  the  will  of  Attalus,  had  occu- 
pied a  province  which  Arlstonlcus,  a  scion  of  the  royal  house,  thinking 
It  to  be  his  right,  claimed  by  force  of  arms. 

3. 

Thirdly,  there  Is  a  wrong  In  time  of  peace  when  the  right  of  con- 
ference or  embassy  Is  violated,  or  when  the  terms  of  a  civil  convention 
or  treaty  are  not  observed. 

1.  The  right  of  conference  is  infringed  by  an  injury  or  deception  on 
the  occasion  of  a  congress  or  conference ;  as  when  Cornelius  Asina,  the 
Roman  consul,  being  Invited  to  meet  the  general  of  the  Carthaginians  In 
a  pretended  conference,  was  overpowered,  a  proof,  says  Florus,  of  Car- 
thaginian perfidy;  and  when  John,  Duke  of  Burgundy,  coming  to  meet 
Charles  the  Seventh,  King  of  France,  In  conference,  was  murdered  by 
some  friends  of  the  Duke  of  Orleans,  who  had  great  influence  with 
Charles;  a  murder,  says  Comlnes,  which  afterwards  led  to  the  greatest 
calamities. 

2.  There  is  a  wrong  against  the  right  of  embassy  in  the  following 
cases : 

( 1 )  If  admission  is  refused  to  ambassadors;  thus,  when  Hannibal 
was  besieging  Saguntum,  and  the  arrival  of  ambassadors  from  Rome 
was  reported,  he  sent  men  to  meet  them  at  the  sea  and  Inform  them 
that  It  would  be  unsafe  for  them  to  come  among  the  arms  of  so  many 
nations,  and  for  himself  he  had  no  mind  to  listen  to  embassies  at  such 
a  critical  moment.  Hanno  eagerly  seized  on  this  Incident,  and  bitterly 
attacked  him  In  the  Carthaginian  Senate :  "  Ambassadors,"  he  said,  "  sent 
by  allies  and  for  allies,  your  noble  general  refused  to  admit  Into  his 
camp ;  he  has  trampled  on  the  Law  of  Nations ;  yet  though  driven  from 
the  place  whence  not  even  the  ambassadors  of  an  enemy  are  excluded, 
they  come  to  you."  A  similar  action  of  Perseus  the  Senate  treated  as  a 
declaration  of  war;  Roman  ambassadors,  sent  Into  MtdWd.  and  Mace- 
donia, were  informed  by  some  that  Perseus  was  absent,  by  others  that  he 
was  sick,  both  stories  being  equally  false ;  and  they  reported  themselves 
that  no  opportunity  of  meeting  the  king  had  been  afforded  them. 

(2)  If  ambassadors  are  treated  with  contempt;  as  when  the  am- 
bassadors whom  David  had  sent  to  Hanun,  King  of  the  Ammonites, 
to  sympathize  with  him  after  the  death  of  his  father,  were  sent  away 
with  half  of  their  beards  shaved  off,  and  their  garments  rent  to  the 
middle;  In  consequence  of  which  David  pursued  Hanun  and  the  Am- 
monites with  bitter  war;  and  when  Marlus  AcUIus,  the  Roman  ambassa- 
dor, was  captured  by  Mlthrldates  and  exposed  to  ridicule;  and  when  the 
Corinthians  showered  dirt  upon  the  ambassadors  of  the  same  people 
as  they  passed. 
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(3)  When  haughty  answers  are  returned  by  inferiors  or  equals; 
thus,  when  ambassadors  came  from  the  Romans  to  Aquilius  Gracchus, 
the  commander  of  the  iEqui,  to  complain  of  injuries  and  to  demand  the 
restitution  of  property  under  a  treaty,  he  bade  them  deliver  the  message 
of  the  Roman  Senate  to  an  oak-tree,  for  that  he  had  other  business  to  do. 
An  answer  of  this  kind  given  to  Caius  Fannius,  a  Roman  ambassador, 
was  the  cause  of  the  Dalmatian  War,  which  Scipio  carried  through;  for 
when  Fannius  had  come  to  complain  of  the  murder  of  the  ambassadors 
of  some  neighboring  tribes,  the  Dalmatians  refused  to  hear  him,  alleging 
that  they  had  nothing  to  do  with  the  Romans. 

(4)  If  ambassadors  are  beaten;  for  If  one  strikes  an  ambassador, 
it  is  deemed  an  offense  against  the  Law  of  Nations,  says  a  jurist;  and  so 
when  the  ambassadors  of  the  Laurentines  had  been  struck  by  the  kinsmen 
of  King  Tatius,  and  Tatius  himself  had  not  punished  them,  the  crime 
became  his  own. 

( 5 )  It  is  a  far  graver  wrong  to  put  an  ambassador  to  death. 
Accordingly,  when  Tolumnius,  at  whose  Instigation  the  Roman  ambas- 
sadors had  been  killed  by  the  people  of  Fidenae,  had  been  conquered 
in  battle  by  Cornelius  Cossus,  Cossus  attacked  him  in  these  words: 
"  Behold  the  breaker  of  the  treaty  of  mankind,  the  violator  of  the  Law 
of  Nations;  now  will  I  offer  this  victim  for  the  sacrifice,  If  the  gods  but 
will  that  aught  should  be  sacred  upon  earth,  to  the  shades  of  the  am- 
bassadors." And  Leptines,  who  had  killed  a  Roman  ambassador,  was 
sent  to  Rome  by  Demetrius  with  Isocrates,  a  grammarian,  who  had 
instigated  the  murder.  When  the  Senate  sent  ambassadors  to  the 
Senonian  Gauls  to  complain  that  they,  who  were  allies  of  the  Roman 
people,  were  serving  the  enemies  of  the  Roman  name,  Britomarls,  a  Celt, 
remembering  that  his  father  had  been  slain  when  serving  among  the 
Roman  auxiliaries,  cut  up  the  ambassadors  Into  small  pieces  and  had  the 
pieces  scattered  abroad  throughout  the  fields,  a  crime  which  the  Romans 
afterwards  avenged  on  the  Gauls  with  the  utmost  severity. 

Sometimes,  however,  It  is  the  ambassadors  who  commit  a  wrong 
against  those  to  whom  they  are  sent.    Thus, 

( I )  They  sometimes  bear  themselves  in  a  too  insolent  manner;  so 
Lucius  Annlus  Setlnus,  an  ambassador  sent  to  Rome  by  the  Latins,  spoke 
in  the  Roman  Senate  more  like  a  conqueror  who  had  captured  the  Capitol 
by  arms  than  an  ambassador  protected  by  the  Law  of  Nations ;  for  which 
cause  the  Senate  resolved  on  war  against  the  Latins;  and  when  the 
TigurinI  and  the  Helvetll  sent  an  embassy  to  Caesar  to  discover  whether 
terms  of  peace  could  be  agreed  on,  and  Caesar  demanded  hostages  and 
money  from  them,  they  replied  that  it  was  their  custom  to  accept,  not  to 
give  such  terms — insolence  that  so  enraged  Caesar  that  he  at  once  sent 
Lablenus  against  the  TigurinI  and  himself  moved  against  the  Helvetii- 
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(2)  When  ambassadors  commit  some  act  of  indecency  or  offend 
against  the  law  of  hospitahty;  as  the  ambassadors  sent  by  Megabazus 
the  Persian,  to  Amyntas,  King  of  Macedonia,  who,  after  obtaining  the 
object  for  which  they  had  come,  were  hospitably  entertained  at  a  royal 
banquet;  but  becoming  heated  with  wine  and  good  cheer,  they  treated 
the  royal  ladies  with  gross  indecency;  which  so  incensed  the  son  of 
Amyntas  that  he  caused  some  youths  armed  with  swords  and  dressed 
in  women's  clothes  to  take  the  places  of  the  ladies,  and  when  the  envoys 
essayed  to  treat  them  with  the  same  freedom,  the  youths  drew  their 
swords  and  put  them  to  death. 

( 3 )  When  ambassadors  plot  the  destruction  of  those  to  whom  they 
are  sent;  thus  when  Pelopidas  was  trying  to  bring  Thessaly  under  the 
power  of  the  Thebans,  and  thought  himself  protected  by  the  right  of  em- 
bassy, which  all  nations  usually  respected,  he  was  seized  by  Alexander  of 
Pheras,  together  with  Ismenias,  and  thrown  into  prison ;  and  when  Attila, 
King  of  Scythia,  discovered  from  many  suspicious  circumstances  that 
Bigila,  the  interpreter  of  the  ambassador  Maximinus,  had  been  set  to 
murder  him,  he  ordered  Bigila's  son,  who  had  come  with  his  father  on 
the  embassy,  to  be  run  through  with  a  sword,  if  the  father  did  not  imme- 
diately confess  the  scheme  of  treachery;  whereupon  he,  without  a  mo- 
ment's delay,  discovered  the  whole  plot,  and  begged  the  king  to  release 
his  son,  and  turn  the  sword  upon  himself.  Accordingly  he  was  thrown 
into  prison,  until  a  large  sum  of  money,  which  the  son  was  sent  to  fetch, 
was  paid  to  expiate  the  crime  and  to  buy  his  freedom. 

4. 

Fourthly,  there  is  a  wrong  concerning  civil  convention  when  an 
agreement  between  princes  or  peoples  is  not  kept.  For  instance  when 
the  Regent  and  Peers  of  Scotland  had  solemnly  promised  that  the  infant 
Queen  Mary  should  marry  Edward  the  Sixth,  King  of  England,  who 
was  still  a  boy,  if  both  should  consent  when  they  came  to  years  of  dis- 
cretion ;  and  afterwards,  to  oblige  the  King  of  France,  had  betrothed  her 
to  the  Dauphin,  contrary  to  their  pledged  word;  the  Protector  of  the 
King,  and  the  Peers  of  England,  being  incensed,  made  war  on  the  Scots 
and  inflicted  a  severe  defeat  upon  them,  many  thousands  of  them  being 
killed  in  battle  and  their  chief  nobles  captured,  among  whom  was  one 
Huntly,  who,  when  asked  whether  he  now  approved  of  the  proposed 
marriage  of  King  Edward  with  Queen  Mary,  replied  that  the  marriage 
did  not  displease  him,  but  he  certainly  could  not  approve  the  means  by 
which  it  was  sought  to  bring  it  about. 

It  Is  likewise  an  offense  against  a  convention  when  falsehood  or 
trickery  is  used  in  the  matter  of  promises  or  obligations;  as  when  the 
Greeks  owed  a  certain  number  of  ships  to  the  Phcenicians,  and  gave  them 
ships  without  rudders,  sails,  and  oars.    Comines  tells  how  the  Duke  of 
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Milan  evaded  a  promise  by  a  similar  piece  of  trickery;  the  Duke  admitted 
to  him  that  he  had  promised  to  supply  a  certain  number  of  ships  to  the 
King  of  France  by  way  of  aid,  but  not  for  him  to  embark  French  troops 
upon  them ;  to  which  Comines  replied  that  this  excuse  was  as  if  one  should 
lend  a  man  a  mule  to  cross  the  Alps,  and  meantime  bid  him  lead  it  on 
foot,  and  not  allow  him  any  other  use  of  it.  There  is,  however,  no  cause 
of  complaint  when  those  are  deceived  who  trust  to  a  light  or  ambiguous 
answer  in  a  grave  and  serious  matter.  It  was  in  this  way  that  a  French 
ambassador  misled  himself  and  his  master;  for  after  the  death  of  Fran- 
cesco Sforza,  he  asked  the  Duchy  of  Milan,  in  the  name  of  his  king,  from 
the  Emperor  Charles  the  Fifth,  and  the  emperor  replied  that  what 
pleased  his  brother,  the  King  of  France,  pleased  him.  The  ambassador, 
thinking  that  Charles  had  by  these  words  signified  assent,  immediately 
informed  the  king  to  that  effect;  whereas  Charles  really  meant  that  the 
Duchy  of  Milan  pleased  him  no  less  than  it  pleased  the  French  king,  and 
that  he  intended  to  show  as  much  zeal  in  holding  it  himself  as  the  French 
king  had  shown  in  claiming  it. 

Finally,  there  is  also  a  wrong  in  time  of  peace  when  an  act  is  done 
which  is  contrary  to  a  civil  treaty;  as  when  the  state  of  Caryas,  in  the 
Peloponnese,  forgetting  the  liberties  of  Its  country  and  its  sacred  treaties, 
supported  the  Persian  enemy  against  Greece.  The  Greeks,  after  the 
victory  was  won,  by  common  consent  attacked  the  people  of  Caryae,  put 
the  men  to  the  sword,  rased  the  city  to  the  ground,  and  carried  off  the 
women  into  slavery.  And  when,  during  the  war  with  Fidenae,  the 
Albans,  who  had  been  sent  under  a  treaty  to  help  the  Romans,  waited 
for  the  issue  of  the  day  midway  between  the  two  armies,  Tullus  Hostilius, 
who  had  frustrated  the  treacherous  design  by  a  victory  over  the  enemy, 
caused  Metius,  their  chief  magistrate,  the  breaker  of  the  treaty,  to  be 
bound  between  two  chariots  and  torn  asunder  by  spirited  horses.  So, 
too,  Iliturga,  a  city  of  Spain  and  formerly  friendly  to  the  Romans,  hav- 
ing betrayed  to  the  Carthaginians  the  remnants  of  Sclplo's  army  who  fled 
thither  as  to  friends,  was  stormed  by  Scipio  the  Younger  and  rased  to 
the  ground,  even  the  women  and  children  being  put  to  the  sword. 

5. 
Lastly,  in  these  cases  the  danger  of  a  wrongful  act  is  more  serious 
when  faith  Is  violated  or  the  sanctity  of  an  oath  disregarded;  for  It  Is  a 
serious  thing  to  break  faith,  the  foundation  of  all  justice,  whereby  not 
only  states  are  bound  together,  but  all  human  society;  and  because  perjury 
is  more  hateful  even  than  atheism,  since  perjurers  appear  to  recognize 
the  Deity,  but  dare  to  mock  Him. 

/.  Bodin,  V,  6;  Gentilis,  I,  13,  and  follo'wlng  chapters;  Grotiui,  II,  I,  §  5.  2. 
Florus,  II,  3,  and  20.  3.  Comines,  Commentaries,  IV ;  Braun,  Paschal,  Besold, 
on  Embassies.  4.  Hayward,  History  of  Edivard  VI;  Gentilis,  II,  4;  Comines, 
Neapolitan  IVar,  book  IV;  Ayrault,  Decrees,  on  Embassies,  and  on  the  Lex 
Julia  Majestatis;  Bodin,  V,  6.        5.  Grotius,  II,  13;  Bodin,  V,  6. 
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Section  VI. 

Of  the  Law  of  War. 

War  is  a  lawful  contention  between  dififerent  princes  or  peoples, 
and  is  either  formal,  that  is,  declared  and  waged  by  a  state; 
or  informal  and  reprisals,  which  are  practised  by  private 
persons.  The  law  of  war  also  regards  status,  ownership, 
duty,  and  wrong  between  belligerents, 

1. 

War,  like  peace,  is  contained  in  the  Law  of  Nations.  War  is  a 
lawful  contention,  that  is,  a  contention  moved  by  a  legitimate  authority 
and  for  a  lawful  cause.  A  legitimate  authority  is  a  supreme  authority; 
so  Augustine  says :  "  Natural  order  requires  that  the  authority  to  under- 
take a  war  should  be  with  princes."  A  lawful  cause  is  an  injury  which 
it  is  allowed  both  to  avenge  and  to  repel;  whence  a  war  is  said  to  be 
either  of  offense,  or  of  defense;  as  Camillus  in  a  declaration  to  the  Gauls 
said,  "  All  things  which  heaven  allows  us  to  defend,  it  allows  us  to 
reclaim  and  to  avenge." 

War,  again,  is  either  formal  or  informal.  That  is  formal  which, 
after  being  duly  declared,  is  waged  by  a  state.  Of  declaration,  Cicero 
in  the  first  book  of  the  "  De  Officiis  "  says : 

"  The  equity  of  war  is  prescribed  in  the  most  binding  form  by  the 
fecial  law  of  the  Roman  people;  whereby  it  may  be  seen  that  no  war  is 
lawful,  except  one  which  is  preceded  by  a  demand  for  the  restitution  of 
property  or  by  a  proclamation  and  declaration." 

Livy  thus  records  the  formula  of  declaration:  in  the  presence  of 
three  Romans  of  full  age,  the  Fecial  uttered  the  following  words : 

"  Whereas  the  people  of  the  ancient  Latins  have  done  and  offended 
against  the  Roman  people,  and  whereas  the  Roman  people  of  the 
Quirites  have  resolved,  agreed,  and  decreed  that  war  be  made  on  the 
ancient  Latins;  now  therefore,  I  and  the  Roman  people  hereby  declare 
and  make  war  against  the  peoples  of  the  ancient  Latins." 

Having  said  which,  he  hurled  a  spear  into  the  territory  of  the 
enemy. 

War  is  waged  by  a  state,  when  the  arms  are  the  property  of  the 
state  and  all  citizens  are  exposed  to  the  dangers  of  war. 
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2. 

Informal  war  is  that  which  is  undertaken  by  private  persons,  and 
of  such  war  there  were  among  the  Ancients  two  forms,  avhpoXYi'^lai 
znd  evex^fOiaiiog.  About  avh^o^ri'^ia,  or  seizure  of  persons,  the 
law  of  Attica  was  that  if  a  man  met  death  by  violence,  his  icinsmen  and 
friends  had  a  right  to  seize  persons,  until  either  punishment  was  inflicted 
for  the  murder,  or  the  murderers  were  given  up;  but  three  persons  only 
and  no  more  might  be  seized;  which  according  to  Julius  Pollux  must  be 
understood  to  refer  to  cases  in  which  the  murderers  fled  to  some  other 
people,  and  were  not  given  up  on  demand. 

Like  this  is  the  custom,  in  order  to  recover  a  citizen  who  has  been 
imprisoned  in  an  obviously  wrongful  manner,  of  detaining  citizens  of  the 
offending  state.  And  for  this  reason  certain  Carthaginians  prevented 
the  imprisonment  of  Aristo  the  Tyrian,  fearing  that  the  same  thing 
might  happen  to  themselves  at  Tyre  and  other  marts  which  were  fre- 
quently visited  by  Carthaginians. 

'E^'e;^Dpa(T;u65',  or  Pignoratio,  is  when,  between  different  princes 
or  peoples,  on  account  of  a  denial  of  justice,  a  right  of  seizing  goods  by 
public  authority  Is  granted  to  private  persons;  and  this  Is  commonly 
called  reprisals.  Justice  is  held  to  be  denied,  not  only  If  judgment  can 
not  be  obtained  against  a  guilty  person,  or  a  debtor,  within  a  reasonable 
time,  but  also  If  in  a  clear  case  a  judgment  Is  given  which  is  obviously 
contrary  to  law,  since  the  authority  of  the  judge  has  not  the  same  validity 
against  foreigners  as  against  subjects.  There  is  an  ancient  example  of 
this  right  In  Homer,  where  Nestor,  on  account  of  the  theft  of  his 
father's  horses.  Is  said  to  have  seized  the  flocks  and  herds  of  the  people 
of  Ells;  and  In  Roman  history  In  the  incident  of  the  Roman  ships  which 
Arlstodemus,  the  heir  of  the  Tarqulns,  detained  at  Cumae  in  revenge  for 
the  property  of  the  Tarqulns. 

/.  Ayala  and  Geniilis,  on  the  Laiv  of  War;  Belli,  on  Military  Affairs;  Grotius, 
I,  i;  II,  22,  and  23;  Gentilis,  III;  Grotius,  III,  8.  2.  Bartolus,  de  Lodi, 
Dalner,  degli  Cani,  on  Reprisals;  Grotius,  III,  2,  §§  2,  j,  4,  etc. 
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Section  VII. 

Of  Status  among  Belligerents. 

Status  among  belligerents  is  their  condition  among  themselves 
in  regard  to  military  government,  which  is  a  government 
either  of  Military  Domination,  or  Preeminence,  or  Protec- 
tion; or  their  condition  in  regard  to  others,  which  makes 
them  to  be  regarded  either  as  "  Unfriendly  persons  "  or  as 
"  Enemies." 

1. 

Community  between  nations  is  concerned  not  only  with  civil  rule  or 
government,  to  which  peoples  voluntarily  and  of  their  own  accord  submit 
themselves,  but  also  with  military  government,  which  is  established  by 
force  and  arms,  and  by  the  sight  of  force  and  arms.  In  the  first  place 
this  government  may  be  one  of  domination,  whereby  peoples  and  nations 
are  reduced  to  slavery  through  a  victory.  Such  was  the  first  Asiatic 
Empire,  which  Aristotle,  who  regarded  the  peoples  of  Asia  as  bar- 
barians, calls  the  barbarian  a^xh  ^eonottxri,  or  the  rule  of  masters,  to 
which  the  inhabitants  of  Asia,  in  accordance  with  their  innate  customs, 
submit  themselves  more  readily  than  Greeks  and  Europeans.  Its  origin 
is  referred  to  Ninus,  of  whom  Justin  says : 

"  In  more  ancient  times,  kings  waged  distant,  not  neighboring  wars, 
and  sought  not  empire  for  themselves,  but  glory  for  their  peoples.  First 
of  all  Ninus,  King  of  the  Assyrians,  changed  the  old,  and,  as  it  were, 
ancestral  custom  of  nations  into  a  new  lust  of  empire ;  he  it  was  who  first 
made  war  on  neighbors  and  subjugated  the  peoples,  as  yet  untrained  to 
resist,  as  far  as  the  boundaries  of  Lybia.  By  continuous  possession  he 
confirmed  the  greatness  of  the  domination  which  he  had  won,  and  when 
with  a  fresh  accession  of  force  he  passed  on  stronger  than  before  to 
others,  each  new  victory  was  the  instrument  of  its  successor,  until  he  sub- 
dued the  peoples  of  the  whole  East." 

In  the  Holy  Scriptures  he  is  called  Nimrod,  that  is  to  say,  the  Ter- 
rible Lord,  and  is  distinguished  as  a  most  mighty  hunter,  that  is  to  say,  a 
Robber,  because  he  reduced  free  men  to  slavery.  Afterwards  when 
Cyrus  transferred  the  monarchy  of  the  whole  of  Asia  from  the  Assyrians 
and  Medes  to  the  Persians,  the  right  of  domination  was  much  relaxed; 
for  Cyrus  bade  the  conquered  Assyrians  be  of  good  cheer,  for  that  their 
lot  would  be  the  same  as  It  had  been,  but  for  the  change  of  king — their 
homes,  and  lands,  their  right  over  wives  and  children  would  remain  as 
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they  had  always  been.  Laws  were  even  passed  under  this  empire  to  bind 
the  princes  no  less  than  the  peoples.  Kings,  however,  were  held  in  great 
veneration ;  so  Plutarch  relates  that  when  Themistocles  wished  to  meet 
the  King  of  the  Persians  after  the  Greek  custom,  Artabanus,  the  captain 
of  the  guard,  thrust  him  back  and  would  not  suffer  him  to  address  the 
king  until  he  had  first  performed  adoration;  but  later,  when  he  had  left 
the  palace,  he  addressed  him  kindly  and  excused  his  conduct  in  these 
words : 

"  To  every  man,  Themistocles,  the  manner  of  his  own  nation  is 
admirable ;  you  Greeks  have  ever  embraced  liberty  and  equality;  whereas 
we  deem  nothing  so  natural  or  so  becoming  as  to  adore  and  reverence  the 
majesty  of  our  king,  as  the  image  of  Almighty  God  on  earth." 

2. 

Government  of  preeminence  is  where  conquered  peoples  are  held 
under  the  power  of  a  stronger,  and  in  obedience  to  him,  in  order  that 
they  may  not  injure  him  and  may  serve  his  interests.  Such  a  government 
was  established  by  the  Greeks  and  Romans;  thus  Isocrates  advised  Philip 
to  subdue  the  Barbarians  just  so  far  as  should  be  sufficient  to  place  his 
own  territory  in  safety;  the  Spartans  originally,  and  the  Athenians, 
claimed  no  government  for  themselves  over  captured  states,  but  merely 
required  them  to  adopt  a  constitution  modeled  on  their  own — the  Spar- 
tans one  under  the  power  of  princes,  the  Athenians  one  under  the  will  of 
the  people.  Agesilaus,  as  Xenophon  relates,  exempted  all  the  states 
which  he  brought  under  his  own  power  from  the  services  which  slaves 
perform  for  masters,  and  exacted  only  the  obedience  of  men  to  rulers. 
After  his  victory  over  Darius,  Alexander  on  several  occasions  offered 
him  these  terms,  that  he  should  rule  others,  but  be  subject  to  Alexander. 

Of  the  Romans,  Sallust  says:  *'  Our  ancestors,  who  were  the  most 
devout  of  men,  robbed  the  vanquished  of  nothing  but  the  freedom  to 
injure  " ;  and  in  another  passage,  "  The  Roman  people  thought  it  better 
to  seek  friends  than  slaves,  and  safer  to  rule  over  willing  than  over 
reluctant  subjects."  And  so  Quintlus,  when  the  ^tolians  declared  that 
peace  could  never  be  secure  unless  Philip  of  Macedon  were  driven  from 
his  kingdom,  said  that  In  urging  this  view  they  had  forgotten  the  custom 
of  the  Romans  to  spare  the  conquered;  and  he  added  that  towards  the 
conquered  every  great  man  has  a  merciful  mind.  That  the  Romans 
allowed  conquered  kings  to  govern  is  testified  by  Tacitus,  who  says  it  was 
a  custom  of  the  Roman  People  to  have  even  kings  as  instruments  of 
slavery,  and  he  calls  Antiochus  the  richest  of  the  servile  kings. 

These,  however,  were  perhaps  exceptional  cases  of  clemency.  Or- 
dinarily the  Senate,  on  being  Informed  of  a  victory  by  a  letter  from  the 
general  who  brought  the  war  to  an  end,  empowered  the  general  himself 
by  decree,  and  either  ten  or  five  others  chosen  from  among  the  Senators, 
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to  organize  the  conquered  territory  and  people.  These  persons  arranged 
the  states  in  prefectures,  and  the  territories  in  provinces,  according  to 
their  deserts — states  which  had  been  ungrateful  to  the  Roman  people 
and  had  more  than  once  broken  their  pledged  word,  when  brought  under 
Roman  power  and  control,  were  reconstituted  as  prefectures;  of  which 
Festus  says,  that  justice  was  administered  in  them  and  markets  were  held, 
and  in  a  sense  they  were  free  states;  but  they  had  no  magistrates  of  their 
own,  and  prefects  were  sent  to  them  by  law  each  year  to  administer  justice. 
The  first  prefecture  was  Collatia,  instituted  as  far  back  as  King  Lucius 
Tarquinius  Priscus;  and  Livy  says  that,  after  it  had  surrendered,  it  was 
not  received  into  allegiance  with  the  same  clemency  as  the  hostile  peoples 
of  Crustumerium  and  Nomentum,  but  was  deprived  of  its  arms,  and 
fined,  and  also  ordered  to  receive  a  prefect  and  garrison. 

Territories  were  reduced  to  the  form  of  a  province  when  the  laws 
of  the  country  were  abrogated  or  new  ones  introduced  at  will,  and  a 
prastor  appointed  each  year  by  the  Roman  Senate  had  charge  of  the 
administration  and  government  of  the  State,  with  an  army  in  case  there 
should  be  reason  to  go  to  war.  In  this  way  first  Sicily  was  formed  into 
a  province,  then  Sardinia,  thirdly  Cisalpine  Gaul,  and  finally  Transalpine 
Gaul  and  Britain  by  Caesar. 

3. 

Government  of  protection  or  beneficence  is  that  which  binds  those 
who  have  received  military  fiefs  or  benefits  from  a  prince  to  render 
military  homage.  Such  was  the  government  of  the  Lombards  intro- 
duced by  the  northern  peoples  of  Germany,  who  drove  out  the  for- 
mer inhabitants  and  settled  in  that  part  of  Italy  which  was  called 
Cisalpine  Gaul.  They  refused  to  submit  to  the  power  of  the  German 
emperor,  and  lived  free,  and  under  their  own  laws;  and  their  princes, 
keeping  for  themselves  the  chief  places  and  those  prerogatives  which 
are  called  royal,  granted  dignities  and  estates  to  persons  of  warlike 
aptitude,  in  return  for  fealty  and  military  services.  Among  them  the 
grantor  of  the  fief  or  benefit  was  called  the  patron  or  senior;  those 
who  received  it,  vassals.  Some  fiefs,  which  were  held  by  the  greater 
valvasores,  carried  with  them  dignity  and  jurisdiction,  such  as  duchies, 
marquisates,  and  earldoms;  others,  which  were  held  by  the  lesser  val- 
vasores,  carried  jurisdiction  only;  and  below  these  two  were  simple 
estates,  which  were  held  by  valvasint.  Their  system  was  not  unlike  that 
which  Lampridius  mentions  in  speaking  of  the  Roman  Emperor,  Alex- 
ander Severus.  He  granted  estates,  captured  from  the  enemy,  to  fron- 
tier generals  and  soldiers,  on  the  terms  that  they  should  belong  to 
the  grantees  provided  that  their  heirs  rendered  military  service,  say- 
ing they  would  serve  the  more  keenly,  if  they  were  also  defending  their 
own.    This  custom  the  German  emperors,  after  they  recovered  Italy, 
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not  only  retained,  but  further  extended;  for  Frederick,  Conrad,  and 
others,  observing  that  some  of  the  magistrates  in  the  East  had  usurped 
the  sovereignty  of  provinces,  and  others,  in  the  hope  of  ampler  wealth 
and  dignities,  had  acted  in  collusion  with  the  enemies  of  the  emperors, 
granted  dignity  and  rights  of  administration,  and  even  the  revenues  of 
the  same  provinces,  to  persons  of  proved  character  and  their  heirs,  under 
the  like  conditions  of  fealty  and  military  service.  The  origin  of  military 
homage  or  service  is  derived  by  some  writers  from  the  customs  of  the 
Germans  (from  whom  the  Lombards  sprang),  of  whom  Tacitus  relates 
that  their  princes  maintained  a  vast  retinue  of  followers  whom  they 
supported  by  war,  and  hired  for  war.  Their  chief  oath  was  to  guard 
and  defend  their  prince,  to  attribute  even  their  own  brave  deeds  to  his 
glory;  and  they  held  it  lifelong  infamy  and  shame  to  outlive  their  prince 
on  the  field  of  battle. 

4. 

The  condition  of  princes  or  peoples  who  are  at  strife  or  contention 
with  others  is  that  which  causes  some  to  be  regarded  as  unfriendly 
persons  and  others  as  enemies.  Those  are  unfriendly  with  whom  there 
is  no  friendship  or  legal  intercourse,  as  aliens  and  adversaries.  Aliens 
were  called  by  the  Greeks  barbarians,  and  by  the  Romans  peregrini, 
and  if  injury  or  damage  was  done  them  they  had  no  legal  remedy;  so 
that,  as  regards  some  of  the  effects  of  war,  they  appeared  to  be  in  the 
position  of  enemies.  Thus  a  jurist  says:  "  If  we  have  neither  friend- 
ship, nor  rights  of  hospitality,  nor  treaty  of  friendship  with  a  nation, 
they  are  not  indeed  enemies,  but  anything  of  ours  which  comes  into  their 
hands  becomes  their  property,  and  the  same  if  anything  of  theirs  comes 
to  us."  But  we  no  longer,  says  Bodin,  observe  this  rule,  because  we 
recognize  a  common  humanity  between  man  and  man. 

Adversaries,  again,  are  those  with  whom  friendship  or  legal  inter- 
course has  existed,  but  has  been  dissolved,  for  example,  by  civil  dissen- 
sion. Thus  Caesar  very  frequently  calls  the  Pompeians  adversaries; 
and  a  jurist  says  of  them : 

"  Civil  dissensions,  although  they  do  injury  to  the  state,  yet  do  not 
aim  at  its  destruction,  and  those  who  take  one  side  or  the  other  are  not 
enemies,  governed  by  the  laws  applying  to  enemies." 


Enemies  proper  are  those  whom  it  is  lawful  to  offend  and  destroy 
utterly;  some  of  whom  are  of  a  worse  and  others  of  a  better  condition. 
Of  the  worse  condition  are  those  to  whom  the  laws  of  war  do  not  apply, 
such  as  traitors  and  robbers.  Traitors  are  those  who  have  taken  up 
arms  against  their  prince  or  commonwealth  with  hostile  intent,  and 
include  rebels  and  deserters,  who  have  revolted  from  the  prince  to 
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whose  government  they  were  subject.  Robbers  are  those  who  go  about 
in  the  manner  of  enemies  without  the  authority  of  a  state,  as  brigands 
on  land,  and  pirates  at  sea.  Those  were  brigands,  who  infested  the 
provinces  of  Cisalpine  Gaul,  and  were  harried  by  Crassus,  but  they  had 
no  leader  of  sufficient  mark,  and  were  neither  notorious  nor  numerous 
enough  in  themselves  to  be  called  enemies  of  the  Roman  people.  Among 
pirates  were  the  Cilicians,  who,  breaking  the  treaty  of  the  human  race 
and  destroying  commerce,  swept  the  seas  with  war,  like  a  tempest,  as 
Florus  says,  and  were  first  checked  by  Servilius,  and  afterwards  utterly 
crushed  by  Pompey. 

Lastly,  lawful  enemies  are  those  to  whom  are  due  all  the  rights 
of  war;  whom  Ulpian  defines  in  these  words:  "Enemies  are  those 
against  whom  the  Roman  people  has  decreed  war,  or  who  have  decreed 
war  against  the  Roman  people  " ;  and  Cicero  says  of  them :  "  An  enemy 
is  one  who  has  a  State,  Senate,  Treasury,  citizens  consenting  and  agree- 
ing, and  some  method  of  making  peace  or  war,  if  occasion  requires." 

/.  Aristotle,  III,  10;  Justin,  book  I,  at  the  heg'tnntng;  Bodin,  IT,  2.  2.  Grotius, 
III,  15;  Sigonius,  Laiv  of  Italy,  book  XII,  ch.  II ;  and  book  I,  last  chapter.  $. 
Hotman,  Feudal  Terms, '  patronus,'  and  '  Langobard'ta  ' ;  Treatise  on  Fees,  ch.  I ; 
Tacitus,  Germania.  4.  Hotman,  Famous  Questions,  7;  Bodin,  I,  7,  §  6q;  Gen- 
tilis.  I,  4.        5.  Ayala,  I,  2;  Grotius,  III,  3,  §  /. 
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Section  VIII. 

Of  Ownership  among  'Belligerents. 

Ownership  among  belligerents  arises  when  single  things  and 
persons  are  brought  under  control  by  capture,  or  recovered 
by  "postliminium";  and  when  all  the  possessions  of  a  people 
pass  into  ownership  by  surrender  or  victory. 

1. 

*'  The  Law,"  says  Aristotle,  "  is  a  sort  of  general  agreement, 
whereby  things  captured  in  war  become  the  property  of  the  captors  "; 
and  the  jurist  Gaius  says:  "  Things  which  are  captured  from  enemies 
immediately  become  the  property  of  the  captors,  with  the  result  that 
even  free  men  are  reduced  to  slavery."  But  as  to  persons  captured  in 
war,  although  by  the  ancient  Law  of  Nations,  which  permitted  them  to 
be  put  to  death,  they  were  reduced  to  slavery,  among  Christians  it  has 
become  the  custom  merely  to  detain  them  until  the  price  of  ransom  has 
been  paid,  at  the  will  of  the  captor,  unless  a  fixed  sum  has  been  agreed 
upon.  Now  in  war  some  acquisitions  become  the  property  of  private 
persons,  others  of  the  prince  or  people.  To  private  persons  belong 
things  which  are  captured  in  a  private  action  done  on  the  occasion  of  a 
public  war,  such  as  spoils  stripped  from  an  enemy  in  single  fight  and 
the  winnings  of  soldiers  when  they  are  away  from  the  army  upon  inde- 
pendent and  voluntary  expeditions;  the  Italians  call  this  form  of  booty 
correria,  and  distinguish  it  from  hiitina.  Something  similar  to  this 
is  allowed  to  sailors  on  active  service;  the  French  call  this  pillage 
or  spoliation,  and  include  therein  clothes,  silver,  and  gold  up  to  the 
value  of  ten  crowns.  To  the  prince  or  people  belong  things  which  are 
captured  in  a  public  and  general  act  of  war,  because  In  this  each  man 
bears  the  character  of  the  State.  So  Arlstldes  guarded  the  booty  cap- 
tured at  Marathon;  and  after  the  battle  at  Plataea  It  was  strictly  en- 
joined that  no  man  should  take  any  of  the  booty  for  himself.  Such 
booty,  however,  generals  sometimes  give  up  to  their  soldiers  to  pillage 
indiscriminately,  and  sometimes  to  divide.  Indiscriminate  pillage  is 
allowed  either  in  a  sack,  or  after  a  battle  or  a  storming,  the  soldiery 
scattering  to  the  work  at  a  given  signal.  Thus  Tarquin  gave  Suessa  to 
his  soldiery  to  pillage,  the  dictator  Quintus  Servlllus  the  camp  of  the 
iEqui,  and  Camlllus  the  city  of  Veil.  Booty  is  divided  either  in  propor-  * 
tion  to  pay  or  to  deserts;  Applus  Claudius  ordered  It  to  be  divided  in 
proportion  to  pay,  one  share  to  a  foot-soldier,  two  to  a  centurion,  three 
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to  a  horseman.  Deserts  too  were  often  considered;  for  instance,  for  his 
brave  conduct  Marcius  was  rewarded  by  Postumius  out  of  the  booty  of 
Corioli.  But  whatever  the  method  of  division,  generals  used  to  reserve 
some  conspicuous  object  for  themselves;  thus  Livy  says  of  Tarquin,  that 
he  wished  both  to  enrich  himself  and  to  win  the  favor  of  the  populace 
with  the  booty. 

2. 

Postliminium,  as  defined  by  the  jurist  Paulus,  is  the  right  of  re- 
covering something  lost  from  a  stranger,  and  restoring  it  to  its  former 
status,  established  by  customs  and  laws  among  the  Romans  and  other 
free  peoples  and  kings.  The  right  applies  to  capture  by  strangers, 
that  is,  those  with  whom  open  unfriendliness  exists,  as  between  the 
Romans  and  the  Germans  and  Parthians,  or  those  against  whom  war  has 
been  declared;  for  among  them,  says  Ulpian,  captives  become  slaves, 
and  when  captured  from  them  they  recover  their  former  status  by  post- 
liminium. On  the  other  hand  the  right  has  no  application  to  capture  by 
robbers  or  in  civil  dissensions,  for  there  the  captors  are  not  enemies, 
among  whom  exist  rights  of  capture  and  of  postliminium.  The  right 
extends  to  persons  of  every  class,  but  to  some  things  only.  Of  persons, 
Paulus  says: 

"  There  is  postliminium  for  persons  of  whatever  sex  or  condition; 
for  not  only  are  those  who  can  fight  recovered  by  postliminium,  but  also 
all  persons  who  may  be  useful  either  in  counsel  or  in  other  w^ys,  and 
even  slaves  when  recaptured  by  the  bravery  of  soldiers  are  restored  to 
their  masters." 

For  "  we  ought  to  regard  them  as  having  been  recaptured,  not  cap- 
tured, and  our  soldiers  should,"  say  the  Emperors,  "  be  their  defenders, 
not  their  masters."  But  for  deserters,  says  Paulus,  there  is  no  postlimin- 
ium ;  for  he  who  leaves  his  country  maliciously  and  with  treacherous  intent 
is  to  be  regarded  as  an  enemy.  Nor  again  do  those  who  have  surren- 
dered to  the  enemy  after  a  defeat  enjoy  postliminium ;  and,  as  Pomponius 
says,  "  if  a  captive  whose  return  is  provided  for  in  a  peace  voluntarily 
remains  with  the  enemy,  he  loses  the  right  of  postliminium."  Nor,  as 
Florentinus  thought,  is  a  physical  return  without  the  intention  to  remain 
enough ;  accordingly  an  opinion  was  given  that  Attilius  Regulus,  whom 
the  Carthaginians  sent  to  Rome,  had  not  returned  by  postliminium,  be- 
cause he  had  sworn  to  return  to  Carthage  and  had  not  the  intention  of 
remaining  at  Rome.  It  makes  no  difference,  however,  in  what  manner 
the  captive  has  returned,  whether  he  was  released,  or  escaped  from  the 
power  of  the  enemy  by  force  or  by  fraud.  And,  it  is  enough  for  post- 
liminium, says  Paulus,  if  without  actually  entering  our  territory  a  man 
reaches  an  allied  or  friendly  state  or  king,  because  there  he  first  begins 
to  be  protected  by  the  name  of  the  state.    The  effect  of  postliminium  is 
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that  a  man  recovers  not  only  his  status,  but,  according  to  Pomponlus,  on 
his  return  all  his  rights  are  restored  as  though  he  had  not  been  captured 
by  the  enemy. 

As  regards  captured  things,  in  the  first  place  immovables,  such  as 
lands  and  estates,  are  recovered  by  postliminium ;  since,  as  Pomponius 
says: 

*'  It  is  true  that  when  the  enemy  has  been  expelled  from  lands  which 
they  have  occupied,  the  ownership  of  those  lands  reverts  to  the  former 
owners,  nor  ought  they  either  to  be  confiscated  or  treated  as  booty." 

With  this  also  agrees  the  rule  that  sacred  or  religious  places  cap- 
tured by  the  enemy  cease  to  bear  that  character,  but  if  released  from  this 
calamity  their  character  reverts,  as  though  they  were  returned  by  a  sort 
of  postliminium. 

Secondly,  certain  movable  things  also,  designed  for  use  in  war,  are 
recovered  by  postliminium:    Thus  Marcellus  says: 

"  There  is  postliminium  for  ships  of  war  and  merchant  ships 
because  of  their  use  in  war,  but  not  for  fishing-smacks  or  light  pleasure- 
boats.    A  horse  too,  or  a  mare,  if  broken,  is  recovered  by  postliminium." 

But  it  is  said  that  arms  do  not  revert  by  postliminium,  because  their 
loss  is  disgraceful  and  an  oftense,  and  Pomponius  says  the  same  is  true 
of  clothes. 


Further,  universal  ownership  over  things  and  persons,  that  is  to 
say,  over  territories  and  peoples,  is  acquired  by  surrender  and  by  victory. 
A  surrender  is  when  a  people  yields  to  the  power  of  another  what 
otherwise  seems  likely  to  be  seized  by  force  of  arms;  thus  the  peoples  of 
Syria,  Mesopotamia,  Lybia,  and  Cilicia  yielded  themselves  and  all  that 
they  had  to  Nebuchadnezzar.  "  All  our  state,"  say  they,  "  all  our 
mountains  and  hills  and  plains,  our  herds  of  cattle,  flocks  of  sheep,  goats, 
horses  and  camels,  all  our  stores  and  households  are  in  thy  view,  let 
them  all  be  subject  to  thy  law ;  ourselves  too  and  our  sons  are  thy  slaves." 
So  the  Falisci  addressed  the  Romans  by  ambassadors  in  the  Senate: 
"  We  are  your  subjects;  send  to  receive  our  arms,  our  hostages,  our  city 
with  its  open  gates ;  you  will  have  no  cause  to  reproach  our  loyalty,  nor 
we  your  dominion." 

The  Campanians,  again,  made  their  submission  to  the  Romans  in 
the  following  words : 

"  The  Campanian  people,  the  city  of  Capua,  our  lands,  temples 
and  all  our  possessions,  divine  and  human,  we  surrender  into  your  hands, 
Conscript  Fathers,  and  into  the  hands  of  the  Roman  people;  henceforth 
for  weal  or  for  woe  we  are  your  surrendered  subjects." 

The  effect  of  a  surrender  of  this  kind  is,  according  to  Livy,  that  a 
superior  in  arms,  to  whom  everything  has  been  surrendered,  may  decide 
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at  will  what  he,  as  victor,  will  take,  and  what  the  others  are  to  forfeit. 
A  decisive  victory  is  when  the  enemy  suffer  a  defeat  by  which  an  end  is 
put  to  a  war,  and  as  a  result  of  which  their  cities,  lands,  and  territories 
pass  into  the  dominion  of  the  victor.  So  when  the  envoys  of  the  Volsci, 
at  the  instigation  of  Coriolanus,  asked  back  the  cities  captured  by  the 
Romans,  they  met  with  this  reply: 

"  If  you  had  surrenderd  your  towns  to  us,  and  afterwards  repenting 
asked  them  back,  assuredly  It  would  be  a  wrong  that  you  should  not 
recover  them ;  but  as  you  have  been  deprived  of  them  by  right  of  war, 
since  you  have  no  longer  any  dominion  over  them,  you  do  wrong  to  seek 
after  what  belongs  to  others.  We  hold  our  most  legitimate  possessions 
to  be  those  which  we  have  won  by  our  victorious  arms;  we  were  not  the 
first  to  establish  this  law,  and  we  deem  its  origin  as  much  divine  as 
human;  and  as  we  know  that  all  men,  Greeks  and  barbarians  alike, 
respect  It,  we  will  not  weakly  relax  a  tittle  of  it.  For  it  would  be  a  grave 
offense  to  lose  by  cowardice  and  folly  what  we  have  won  by  bravery  and 
fortitude." 

4. 

So  the  Romans  by  arms  and  the  sight  of  arms  held  territories  and 
their  peoples  in  subjection  for  the  benefit  of  the  State,  by  three  titles, 
proprietary,  subsidiary,  and  dependent.  Territories  and  their  peoples 
passed  Into  the  power  of  the  Roman  people  by  proprietary  title  when 
they  were  received  Into  the  dominion  of  the  Roman  Empire,  and  when 
the  peoples  of  that  Empire  were  transplanted  Into  conquered  territories. 
Of  the  first  method  Livy  says  that  Rome  grew  by  admitting  her  foes  to 
citizenship;  and  Seneca  says:  "  What  to-day  had  been  the  Empire  if  a 
salutary  statesmanship  had  not  mingled  the  vanquished  with  the  vic- 
tors? "  And  Claudius  says,  in  Tacitus:  "  Our  founder  Romulus  was 
so  exceedingly  wise  that  many  peoples  were  enemies  and  citizens  within 
a  single  day."  Indeed,  after  a  fierce  battle  with  the  Sabines,  who  had 
invaded  the  city  on  account  of  the  rape  of  their  virgins,  a  peace  was 
made  with  their  King  Tatlus,  and  "  there  followed,"  says  Florus,  "  a 
wonderful  thing;  leaving  their  own  homes,  the  enemies  migrated  to  a 
new  city,  and  shared  their  ancestral  wealth  with  their  daughters'  hus- 
bands as  a  dowry."  And  Tullus  Hostillus,  after  the  destruction  of  Alba, 
transferred  all  the  wealth  of  the  city,  and  the  people  themselves,  to 
Rome,  simply,  according  to  Florus,  that  a  kindred  state  might  not  appear 
to  have  been  destroyed,  but  restored  to  the  body  whence  it  sprang. 

So  after  the  utter^defeat  of  the  Latins,  Camillus  gave  his  advice 
in  the  Senate : 

"  You  may  establish  eternal  peace  with  the  Latins,  either  by  wreak- 
ing your  vengeance  upon  them  or  by  sparing  them.  Would  you  deal 
cruelly  with  the  surrendered  and  the  vanquished?    You  may  destroy  all 
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Latlum,  and  make  vast  solitudes  of  the  places  whence  in  many  a  hard- 
fought  war  you  have  drawn  a  splendid  army  of  allies.  Or  would  you, 
after  the  manner  of  your  fathers,  exalt  the  fortunes  of  Rome  by  receiv- 
ing the  vanquished  into  your  state?  The  means  of  growing  ever  more 
and  more  glorious  are  in  your  hands.  Assuredly  the  strongest  of  all 
empires  is  that  which  subjects  delight  to  obey."    And, so  on. 

To  the  latter  method  Gellius  refers  when  he  says  that  colonies  are 
states  from  the  stock  of  the  Roman  state;  for  Romulus,  as  Dionysius 
says,  neither  destroyed  nor  enslaved  the  towns  which  he  captured  in  war, 
but  as  a  rule  sent  out  colonies  from  Rome  into  the  territory  captured 
from  them ;  the  example  of  Romulus  was  followed  by  the  other  kings,  by 
the  Senate  and  people  after  the  expulsion  of  the  kings,  and  by  the  em- 
perors after  the  decay  of  the  authority  of  Senate  and  people.  Sigonius 
enumerates  from  the  old  annals  six  reasons  for  this  most  prudent  insti- 
tution; to  hold  the  former  peoples  in  check,  to  crush  the  invasions  of 
enemies,  to  increase  the  population,  to  drain  off  the  urban  populace,  to 
avoid  sedition,  and  to  bestow  rewards  on  veteran  soldiers. 

5. 

Territories  were  held  by  subsidiary  right,  which  were  bound  to 
supply  a  more  powerful  state  with  necessaries,  such  as  soldiers,  money, 
corn,  and  the  like.  Thus  the  Romans  were  able  to  demand  soldiers  from 
those  races  of  Italy  with  whom  they  entered  into  a  treaty  of  peace,  as 
well  as  from  the  provinces.    Of  these  Polybius  writes  as  follows : 

"  Throughout  the  same  period  the  magistrates  of  consular  rank 
issued  edicts  to  the  governors  of  the  allied  states  in  Italy  from  whom 
they  thought  fit  to  require  help,  indicating  the  number,  the  day  and  place 
of  meeting  of  the  levies;  and  the  states,  by  a  similar  edict,  held  a  levy 
and  sent  forth  sworn  soldiers,  with  their  appointed  commander  and 
paymaster." 

An  annual  tribute  of  money  was  imposed  on  the  provinces,  of  which 
Petlllus  Cerialls  in  Tacitus,  speaking  for  the  Romans  to  the  Gauls,  said : 

"  Notwithstanding  our  many  provocations,  we  have  by  right  of 
victory  laid  upon  you  this  burden  alone,  in  order  to  guard  the  peace ;  for 
there  can  be  no  peace  without  arms,  no  arms  without  pay,  no  pay  without 
tribute." 

Lastly,  in  order  to  Insure  the  corn  supply,  the  farmers  in  the 
provinces  were  bound  to  give  a  tithe  of  their  produce  without  payment, 
and  to  sell  what  was  bought  at  a  price  fixed  by  decree  of  the  senate  at 
Rome. 

6. 

Free  peoples  are  In  subjection  by  right  of  dientship  or  depen- 
dency, who  have  bound  themselves  to  loyalty  and  homage  for  the  sake 
of  protection.    Thus  when  there  were  two  factions  in  the  whole  of  Gaul, 
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those  oF  the  ^^dui  and  the  Arverni,  other  peoples  who  adhered  to  one  or 
the  other  of  these  Caesar  calls  clients;  and  of  the  peoples  and  nations 
who  were  clients  of  the  Romans,  Tacitus  says  that  they  had  a  rever- 
ence for  the  Roman  empire ;  and  Florus  says  of  them :  "  Others,  too, 
who  were  outside  the  empire,  yet  felt  its  greatness  and  reverenced  the 
Roman  people  as  the  world's  conquerors." 

So  when  the  Campanians  were  asking  protection  of  the  Romans, 
they  said:  "  None  of  your  colonies  will  excel  ourselves  in  homage  and 
loyalty  towards  you;  the  service  which  you  render  us  for  our  safety,  we 
will  ever  return  for  your  empire  and  glory."  Clients  differ  from  vas- 
sals in  this  respect,  that  vassals  are  under  the  dominion  and  sovereignty 
of  a  supreme  lord,  whereas  princes  and  peoples  who  are  clients  of  others, 
are  not  under  their  sovereignty.  Thus  the  jurist  Proculus  says:  "We 
regard  our  clients  as  free,  although  neither  in  authority,  nor  dignity,  nor 
in  any  of  their  rights  are  they  our  equals." 

/.  Grotius,  III,  6,  §  12,  etc.  2.  Digest,  XLIX,  15;  Code,  Fill,  51.  3-  ^rni- 
saeus,  I,  3.  4.  Grotius,  III,  15,  §  3;  Sigonius,  II,  2.  5.  Rosinus,  X,  4,  and 
22.        6.  Arnisaeus,  I,  4,  §§  3,  6,  7. 
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Section  IX. 

Of  TDuty  between  Belligerents, 

Duty  between  belligerents  is  what  we  ought  to  render  to  those 
with  whom  we  are  at  strife  or  war,  as  the  rights  of  Military 
Congress,  Embassy,  Convention,  and  Treaty,  which  are 
sometimes  assured  by  the  giving  of  hostages  or  real  security. 

1. 

A  military  congress  is  when  princes  or  the  generals  of  a  war  meet 
in  conference  or  in  battle.  They  meet  in  conference  in  the  hope  that, 
after  reasons  on  one  side  and  the  other  have  been  advanced,  the  disputes 
may  perhaps  be  settled.  Thus  Eumenes  and  Ptolemy  are  said  to  have 
met  in  conference;  Seleucus  and  Demetrius  met  at  Orossus,  LucuUus 
and  Pompey  at  Damula ;  and  Caesar,  Antony,  and  Lepidus,  leaving  their 
armies  behind  them,  met  at  the  bridges  over  the  river  Lavinius,  near  the 
city  of  Bononia.  On  their  arrival  at  this  spot,  after  a  thorough  search 
had  been  made  of  the  island  which  lies  there,  Lepidus  gave  the  signal 
with  his  cloak,  and  thereupon  they  entered  the  island,  and  leaving  three 
hundred  men,  together  with  their  friends,  at  the  bridges,  they  advanced 
to  the  center  of  it  and  stood  in  an  open  field,  Caesar,  as  imperator,  in  the 
middle.  Princes  meet  in  battle  in  order  that  controversies  may  be  ter- 
minated by  the  issue  of  victory;  and  sometimes  they  themselves  engage 
in  single  combat;  sometimes  they  decide  the  Issue  by  an  agreed  number  of 
soldiers  on  either  side;  but  most  often  they  submit  their  quarrels  to  be 
determined  by  contests  between  the  armies. 

( 1 )  Of  single  combat  between  princes  Agathlas  relates  that  it  was 
a  custom  among  the  Franks,  If  any  quarrels  arose  between  kings,  for  all 
to  line  up  In  battle  array,  as  though  about  to  decide  the  Issue  by  war;  but 
when  the  armies  sighted  one  another,  they  would  suggest  to  the  kings 
that  they  should  rather  fight  It  out  at  law,  or  if  they  refused,  that  they 
should  settle  the  matter  by  single  combat  between  themselves,  and  at 
their  own  risk  only.  For  It  accorded  neither  with  justice  nor  expediency 
nor  the  customs  of  the  country,  that  they,  to  gratify  their  personal 
enmities,  should  shake  and  destroy  the  interest  of  the  state.  So  in  olden 
days  Hyllus  and  Echemus  contended  for  the  Peloponnese ;  Hyperochus 
and  Phemlus  for  the  district  of  Inachus;  Pyraechma  the  ^tollan  and 
Degmenus  the  Epean  for  Ells;  Corbis  and  Orsua  for  Ibas. 

(2)  Sometimes  conflicts  are  waged  by  an  agreed  and  fixed  number 
of  men  to  decide  the  causes  of  the  war,  with  the  consent  of  the  princes 
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and  combatants.  Thus  in  the  war  between  the  iEtolians  and  the  Eleans 
two  champions  met  on  either  side;  in  the  war  between  the  Romans  and 
the  Albans,  the  three  Horatii  met  the  three  Curiatii,  thus,  says  Florus, 
abbreviating  the  war;  and  in  that  between  the  Spartans  and  the  Argives, 
three  hundred  fought  on  either  side,  with  great  peril  to  both  parties. 

(3)  Most  often  quarrels  are  decided  between  larger  forces  in  pre- 
liminary skirmishes  followed  by  pitched  battles.  Thus,  when  Alexander 
entered  Persia  for  the  first  time,  and  Darius  sent  part  of  his  army  with 
instructions  to  chastise  and  bring  to  him  Philip's  mad  boy,  Alexander 
attacked  them  in  a  position  on  the  steep  bank  of  the  Granicus  at  great 
risk  to  his  own  men,  defeated,  and  overwhelmed  them  by  the  valor  of 
the  Macedonians.  After  this  he  met  and  fought  a  pitched  battle  with 
the  whole  army  of  Darius,  both  being  drawn  up  in  battle  array,  and 
a  hundred  thousand  Persian  foot-soldiers  and  ten  thousand  Persian 
horsemen  were  slain;  on  the  side  of  Alexander,  five  hundred  and  four 
were  wounded,  and  thirty-two  foot-soldiers  and  fifty  horsemen  only  were 
killed.  Then  after  he  had  again  crossed  the  Granicus,  and  Mazaeus,  the 
chief  general  of  Darius,  had  sent  forward  a  thousand  horsemen  against 
him,  Alexander  ordered  Ariston,  the  captain  of  the  Paeonian  cavalry,  to 
charge  them  at  full  gallop;  who,  In  the  course  of  a  notable  engagement 
with  the  enemy,  transfixed  Satrapoces,  the  captain  of  the  Persian  cavalry, 
in  the  throat  with  his  spear,  and  pursuing  him  as  he  fled  through  the 
midst  of  the  enemy,  unhorsed  him  and,  as  he  struggled,  cut  off  his  head 
with  his  sword,  and  bringing  it  back  laid  it  at  the  feet  of  the  king  amidst 
great  applause.  Thence  Alexander  set  out  with  his  army  against  the 
forces  of  Darius  and  fought  a  battle  with  them  at  Arbela,  where  Darius 
was  put  to  flight,  forty  thousand  Persians  were  slain,  and  less  than  three 
hundred  Macedonians  were  missed. 

In  these  armed  congresses  or  battles,  the  more  eminent  in  valor 
have  regard  to  dignity  and  honor.  Thus,  before  the  battle  of  Arbela, 
Parmenio  advised  that  there  was  need  rather  of  stealth  than  of  battle, 
that  the  enemy  might  be  surprised  on  a  stormy  night,  and,  differing  as 
they  did  in  their  customs  and  languages,  and  terrified  by  sleep  and  unex- 
pected danger,  how  long  would  it  be,  he  asked,  before  they  could  take 
the  field  in  the  midst  of  a  nocturnal  panic?  Whereas  in  the  daytime 
there  would  meet  them  for  the  first  time  the  terrible  visages  of  Scythians 
and  Bactrians,  their  shaggy  countenances  and  unkempt  locks,  aye  and  the 
marvelous  size  of  their  huge  bodies,  and  the  soldiers  would  be  filled  with 
vain  and  idle  rather  than  just  causes  of  terror.  When  practically  all 
agreed  with  Parmenio,  Polyspermon  even  thinking  it  certain  that  victory 
lay  in  the  adoption  of  this  plan,  Alexander  said : 

*'  This  scheme  of  yours  is  the  cunning  of  robbers  and  thieves,  whose 
sole  prayer  is  to  escape  discovery;  but  I  will  not  suffer  either  the  absence 
of  Darius,  or  the  narrowness  of  the  position,  or  the  theft  of  night,  to 
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take  away  my  glory;  I  had  rather  regret  my  fortune  than  be  ashamed  of 
a  victory.    Therefore  get  ye  ready  for  battle." 

Regard  to  honor  was  shown  in  the  following  incident.  When  the 
consul  Camillus  was  besieging  the  Falisci,  the  master  of  the  games  led 
forth  many  of  the  noblest  of  the  Faliscan  boys,  on  pretence  of  taking  a 
walk,  and  brought  them  to  the  Romans'  camp;  had  they  been  cut  off, 
it  was  certain  that  the  Falisci  would  have  laid  aside  their  ardor  for  the 
war,  and  handed  themselves  over  to  Roman  rule ;  but  the  Senate  decreed 
that  the  master  should  be  bound  and  the  boys  sent  back  to  their  own 
country,  beating  him  as  they  went — an  act  of  justice,  which,  says  Vale- 
rius, captured  the  hearts  of  those  whose  walls  it  was  impossible  to  storm; 
for  the  Falisci,  conquered  by  kindness  rather  than  by  arms,  opened  their 
gates  to  the  Romans.  Camillus,  says  Florus,  who  was  a  man  full  of 
piety  and  of  wisdom,  knew  that  a  true  victory  could  only  be  won  if  faith 
was  kept  and  honor  untarnished. 

So,  too,  when  Timochares  the  Ambraclot  offered  to  the  consul 
Fabricius  to  murder  Pyrrhus  by  poison  by  the  aid  of  his  son  who  pre- 
pared the  king's  potions,  Fabricius  reported  the  matter  to  the  Senate  and 
induced  them  to  send  ambassadors  to  warn  Pyrrhus  that  he  should  guard 
himself  more  carefully  against  plots  of  this  kind,  mindful  that  the  City 
had  been  founded  by  the  son  of  Mars,  and  that  wars  ought  to  be  waged 
by  arms  and  not  by  poisons. 

Seneca  too  says  of  him,  "  Fabricius  refused  the  gold  of  King  Pyr- 
rhus; and,  when  Pyrrhus'  physician  offered  to  poison  him,  he  warned  the 
king  to  beware  of  the  plot,  and  was  equally  resolved  not  to  be  conquered 
by  gold,  and  not  to  conquer  by  poison.  Hence,"  says  he,  "  we  admired 
a  man  who  was  great  indeed,  and,  most  difficult  of  all,  a  man  innocent  in 
war,  and  one  who  would  believe  a  thing  to  be  wrong,  even  against  an 
enemy." 

Following  this  example,  when  the  prince  of  the  CattI  offered  to 
procure  the  death  of  Arminius,  the  most  cruel  and  treacherous  enemy  of 
the  Romans,  if  poison  were  sent  him  for  the  murder,  the  Emperor 
Tiberius  and  the  Senate  replied  that  they  took  their  vengeance  on  their 
enemies,  not  by  secret  treachery,  but  by  open  arms. 

Nevertheless  everything  In  war  need  not  be  done  by  force  alone; 
there  are  some  things  In  which  an  honorable  guile  and  cunning  may  be 
used.  Thus  Polyblus  says  that  In  war  acts  of  force  are  sometimes  less 
important  than  what  is  done  from  opportunity  or  deceit. 

And  Valerius  Maximus  says :  "  There  Is  a  certain  form  of  cunning 
which  is  honorable  and  free  from  all  blame,  the  acts  of  which  are  called 
*  strategems  ' ;  and  these  are  allowable  both  in  contests  between  a  few 
champions  and  in  battles  between  armies." 

As  to  contests  between  champions,  a  notable  example  Is  mentioned 
by  Florus:    When  the  Romans  and  Albans,  being  equal  in  strength,  were 


48  An  Exposition  of  Fecial  Law  and  Procedure. 

wearing  each  other  down  by  frequent  battles,  the  fate  of  both  peoples 
was  intrusted  to  the  Horatii  and  the  Curiatii,  three  brothers  on  either 
side.  The  fight  was  even  and  glorious,  and  in  its  issue  wonderful.  For 
the  three  Albans  being  wounded,  and  two  Romans  killed,  the  surviving 
Horatius,  using  deceit  to  aid  his  bravery,  in  order  to  divide  the  enemy, 
feigned  flight,  and  attacked  and  defeated  each  separately,  as  opportunity 
offered. 

As  to  battles  between  armies,  in  which  as  much  cunning  as  force 
was  used,' Valerius  also  gives  the  following  examples;  first  Hannibal 
with  the  Romans,  and  then  the  Romans  with  Hasdrubal  and  Hannibal. 
Hannibal,  he  says,  before  descending  to  fight  the  battle  of  Cannae,  in- 
volved the  Roman  army  in  many  cunning  snares;  for  he  was  careful 
above  all  things  that  they  should  have  the  sun  and  the  dust  (which  in  that 
place  is  raised  by  the  wind  in  great  quantities)  in  their  faces;  secondly, 
he  ordered  part  of  his  troops,  in  the  very  midst  of  the  battle,  to  make  a 
feint  of  flight,  and  when  a  Roman  legion  pursued  them  after  they  broke 
from  the  army,  he  caused  it  to  be  cut  to  pieces  by  men  whom  he  had 
placed  in  ambush;  finally  he  detached  four  hundred  horsemen,  who, 
feigning  desertion,  sought  the  consul,  and  were  bidden,  as  usual  with 
deserters,  to  lay  down  their  arms  and  withdraw  to  the  remotest  part  of  the 
field;  whereupon  they  drew  the  swords  which  they  had  hidden  between 
their  breastplates  and  tunics,  and  cut  the  hamstrings  of  the  Romans  as 
they  fought.  This,  says  he,  was  Carthaginian  bravery,  dressed  out  with 
tricks  and  ambushes  and  falsehood,  which  is  now  an  excuse  for  our 
defrauded  valor,  for  we  were  deceived  rather  than  conquered. 

Secondly,  he  relates  how,  when  Hannibal  was  tearing  one  coast  of 
Italy,  and  Hasdrubal  had  invaded  the  other,  the  junction  of  the  forces 
of  the  two  brothers,  which  would  have  crushed  by  an  intolerable  burden 
the  weary  fortunes  of  Rome,  was  prevented  by  the  energetic  counsel  of 
Claudius  Nero  on  the  one  side  and  the  notable  forethought  of  Livius 
Salinator  on  the  other.  For  Nero,  having  shut  up  Hannibal  in  Lucania, 
deceived  the  enemy  into  thinking  he  still  remained  (for  so  the  exigencies 
of  war  demanded)  and  set  off  with  wonderful  speed  on  the  long  march 
to  the  assistance  of  his  colleague.  Salinator,  who  was  about  to  fight  a 
battle  on  the  next  day  near  the  river  Metaurus  in  Umbria,  received  Nero 
into  his  camp  by  night  with  the  utmost  secrecy.  He  bade  the  tribunes  re- 
ceive the  tribunes,  the  centurions  the  centurions,  the  horsemen  the  horse- 
men, and  the  footmen  the  footmen,  and  thus,  without  any  confusion, 
introduced  a  second  army  on  to  ground  which  scarcely  held  one.  Thus  it 
came  to  pass  that  Hasdrubal  was  unaware  that  he  was  about  to  engage 
the  two  consuls,  until  he  was  routed  by  both.  Thus,  says  he,  Cartha- 
ginian cunning,  notorious  the  whole  world  over,  was  baffled  by  Roman 
forethought;  Hannibal  fell  a  victim  to  the  wiles  of  Nero,  and  Has- 
drubal to  those  of  Salinator. 
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2. 

A  military  embassy  Is  one  which  Is  employed  to  treat  of  things  per- 
taining to  war.  Those  who  ordinarily  went  on  such  embassies  were 
called  among  the  Greeks  caduceators,  because  they  carried  a  cadu- 
ceiis  or  staff  of  Mercury,  girt  with  the  Images  of  crested  snakes;  among 
the  Romans  they  were  called  fecials,  and  their  chief  was  the  pater- 
patratiis,  one  who  had  both  father  and  children ;  they  bore  vervain  as  an 
emblem,  a  herb  sacred  to  Jupiter  and  also  used  for  the  purification  of 
houses.  Among  the  moderns  their  place  has  been  taken  by  heralds, 
formal  messengers  of  kings,  who  are  distinguished  by  an  embroidered  or 
partl-colored  robe,  variegated  with  the  emblems  of  the  princes  by  whom 
they  are  sent.  Such  messengers  are  employed  to  complain  of  Injuries,  to 
demand  the  restitution  of  property  carried  off,  to  threaten,  to  declare 
war,  to  obtain  security  for  the  coming  and  going  of  other  ambassadors. 

Extraordinary  and  more  formal  ambassadors  are  those  appointed 
to  treat  of  a  truce,  a  peace,  and  their  conditions.  To  such  ambassadors 
the  hospitable  and  kindly  attentions  paid  to  civil  ambassadors  are  not 
shown;  persons  are  sent  to  meet  them  on  their  arrival  to  forbid  their 
nearer  approach,  nor  are  they  admitted  into  city  or  camp.  By  ancient 
custom  among  the  Romans  a  meeting  of  the  Senate  was  usually  held  for 
the  ambassadors  of  enemies  at  the  temple  of  Bellona  without  the  city. 
So  Hezekiah  excluded  the  ambassador  of  Sennacherib  from  Jerusalem; 
and  the  Goths,  who  were  holding  Urbino  with  a  garrison,  refused  to 
admit  the  spokesmen  of  Bellsarius  into  the  city.  Titus  Quintius  did  not 
admit  the  ambassadors  of  the  Boeotians,  then  enemies,  Into  his  camp. 
Constantlus,  too,  excluded  the  ambassadors  of  Magnentlus  from  his 
camp.  Sometimes,  however,  ambassadors  sent  by  a  more  powerful  state 
are  received  with  greater  courtesy;  thus  Pyrrhus  sent  Lyco,  a  Molosslan, 
to  meet  the  Roman  envoys  who  were  making  for  his  camp  in  order  to 
ransom  captives,  that  they  might  come  thither  more  safely;  and  that 
they  might  be  the  more  honorably  received  he  himself,  with  a  guard  of 
cavalry,  met  them  outside  the  gate,  not  being  so  elated  by  his  successful 
fortunes  as  to  neglect  respect  for  men  who  at  that  time  were  his  deter- 
mined enemies  In  arms. 

And  those  who  are  not  afraid  to  show  their  own  strength  sometimes 
admit  ambassadors  Into  the  camp;  thus  twenty  ambassadors  of  the 
Scythians  rode  through  the  camp  of  Alexander,  were  admitted  to  his 
tent,  and  bidden  to  seat  themselves;  and  Pirozes  received  Constantlne, 
a  Roman  ambassador,  In  his  camp,  and  Tulllus  Menophilus  received 
ambassadors  of  the  Carpi.  The  Roman  consuls  at  Utica,  when  an 
embassy  arrived  from  the  Carthaginians,  took  their  seats  on  an  elevated 
tribunal,  with  generals,  tribunes,  and  ranks  of  legionaries  standing  on 
either  hand,  glittering  eagles  and  standards  set  up  on  all  sides,  that  the 
ambassadors  might  see  the  vast  number  of  their  forces,  and  when  the 
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trumpet  had  proclaimed  silence,  bade  the  ambassadors  by  the  herald  to 
approach.  The  ambassadors  then  passed  through  the  lines  of  armed 
men,  came  to  the  place  of  the  tribunal,  and  there  were  bidden  to  declare 
what  they  had  come  to  seek.  To  these  ambassadors,  however,  no  less 
than  to  those  sent  in  time  of  peace,  security  is  due.  So  Cicero  says: 
"  An  ambassador  should  be  one  who,  not  so  much  by  his  staff  as  by  his 
title  of  spokesman,  is  able  to  pass  unscathed  amidst  the  arms  of  the 
enemy." 

3. 

Military  or  warlike  conventions  ( of  which  the  jurist  Ulpian  speaks) 
are  when  the  leaders  of  a  war  agree  together  on  certain  terms.  Leaders 
of  a  war  are  either  supreme,  as  the  Roman  imperators,  under  whose 
auspices  a  war  was  waged;  thus  Livy  says,  "we  recognize  none  as 
the  leader  of  a  war  except  him  under  whose  '  auspices '  the  war  is 
waged  ";  or  inferior,  as  to  which  Caesar  says,  "  An  imperator  and  a 
legatus  have  different  functions;  the  one  decides  freely  on  the  gravest 
matters,  the  other  acts  on  instructions." 

Leaders  of  the  latter  kind  may  make  agreements  on  matters  which 
concern  the  administration  of  the  war,  when  the  prince  or  supreme  gen- 
eral is  away.  Such  agreements  or  conventions  relate  to  ( i )  safe-conduct, 
(2)  armistice,  (3)  exchange  and  ransom  of  prisoners,  (4)  terms  to  be 
granted  to  those  who  surrender  besieged  places,  and  the  like. 

( 1 )  Safe-conduct  is  a  license  granted  during  war  to  single  or 
definite  persons  to  go  and  return  in  safety;  and  security  from  the  soldiers 
of  the  party  granting  it  should  be  shown  them  not  only  within  the 
territory,  but  also  elsewhere. 

(2 )  An  armistice  is  defined  by  Paulus  as  an  agreement,  for  a  short 
and  for  the  present  time,  that  combatants  will  not  attack  one  another; 
Varro  calls  it  "  the  peace  of  a  camp,"  or  "  the  holiday  of  war."  While 
it  lasts,  the  combatants  must  refrain  from  all  warlike  acts  and  must 
allow  each  other  to  go  and  return  without  warlike  equipment.  Thus, 
when  Rome  was  besieged  by  Tarquin,  and  an  armistice  had  been  made 
between  Porsena  and  the  Romans  during  the  celebration  of  the  games  of 
the  Circus  in  the  City,  it  is  said  that  the  generals  of  the  enemy  entered, 
competed  in  the  curule  contest,  and  were  crowned  victors. 

(3)  Conventions  are  made  about  the  exchange  and  ransom  of 
prisoners.  For  although  Alexander  said,  in  kingly  fashion,  "  I  remem- 
ber that  I  am  no  merchant,  but  a  king;  if  it  please  us  to  return  prisoners, 
it  is  more  honorable  to  give  them  as  a  gift  than  to  release  them  at  a 
price  " ;  and  Pyrrhus  promised  to  return  his  prisoners  for  nothing,  if 
peace  should  be  made,  but  otherwise  not  at  all,  for  it  was  unfair  to  ask 
him  to  return  prisoners  whom  the  enemy  might  use  _against  him;  yet 
others  have  thought  it  honorable  enough  and  more  expedient  to  offer 
them  for  ransom.    Thus  Hannibal,  when  certain  Roman  soldiers  had 
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come  into  his  hands  after  the  battle  of  Cannae,  fixed  the  price  of  ransom 
for  each,  for  a  horseman  five  hundred  quadrigate  sesterces,  for  a  foot- 
man three  hundred,  for  a  slave  a  hundred;  and  ten  of  them  he  sent  to 
Rome  to  obtain  gold  for  ransom,  having  first  bound  them  by  oath  to 
return  to  the  enemy,  if  they  failed  to  obtain  it.  And  when  one  of  these 
had  pleaded  their  cause  in  the  Senate,  and  a  mournful  shout  was  raised 
of  those  who  begged  the  Fathers  to  restore  their  children,  brothers,  or 
kindred,  some  proposed  that  they  should  be  ransomed  at  the  public 
expense,  others  privately,  others  again  by  a  loan  from  the  treasury;  but 
Titus  Manlius  Torquatus  urged  that  since  they  had  refused  to  make  a 
sally  against  the  enemy  with  Publius  Sempronius  Tuditanus  and  others 
who  had  followed  him  successfully,  they  no  more  deserved  to  be  ran- 
somed than  those  deserved  to  be  surrendered  to  Hannibal,  who  by  their 
great  valor  had  restored  themselves  to  their  country.  And  indeed  the 
Roman  State,  as  Livy  shows,  from  the  earliest  times  showed  little  indul- 
gence towards  prisoners,  and  on  this  account  Quintus  Fabius  Maximus, 
who  had  made  an  agreement  with  the  enemy  for  the  ransom  of  those 
prisoners  who  had  done  the  better  service,  on  this  agreement  being 
rejected  by  the  Senate,  sold  his  own  estate  for  two  hundred  thousand 
sesterces  and  so  redeemed  his  pledge. 

(4)  As  dominions  and  territories,  to  prevent  their  being  forcibly 
seized,  are  sometimes  handed  over  to  the  control  of  others  by  an  uncon- 
ditional surrender,  so  fortresses,  towns,  and  places  defended  by  garri- 
sons, are  surrendered  to  the  enemy  on  terms  previously  agreed,  to  avoid 
the  evils  attending  a  storm;  and  if  they  throw  themselves  on  the  honor 
of  a  general,  before  being  threatened  by  extreme  danger,  they  obtain 
better  terms.  Thus  Caesar  announced  to  the  Aduatici  that  he  would 
preserve  their  city  if  they  surrendered  before  the  battering-ram  struck 
the  wall.  In  other  cases  the  besieged  stipulate  that  they  may  depart  with 
their  goods,  or  in  safety,  or  with  their  arms,  or  be  escorted  to  a  certain 
place,  which  terms,  if  a  surrender  takes  place,  should  be  observed  in 
every  particular.  And  so  when  Marcus  Fulvius  was  accused  of  having 
plundered  Ambracia  contrary  to  the  terms  of  its  surrender,  and  he  con- 
tended that  the  city  had  not  been  surrendered  but  captured,  because  it 
was  attacked  with  mound  and  penthouses,  and  because  the  fight  had 
raged  on  the  walls  and  under  the  ground  for  fifteen  days,  the  Senate 
decreed  that  all  its  property  should  be  restored  to  a  city  which  had  opened 
its  gates  to  Fulvius,  because  terms  had  been  agreed  on. 

4. 

Military  or  warlike  treaties  are  concluded  by  the  authority  of  the 
persons  who  have  the  supreme  power,  either  for  a  prolonged  armistice, 
which  is  commonly  called  a  truce,  or  for  a  perpetual  peace.  For  though 
an  armistice  is  often  agreed  upon  for  a  short  time,  from  necessity  or 
some  immediate  occasion,  yet  sometimes  it  is  granted  for  a  longer  time, 
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as  when  the  Romans  granted  the  people  of  Veil  an  armistice  for  a  hun- 
dred years,  then  for  forty,  finally  for  twenty :  an  armistice  of  this  kind 
is  as  good  as  a  peace,  and  its  violation  involves  greater  danger.  A  treaty 
or  compact  of  peace  is  an  agreement  for  perpetual  cessation  from  armed 
force,  at  least  if  the  essence  of  a  peace  is  that  it  should  be  perpetual, 
and  it  is  so  in  the  formula,  "  Let  there  be  peace  between  the  Roman  and 
the  Latin  peoples  so  long  as  heaven  and  earth  remain."  Such  a  treaty, 
as  we  find  in  the  threefold  division  of  Menippus,  is  either  when 
parties  who  are  equal  in  war  join  in  peace  and  friendship  by  an  equal 
treaty:  or  is  when  terms  are  imposed  on  the  vanquished,  and  in  this  the 
victor  decides  what  the  vanquished  is  to  have  and  what  he  is  to  forfeit. 
The  former,  however,  is  a  treaty  in  the  strict  sense,  when  two  bellig- 
erents who  have  the  power  of  deciding  on  war,  make  an  agreement  for 
the  settlement  of  a  war,  and  in  which  questions  of  remitting,  or  making 
reparation  for  offenses,  of  fixing  boundaries,  of  commerce,  and  the  like 
are  dealt  with;  but  such  treaties  are  most  enduring  when,  as  Tullus 
warned  the  general  of  the  Albans,  attention  is  directed  not  so  much  to 
securing  present  friendship  as  to  leaving  no  excuse  for  a  renewal  of  war 
in  the  future.  The  other  may  be  less  strictly  called  a  treaty  or  compact 
of  peace,  when  after  a  victory  the  victors  alone  determine  the  conditions 
of  the  future  peace;  as  when  the  Carthaginians,  vanquished  and  broken 
after  the  first  Punic  war,  were  compelled  to  submit  to  conditions  offered 
by  the  Romans,  to  wit,  that  they  should  evacuate  Sicily  and  all  the  islands 
between  Italy  and  Africa,  pay  2,200  Euboean  talents  for  twenty  years, 
restore  the  Roman  prisoners  without  ransom,  and  that  the  allies  of  each 
people  should  enjoy  security  in  the  territory  of  the  other. 

5. 
Treaties  or  compacts  of  this  kind,  as  being  contracted  with  higher 
authority,  are  sometimes  confirmed  by  hostages  who  are  given  to  secure 
the  good  faith  of  the  state ;  and  sometimes  even  fortresses  and  cities  are 
handed  over  as  a  security.  But  when  a  peace  is  granted  to  the  vanquished, 
greater  precautions  are  taken ;  thus  Livy  records  that  it  was  an  ancient 
custom  of  the  Romans  not  to  govern  those  to  whom  they  were  united  by 
a  treaty  of  unequal  terms,  as  though  the  latter  were  completely  subdued, 
until  they  had  surrendered  all  their  possessions,  sacred  and  profane, 
hostages  had  been  received,  arms  taken  away,  and  garrisons  quartered 
in  the  country. 

/.  Paschal,  ch.  28;  Grotius,  II,  23,  §  10;  III,  20,  %  43;  Gentilis,  III,  15;  Curtius, 
I,  2,  3,  and  4.;  Florus,  1, 12;  Valerius  Maximus,  VI ;  Florus,  I,  3;  Valerius  Maxi- 
mus,  VII;  Frontinus,  on  Stratagems.  2.  Braun;  Ayala,  ch.  g;  Gentilis,  on 
Embassies,  I,  6;  Paschal,  ch.  42.  3.  Gentilis,  III,  14;  II,  10,  il ;  Grotius,  III, 
Jg,  30,  and  21;  Polybius,  VI;  Grotius,  III,  20,  §  4g.  4.  Grotius,  III,  ig  and  20; 
Gentilis,  III,  I  and  13;  Besold,  on  Peace  and  the  Law  of  Peace.  5.  Ayrault, 
Judgments,  on  public  agreements,  ch.  5;  Gentilis,  II,  19;  Grotius,  III,  20,  §  52. 
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Section  X. 

Of  Wrong  between  Belligerents, 

There  is  a  wrong  between  belligerents  (i)  when  war  is  unjustly 
begun;  (2)  when  the  right  of  military  congress  or  embassy 
is  violated;  (3)  when  military  conventions  and  treaties  are 
not  observed;  (4)  when  a  victor  exceeds  moderation  in  fol- 
lowing up  his  victory. 

1. 

War  is  begun  unjustly  when  there  is  no  cause  for  war;  as  when  men 
rush  into  war,  as  Tacitus  says,  being  greedy  of  danger  for  its  own  sake ;  or 
when  the  cause  is  unjust,  as  when  war  is  undertaken  from  a  desire  for 
a  change  of  territory,  for  instance,  to  leave  swamps  and  wildernesses 
and  possess  a  more  fertile  land,  which,  as  Tacitus  also  says,  was  a  cause 
of  war  among  the  ancient  Germans;  or  when  the  cause  is  frivolous,  as 
was  that  which  Bodin  refers  to,  when  the  Scots,  because  some  dogs  were 
stolen,  commenced  a  most  deadly  war  against  the  Picts  with  whom  they 
had  been  on  terms  of  peace  and  friendship  for  about  six  hundred  years. 
Again  war  is  begun  unjustly  when  a  declaration  or  proclamation  of  war 
is  omitted:  thus  Aristides  said  that  Philip,  King  of  Macedonia,  did  not 
use  heralds,  so  as  to  be  able  to  crush  his  enemies  unawares. 

2. 

The  right  of  military  congress  is  violated : 

( 1 )  When  an  ambush  is  prepared  under  the  appearance  of  a  con- 
ference ;  thus  Attains  and  the  Roman  envoys  were  led  into  danger  when 
Prusias,  King  of  Bithynia,  brought  his  whole  army  to  a  conference 
instead  of  the  thousand  horsemen  whom  he  had  agreed  to  bring. 

( 2 )  When  there  is  fraudulent  and  treacherous  conduct ;  thus,  when 
Albert,  Count  of  Franconia,  was  besieged  in  the  strongest  fortress  of  the 
city  of  Bamberg  by  the  Emperor  Louis,  whose  son  he  was  accused  of 
having  put  to  death,  Otho,  the  Archbishop  of  Mainz,  who  volunteered 
to  settle  the  dispute,  swore  to  Albert  that  if  he  would  go  with  him  to  the 
emperor  he  would  either  obtain  peace  or  bring  him  back  to  his  fortress; 
Albert,  nothing  doubting,  followed  him,  and  they  had  hardly  left  the 
fortress  before  Otho  begged  him  to  return  to  the  fortress  to  dine,  for 
fear  that  there  might  be  something  of  a  delay  at  the  emperor's.  They 
accordingly  returned,  and  setting  forth  again  after  dinner  came  to  Louis, 
where  Albert  was  immediately  seized  and  condemned  to  death.     He 
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appealed  to  the  Archbishop's  word,  to  which  the  priest  replied  that  he 
had  kept  his  word,  for  he  had  brought  him  back  safe  once,  and  had  not 
promised  to  bring  him  back  twice.  Not  very  different  from  tJiis  is  what 
Dercilidas  and  Paches  are  said  to  have  done :  they  promised  the  besieged 
a  return  to  their  city  if  they  would  come  to  them,  and,  when  they  came, 
threatened  them  with  death  if  they  did  not  surrender  it,  and  finally 
allowed  them  to  return  to  the  city,  when  it  had  been  surrendered. 

(3)  When  the  enemy  are  cheated  by  lies;  thus  when  Lucius  Mar- 
tius  and  Attalus,  who  had  been  sent  as  ambassadors  into  Greece  to  King 
Philip,  boasted  on  their  return  that  they  had  deceived  the  king  by  an 
armistice  and  by  the  hope  of  a  peace,  and  when  a  great  part  of  the  Senate 
approved,  the  old  men,  says  Livy,  remembering  the  ancient  ways,  dis- 
approved of  this  new  wisdom,  and  recalled  that  their  -ancestors  had 
waged  wars,  not  by  trickery  but  by  true  valor.  Again  in  an  "  armed 
congress  "  or  battle  it  is  considered  an  unworthy  thing  when,  as  Cicero 
says,  what  ought  to  be  achieved  by  valor  Is  attempted  by  a  bribe,  for 
instance,  an  attempt  to  corrupt  subjects  against  their  prince  or  country. 
And  so  blame  has  been  laid  on  Philip,  who  openly  practised  that  art  and 
was  accustomed  to  declare  that  he  had  found  no  stronghold  so  well  forti- 
fied that  it  would  not  immediately  open  its  gates  at  the  approach  of  an 
ass  laden  with  gold;  wherefore  he  was  called  the  purchaser  rather  than 
the  conqueror  of  Greece. 

It  is  an  offense  against  the  right  of  military  embassy  if  violence  or 
injury  is  offered  to  the  ambassadors  of  the  enemy:  and  therefore  one 
who  struck  or  injured  an  ambassador  of  the  enemy  was  generally  sur- 
rendered to  the  enemy.  So  in  the  consulship  of  Marcus  ^Emilius  Lep- 
Idus  and  Caius  Flaminius,  Lucius  Minutius  and  Lucius  Manlius,  having 
laid  hands  on  the  Carthaginian  ambassadors,  were  surrendered  to  the 
Carthaginians  by  the  fecials  by  the  order  of  Marcus  Claudius,  the  urban 
praetor,  and  conveyed  to  Carthage ;  and  when  Quintus  Fabius  and  Cnaeus 
Sempronius,  the  asdiles,  struck  ambassadors  who  had  been  sent  from 
Apollonia  to  Rome,  the  Senate  immediately  surrendered  them,  by  the 
fecials,  to  the  ambassadors. 

3. 

Thirdly,  there  is  an  offense  against  military  conventions: 

( 1 )  When  persons  are  molested  to  whom  a  safe-conduct  has  been 
granted ;  it  was  in  regard  to  this  that  Alexander's  honor  was  impugned, 
when  he  ordered  men  whom  he  had  allowed  to  depart,  to  be  killed  on 
their  journey. 

(2)  When  fraud  is  practised  in  the  matter  of  an  armistice,  as  by 
the  Thracians,  who,  having  agreed  to  an  armistice  of  thirty  days  with 
the  Thessalians,  ravaged  their  territory  by  night,  saying  that  they  had 
agreed  to  an  armistice  of  so  many  days,  not  nights. 
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(3)  When  fraud  is  used  in  the  restoration  of  persons  and  things, 
as  when  the  Platzeans  who  had  agreed  to  restore  prisoners,  put  them  to 
death  first,  and  then  restored  them ;  and  when  the  Romans,  after  binding 
themselves  to  restore  to  Antlochus  the  half  of  his  ships,  cut  all  the  ships 
in  two,  and  left  him  the  half  of  each  one. 

(4)  Another  violation  is  when  faith  is  not  kept  in  a  matter  of 
ransom,  as  by  the  man  who  with  ten  others  was  sent  to  Rome  by  Hanni- 
bal, under  oath  to  return  to  his  camp  if  they  failed  to  obtain  the  amount 
of  their  ransom ;  after  starting  he  returned  to  the  camp  pretending  to 
have  forgotten  something,  and  then  followed  his  companions ;  and  when 
the  others,  having  failed  in  their  object,  returned  to  Hannibal,  he  went 
away  home,  on  the  plea  that  he  had  acquitted  himself  of  his  oath  by  his 
false  return  to  the  camp;  but  when  the  Senate  learned  of  it  they  ordered 
him  to  be  arrested  and  sent  back  to  Hannibal  in  public  custody. 

( 5 )  Lastly,  when  the  terms  of  surrender  are  not  observed ;  as  when 
Saladin,  who  had  agreed  to  liberal  terms  on  the  surrender  of  Ascalon, 
because  he  thought  it  was  defended  by  a  strong  garrison,  on  finding  that 
it  was  almost  empty  of  soldiers,  refused  to  adhere  to  those  terms,  on  the 
plea  that  he  had  been  deceived. 

There  Is  an  offense  against  military  treaties,  when  the  terms  of  an 
armistice  or  a  peace  are  broken.  The  people  of  Veil  were  destroyed  root 
and  branch  with  all  their  towns  by  the  Romans  because  they  had  begun 
war  against  the  Romans  in  breach  of  an  armistice.  And  when  the  gal- 
lant general  Hunyadi,  after  concluding  peace  with  the  king  of  the 
Turks,  at  the  exhortation  of  the  cardinal  legate  of  the  council,  who  was 
displeased  with  the  agreement,  renewed  the  war,  this  treachery  roused 
the  Turks  to  such  fury,  that  they  attacked  the  Christians  on  all  sides  with 
an  enormous  army  and  utterly  routed  them;  and  though  the  Emperor 
Sigismund  had  collected  a  countless  host  at  Nicopolis,  he  was  none  the 
less  crushed  in  a  signal  disaster,  and  the  legate  of  the  council  was  killed 
by  robbers. 

4. 

Lastly  a  wrong  is  committed  in  war  when  victors,  who  can  act  at 
will,  exceed  moderation  in  following  up  their  victory.    For  example : 

(i)  When  they  show  no  mercy  to  suppliants  and  to  those  who 
surrender — persons  whom,  as  Giovio  says,  the  laws  both  of  humanity 
and  of  warfare  are  said  to  pardon;  and  Sallust  in  his  Jugurthine  his- 
tory, having  recorded  that  grown  men  were  put  to  death  after  sur- 
rendering, remarks  that  this  was  a  violation  of  the  law  of  war. 

(2)  When  women  and  children  are  put  to  death;  as  Thucydides 
says  the  Thracians  did  at  the  capture  of  Mycalessus,  and  Arrian  the 
Macedonians  at  the  capture  of  Thebes.  Alexander,  however,  said,  "  I 
do  not  wage  war  with  women  " ;  and  as  to  children,  Camillus  said,  "  We 
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do  not  bear  arms  against  an  age  which  Is  spared,  even  at  the  capture  of 
cities." 

(3)  When  burial  is  denied  to  the  enemy's  dead;  a  right  which 
Appian  calls  the  common  right  of  war,  and  Philo  the  "  commerce  "  of 
war.  Thus  Hannibal  sought  out  the  Romans  Caius  Flaminius,  Publius 
iEmilius,  and  Tiberius  Gracchus,  to  bury  them,  and  the  same  respect 
was  shown  to  Hanno  by  the  Romans,  to  Mithridates  by  Pompey,  and  to 
King  Archelaus  by  Antony :  and  Suidas  says  that  it  was  a  great  disgrace 
to  Lysander  that  he  did  not  allow  slain  enemies  to  be  interred.  Isocrates 
too  says  that  when  the  Thebans  refused  burial  to  their  Argive  foes, 
Theseus  and  the  Athenians  made  war  against  them  on  that  account. 

(4)  When  sacred  places  and  tombs  are  profaned:  thus  Philip, 
says  Florus,  exceeded  a  victor's  rights  by  his  destruction  of  temples, 
altars,  and  even  tombs. 

/,  Grotius,  II,  I,  22,  and  23;  Ayala,  I,  12;  Gent'ilis,  I,  7,  etc.;  II,  i;  Curtius. 
2.  Paschal,  chs.  38,  30:  Volateranus,  History  of  Franconia;  Braun,  IF,  23;  Pas- 
chal, clis.  25,  26;  Besold,  cli.  5.  3.  Gentilis,  II,  4;  Florus,  I,  12;  Bo  din,  V,  6. 
4.  Gentilis,  II,  16,  /7,  etc.;  Grotius,  III,  4,  5, 11,  and  12, 


PART  11. 

Section  I. 
Of  Procedure  between  N ations  and  of  Questions  of  Peace, 

Procedure  between  nations  is  the  means  whereby  disputes  be- 
tween themselves  or  their  subjects  are  decided:  (i)  when 
they  have  fixed  judges ;  (2)  when  they  agree  to  refer  to  arbi- 
trators; (3)  when  they  submit  to  judgment  by  the  law  of  the 
place;  (4)  when  jurists  pronounce  censure  on  them. 

1. 

Besides  the  procedure  of  war,  by  whose  doubtful  and  costly  Issue 
disputes  between  sovereign  princes,  and  peoples  are  commonly  settled, 
neighboring  peoples,  however  free,  sometimes  have  fixed  judges  to  decide 
their  quarrels.  Thus  among  the  Amphictyons  (seven  famous  cities  of 
Greece  who  drew  into  alliance  with  them  nearly  all  the  others)  there 
were  judges  called  Myrll,  who,  at  conventions  at  which  representatives 
of  all  the  cities  were  usually  present,  decided  the  questions  and  disputes 
arising  between  the  members;  and  so  great  was  the  authority  of  this 
tribunal  that  the  gods  themselves  are  said  to  have  referred  their  feuds 
to  the  Amphictyons.  And  In  Gaul  Csesar  records  that  conventions  of  this 
kind  were  held,  for,  though  the  iEduI,  Carnutes,  Arvernl,  and  BellocassI 
had  separate  aristocratic  governments,  yet  the  differences  of  all  were 
settled  by  the  decrees  and  judgments  of  the  Druids. 


Sometimes  peoples  between  whom  existed  a  dispute  and  contention 
agreed  to  refer  it  to  the  arbitration  of  others.  Thus  Adrastus  and 
Amphiaraus  submitted  to  the  judgment  of  Eriphyle  in  the  matter  of  the 
Argive  kingdom;  the  people  of  Ardea  and  Arlcia  argued  their  case 
before  the  Roman  people,  the  King  of  Numidia  and  the  Carthaginians 
before  the  Roman  Senate,  the  Parthlans  and  Armenians  before  arbi- 
trators appointed  by  Pompey. 
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3. 

Thirdly  the  subjects  of  foreign  princes  and  peoples  sometimes 
accept  trial  before  the  ordinary  judges  of  the  place  in  which  the  dispute 
arises.  Thus  Antonius  Gamma  tells  how  the  French  and  Castilians 
submitted  to  judgment  in  Portugal  on  a  question  of  booty  taken  in  a 
naval  war.  And  the  Spanish  orations  of  Albericus  Gentilis  show  that 
the  Spaniards  and  Dutch  and  other  foreign  peoples  often  went  to  law  on 
maritime  questions  in  the  Court  of  Admiralty  of  England. 

4. 

Fourthly,  judgment  is  pronounced  by  doctors  and  jurists  on  the 
deeds  of  princes  and  peoples,  which  affects  their  reputation  and  credit. 
So,  when  Elizabeth,  Queen  of  England,  was  considering  whether  to 
put  Mary  Queen  of  Scots  to  death  after  her  condemnation,  one  reason 
among  others,  says  Camden,  against  taking  away  her  life  was  the  fear 
of  discredit  among  historians  of  the  future.  On  causes  and  problems  of 
this  kind  many  volumes  of  disputations  and  decisions  have  been  written, 
to  justify  and  condemn  the  past  and  perhaps  to  direct  the  future.  And 
to  such  judgments  the  following  questions  about  peace  and  war  have 
reference. 

/.  Bod  in,  I,  7,  §  74.    2.  Grotius,  II,  23,  §  8.    3.  Gamma,  Decisions,  384.    4.  Cam- 
den, Atinals,  15S7. 

I.  Whether  we  may  have  peace  with  all  men? 

Nature,  says  the  jurist  Pomponius,  has  established  a  kind  of  kin- 
ship between  all  men.  Now  by  the  rights  of  kinship  men  are  bound  to 
help  and  benefit  one  another,  much  more  (as  peace  requires)  to  abstain 
from  injuring  one  another;  and  the  human  race  naturally  seeks  after  the 
blessing  of  peace,  says  Augustine,  because  in  this  mortal  life  there  can  be 
nothing  more  pleasant  and  useful.  Aristotle,  however,  says  that  certain 
men,  that  is,  barbarians,  are  made  to  be  slaves,  and  that  war  against  them 
is  the  same  as  hunting  wild  beasts.  And  Philip,  King  of  Macedon,  says 
in  Livy  that  the  Greeks  wage  eternal  war  with  all  foreigners  and  bar- 
barians; for  they  are  enemies  by  nature,  which  is  unchanging,  and  not 
for  reasons  which  change  from  day  to  day.  Nevertheless  man  is  not 
naturally  repugnant  to  man ;  it  is  custom  that  leads  them  to  agreement  or 
disagreement. 

Gentilis,  I,  12;  Grotius,  II,  20,  §  40. 

2.  Whether  peace  or  war  is  at  times  the  more  disadvantageous? 

Hannibal,  after  his  return  from  Italy  to  Africa,  said:  "  No  great 
state  can  remain  at  peace;  if  it  has  no  enemies  abr'oad,  it  finds  them  at 
home."  And  after  the  end  of  the  third  Punic  War,  when  Cato  had 
declared  that  Carthage  must  be  destroyed,  Scipio  Nasica,  says  Florus, 
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urged  that  it  should  be  preserved,  lest  when  fear  of  the  rival  city  was 
removed,  the  prosperity  of  Rome  should  lead  to  degeneracy.  And  so 
Cyrus,  after  his  conquest  of  the  Lydians,  took  away  their  arms  and 
horses  and  ordered  them  to  follow  the  trade  of  shopkeepers  and  other 
base  trades ;  so  that  a  race,  once  powerful  through  industry  and  strength 
of  hand,  became  effeminate  through  self-indulgence  and  luxury,  and  lost 
its  former  qualities;  and  men  whom,  before  Cyrus'  day,  war  had  shown 
to  be  invincible,  sank  into  luxury  and  were  overcome  by  idleness  and  sloth. 

Livy,  book  XXX ;  Floras,  II,  /5;  Justin,  book  I. 

5.  Whether  an  unrighteous  peace  is  to  be  preferred  to  a  righteous  war? 

Marcus  Lepidus,  while  commander  in  Transalpine  Gaul,  sent  mes- 
sengers to  the  Senate  and  recommended  that  peace  should  be  made  with 
Antony,  to  avoid  the  mischiefs  of  civil  war.  Some  of  the  senators  sup- 
ported this  view,  but  Cicero  dissented  saying: 

"  The  name  of  peace  is  sweet;  and  peace  is  a  pleasant  and  a  health- 
ful thing;  for  that  man  can  not  hold  dear  his  own  hearth,  nor  the  laws 
of  his  state,  nor  the  rights  of  liberty,  who  delights  in  feuds,  or  the 
slaughter  of  citizens,  or  public  war;  and  there  is  nothing  more  loathsome 
than  the  citizen  or  man —  if  citizen  or  man  he  can  be  called — who  longs 
for  civil  war.  But  our  first  consideration  must  be  whether  war  may  not 
be  justifiable  when  the  price  of  peace  is  slavery." 

And  again  in  a  letter  to  Atticus  he  calls  this  the  most  difficult  of 
political  problems,  namely: 

"  When  our  country  is  oppressed  by  unlawful  tyranny,  whether  at 
all  costs  we  must  do  our  utmost  to  remove  it,  even  though  thereby  we 
bring  the  state  into  the  greatest  danger?  " 

Elsewhere,  however,  he  says  in  a  calmer  spirit: 

"  To  my  mind  Peace  with  one's  countrymen  on  any  terms  seems 
more  expedient  than  civil  war." 

Cicero,  Philippic,  XIII;  Letters  to  Atticus,  IX,  4;  Grotius,  I,  4,  §  19;  Ayala,  I, 
12,  §  4- 

/f.  Whether  we  should  cling  to  peace  when  our  neighbors  are  at  war? 
When  the  Romans  first  sought  the  friendship  of  the  Achseans, 
and  Cleomedon,  Philip's  emissary,  urged  a  middle  course,  to  remain 
quiet  and  abstain  from  arms,  Aristaeus  the  Achaean  leader  maintained 
that  this  was  no  middle  course,  but  no  course  at  all.  For,  he  said, 
besides  that  we  must  either  accept  or  refuse  alliance  with  Rome,  what 
other  fate  can  befall  us  (having  the  firm  favor  of  neither  side,  for  we 
shall  have  waited  for  the  result  in  order  to  trim  our  plans  to  fortune) 
but  to  be  the  prey  of  the  victor?  So,  too,  when  Pompey  and  Caesar 
were  at  feud,  Porcius  Cato,  through  in  the  interests  of  the  state  he  dis- 
agreed on  many  points  with  the  leaders  of  the  rival  parties,  and  thor- 
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oughly  approved  of  the  alms  of  neither,  attached  himself  to  the  party 
which  seemed  to  have  the  balance  of  justice  on  its  side.  This  is  the 
right  course  for  those  who  are  unequal  in  strength  to  the  combatants; 
those  who  are  equal  in  strength  or  more  powerful  may  wisely  and  honor- 
ably take  no  part  in  wars  between  their  neighbors,  so  that  they  may  be 
called  in  to  settle  their  differences. 

Lwy,  book  XXXII;  Ayala,  I,  12,  §§  77,  i&;  Bodin,  V,  last  chapter,  §  sSS. 
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Section  II. 

Of  Questions  of  Status  between  those  at  Peace. 

Questions  of  status  between  those  at  peace  arise  when  an  inquiry 
is  made  as  to  the  condition  of  a  prince,  or  people,  or  their 
subjects.  Whether  status  remains  the  same,  is  changed,  or 
lost?  and  the  like. 

/.  IFhether  the  German  emperor  may  also  be  called  Roman? 

John  Bodin  says  that  the  Germans  usurped  the  title  of  the  Roman 
Empire  for  the  sake  of  the  glory  of  it,  and  the  jurist  Costalius  says  that 
he  does  not  know  whether  and  where  the  Roman  Empire  exists;  and 
Sleidanus,  a  German  by  race,  in  his  speech  to  Charles  the  Fifth,  even 
says  that  the  Roman  Empire  is  fallen  and  scattered,  like  the  three 
empires  that  went  before  it.  For  once  its  rule  extended  far  and  wide  to 
the  eastern  and  western  sun;  now  all  that  it  held  in  Asia  and  Africa  is 
lost;  once  it  possessed  the  greatest  and  most  fertile  parts  of  Europe,  but 
now  out  of  that  great  mass,  as  it  were,  many  other  kingdoms  have 
grown,  entirely  separated  from  the  body  itself,  and  there  is  absolutely 
nothing  left  of  it  save  the  title  and  name,  which  Germany  still  retains; 
for  upon  her  last  of  all  was  bestowed  the  power  of  creating  the  Caesar, 
who,  however,  is  so  entirely  unworthy  of  comparison  with  the  ancient 
Roman  emperofs  that  he  does  not  even  occupy  the  ancestral  seat  and 
ancient  residence  of  the  Cassars,  the  City  of  Rome. 

Others  say  that  the  Roman  Empire  devolved  on  the  German  be- 
cause the  right  of  choosing  the  Roman  Emperor  always  lay  with  the 
people  of  Rome;  when  an  emperor  was  chosen  by  the  legions,  the  people 
of  Rome  ratified  his  election;  when  he  lived  at  Constantinople,  the 
Quirites  of  Byzantium,  who  were  Roman  citizens,  gave  their  consent; 
finally,  when  a  woman,  Irene,  after  blinding  her  son,  had  seized  the 
Eastern  Empire,  the  Roman  citizens  would  not  tolerate  It,  and  by  their 
acclamations  chose  Charles  the  Great,  to  give  peace  to  Italy  by  his  arms, 
to  be  Emperor,  and  caused  him  to  be  crowned  by  Leo  the  Third,  the 
Roman  Pontiff.  By  this  title  all  the  possessions  of  the  Roman  Emperor 
which  had  not  been  abandoned  or  seized  by  others  or  which  had  not 
passed  by  treaty  or  right  of  war  into  the  dominion  of  others,  passed  to 
him  and  his  successors. 

With  this  agrees  what  Is  told  in  the  vision  of  Daniel,  that  the 
Roman  Empire,  which  was  partly  of  Iron  and  partly  of  clay,  would 
endure  till  the  end  of  the  world.  Nor  does  it  seem  to  be  any  objection 
that  they  do  not  retain  the  vastness  and  splendor  of  the  old  Roman 
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Empire ;  for  Jerome  interpreted  the  fact  that  the  foot  of  the  image  ended 
with  toes  partly  of  iron  and  partly  of  clay,  to  mean  that  the  Roman 
Empire,  which  was  formerly  strong  and  powerful,  would  afterwards 
become  infirm  and  weak;  and  though  the  greater  part  of  it  has  been 
seized  by  others,  yet  it  is  not  wholly  destroyed.  Still  less  can  it  be  thought 
to  have  disappeared  because  the  seat  of  Empire  has  been  removed;  be- 
cause as  a  state  is  not  bounded  by  walls,  so  an  empire  is  not  limited  to  a 
fixed  place.  Rome  once  existed  at  Veii  under  the  guidance  of  Camillus, 
and  the  Roman  Emperor  continued  to  exist  after  he  fixed  his  seat  at 
Constantinople. 

Grotius,  U,  g,  %  I ;  Arumaeus,  Discourse  on  Politics,  I,  2;  Limnaeus,  on  Public 
Laiu,  I,  4.. 

2.  Whether  the  imperial  dignity  is  derived  from  coronation  by  the  Pope? 

On  the  death  of  the  Emperor  Henry,  some  of  the  electors  chose  his 
brother  Philip  to  be  emperor,  while  others  chose  Otto.  A  question  hav- 
ing accordingly  arisen,  a  legate  was  sent  by  the  Pope  who  confirmed  the 
election  of  Otto;  and  when  the  princes  on  Philip's  side  questioned  his 
right  to  this  power.  Pope  Innocent  the  Third  replied  that  he  recognized 
the  right  of  the  princes  to  choose  a  king  for  promotion  to  be  emperor, 
for  that  right  came  to  them  from  the  Apostolic  See ;  but  the  princes  on 
their  side  ought  to  recognize  that  the  right  of  examining  the  person 
to  be  promoted  to  the  throne  regarded  himself,  who  anointed,  conse- 
crated, and  crowned  him.  Pope  Adrian,  indeed.  In  a  letter  to  Frederick, 
writes  much  more  haughtily,  saying: 

"  The  Roman  Empire  was  transferred  from  the  Greeks  to  the 
Alemanni,  on  the  understanding  that  the  King  of  the  Teutons  should 
not  be  called  emperor  before  his  coronation  by  the  Pope;  whence  then 
does  he  derive  his  title  save  from  us?  He  receives  the  name  of  king 
by  the  election  of  his  own  princes,  but  he  receives  the  name  of  emperor, 
Augustus,  and  Caesar  by  our  consecration.  Therefore  his  empire  is 
derived  from  us,  and,  as  Zacharias  transferred  the  empire  from  the 
Greeks  to  the  Teutons,  so  we  may  transfer  it  from  the  Alemanni  to  the 
Greeks." 

So  Alciatl,  too,  says  that  from  the  time  of  Charles  the  Great  the 
right  to  choose  the  Roman  emperor  has  lain  with  the  Roman  See.  The 
Germans,  however,  maintain  that  an  emperor  elected  and  proclaimed 
by  the  electors  is  truly  emperor,  even  though  he  has  not  yet  received 
coronation  by  the  Pope;  and  that  Charles  the  Great  received  the  empire 
from  the  votes  of  the  people,  not  from  the  Pope,  whose  duty  It  was  to 
crown  him.  They  urge  that  crowns  are  as  a  rule  placed  on  other  kings 
by  the  archbishops  or  bishops  of  their  own  kingdoms,  yet  that  the  kings 
do  not  for  this  reason  owe  their  kingdoms  to  them.  And  they  point  to 
many  emperors  who  never  were  crowned  by  the  Pope,  as  for  example 
Maximilian  the  First,  Ferdinand,  Maximilian  the  Second,  Rudolph,  and 
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Matthias,  who  never  asked  It.  Nay,  at  the  celebration  of  the  coronation 
of  the  Emperor  Charles  the  Fifth  by  the  Pope  at  Bologna,  when  a  great 
bridge,  on  which  the  Emperor  was  walking,  collapsed,  some  persons, 
according  to  Cornelius  Agrippa,  turned  the  incident  into  an  omen  and 
prophesied  that  in  future  no  emperor  would  be  crowned  in  Italy. 

Alclati,  Formula  of  the  Roman  Empire;  Arumaeus,  Discourse  on  Politics,  3; 
Besold,  on  Precedence,  ch.  2,  %  4. 

5.  Whether  the  emperor  has  sovereignty  over  other  kings  and  princes? 

That  other  kings  and  peoples  ought  to  be  subject  to  the  emperor  is 
held  by  many  jurists,  Italian  and  Ultramontane,  as  well  by  those  who 
profess  the  canon  law  as  by  those  who  profess  the  civil  law.  The  canon- 
ists argue  that  God  made  two  great  lights  in  the  firmament  of  heaven; 
that  is,  that  He  established  two  chief  dignities,  the  Pope  and  the  Em- 
peror; that  Christ  said  with  the  same  meaning,  "  Behold,  two  swords  "; 
that  there  went  out  a  decree  from  Augustus  that  all  the  world  should  be 
enrolled.  The  Legists  say  that  the  Emperor  Antoninus,  in  a  rescript  to 
Eudasmon  of  Nicomedia,  said  "  I  am  lord  of  the  world  ";  that  in  some 
places  in  the  Civil  Law  all  things  are  said  to  belong  to  the  prince,  that  is, 
to  the  emperor.  And  so  Bartolus  boldly  declares  that  he  is  a  heretic  who 
says  that  the  emperor  is  not  lord  and  monarch  of  the  whole  world.  The 
Citramontane  doctors  hold  the  contrary  view;  the  emperor  never  was 
lord  of  the  whole  world,  because  in  the  days  of  the  chief  monarchies 
there  were  also  kings  who  were  never  subject  to  him ;  that  the  Roman 
emperors  sometimes  address  their  constitutions  not  "  to  all  peoples," 
but  to  all  peoples  subject  to  their  rule ;  that  in  the  practice  of  commerce 
they  distinguish  those  who  obey  the  rule,  of  Rome  from  those  who  are 
subjects  of  the  King  of  the  Persians;  that  they  also  recognize  other  free 
peoples,  with  whom  they  have  rights  of  war,  capture,  and  postliminium; 
that  although  God  has  created  two  kinds  of  powers,  ecclesiastical  and 
temporal,  yet  He  has  not  set  over  them  two  supreme  heads  alone.  They 
argue  that  when  Augustus  ordered  all  the  world  to  be  enrolled,  and  when 
Antoninus  called  himself  lord  of  the  world,  it  must  be  understood  of  the 
Roman  world  and  of  that  part  of  the  world  over  which  the  Romans 
ruled.  Ulpian  too  reads  the  constitution  of  Antoninus  as  meaning  that 
those  who  were  in  the  Roman  world  were  made  citizens  of  Rome.  The 
Jews  too  said  that  Jerusalem  was  situated  in  the  middle  of  the  world, 
that  is  to  say  in  the  middle  of  Judsea,  or  the  world  inhabited  by  the  Jews. 
Finally  they  argue  that  Bartolus,  in  declaring  that  any  who  held  a  dif- 
ferent view  was  a  heretic,  was  no  less  mistaken  on  the  point  than  were 
those  who  decreed  that  any  who  affirmed  the  existence  of  the  Antipodes 
should  be  regarded  as  a  heretic. 

Chassanaeus,  Catalogue  of  the  Glory  of  the  World,  part  V,  2S ;  Covarrwvias,  IT, 
%Q,  Peccatum;  Francis  de  Victoria,  Theological  Rejections,  V,  §§  ^,  .?,•  Grotius, 
II,  22,  §  13;  lAmnaeus,  on  Public  Law,  II,  8;  Arnisaeus,  on  the  Laiv  of  Treason, 
I,  2,  where  the  question  is  fully  discussed. 
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4.  Whether  a  prince  or  people  changes  status  by  dependency 

or  by  an  unequal  treaty? 

Clients  or  dependents  are  under  protection,  not  under  dominion,  as 
Sulla  says  In  Applan,  and  Proculus  says : 

"  As  we  recognize  that  our  clients  are  free,  though  they  are  not 
equal  to  us  In  authority  or  dignity  or  rights  generally,  so  it  must  be  recog- 
nized that  those  who  are  bound  to  respect  our  majesty  with  a  good  grace 
are  also  free.  Nor  Is  It  any  objection  to  this  that  sometimes  the  word 
'  command  '  Is  applied  to  the  superior,  and  the  word  '  obey '  to  the 
mferior,  as  happens  in  matters  In  which  both  are  interested." 

So  Thucydides  says : 

"  It  becomes  those  who  are  the  chief  parties  In  a  treaty  to  claim  no 
special  advantages  for  their  own  Interests,  but  to  have  more  influence 
than  the  other  parties  In  settling  matters  which  affect  all." 

It  often  happens,  however,  that  under  the  form  of  protection  and 
treaty  inferiors  are  subjected  to  the  sovereignty  of  superiors.  Thus 
Polybius  observes  that  the  Thessalians  were  nominally  free,  but  were 
really  under  the  sovereignty  of  the  Macedonians;  and  the  Latins  used  to 
complain  that  under  the  shadow  of  a  treaty  with  Rome  they  endured 
slavery.  This  happens  If  no  protest  Is  made  when  troops  are  brought  In 
for  a  garrison,  and  when  an  unequal  treaty  is  made  perpetual. 

Grotius,  I,  3,  §  21 ;  Bodin,  I,  y,  §  <55;  Arnisaeus,  on  the  Law  of  Treason,  I,  4.. 

5.  Whether  it  detracts  from  the  majesty  of  a  prince  or  people 

to  admit  laws  from  other  sources? 

At  the  beginning  of  the  Roman  Republic,  when  the  kings  had  been 
expelled  and  the  people  were  living  under  uncertain  jaw,  it  was  resolved 
to  send  men  to  Greece  to  bring  from  there  the  laws  which  were  written  on 
the  Twelve  Tables.  And  afterwards,  when  the  empire  was  at  its  zenith 
under  Tiberius  Claudius,  to  regulate  the  business  of  sailors  and  mer- 
chants engaged  In  maritime  trade,  the  Rhodian  laws  were  obtained  from 
the  island  of  Rhodes,  which  laws  were  inserted  in  the  Corpus  of  Roman 
Civil  Law.  Others,  however,  have  entirely  declined  to  adopt  foreign 
laws,  urging  that  those  who  adopt  the  laws  of  others  seem  also  to  recog- 
nize their  sovereignty.  Thus  the  Senate  of  Paris  by  an  ancient  decree 
and  Philip  the  Fair  by  an  edict  declared  that  no  one  should  set  up  the 
laws  of  the  Romans  against  the  customs  and  laws  of  his  own  ancestors; 
and  the  kings  of  Spain  forbade,  under  penalty  of  death,  the  citing  of  the 
laws  of  the  Romans  as  law  in  their  dominions.  But  indeed,  though  it  Is 
a  sign  of  subjection  If  the  laws  of  another  country  are  imposed  on  a 
prince  or  people  against  their  will,  it  is  not  so  if  they  adopt  them  freely 
and  voluntarily.  It  is  an  intolerable  indignity  to  set  up  foreign  laws 
against  the  Institutions  and  customs  of  one's  own  country,  and  accord- 
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ingly  the  Emperor  Antoninus  only  adopted  the  Rhodian  laws  in  so  far  as 
they  did  not  conflict  with  any  of  his  own. 

But  when  the  law  of  the  land  fails,  it  is  right  to  have  recourse  to 
the  laws  of  others,  as  the  authors  who  have  handed  down  the  feudal 
customs  admit,  when  they  lay  down  that  although  the  validity  of  Roman 
laws  does  not  extend  so  far  as  to  override  use  or  custom,  yet  whenever 
a  case  arises  which  is  not  provided  for  by  the  custom  of  the  fief,  the 
jurist  may  without  reproach  use  the  written  law,  that  is  to  say,  the  civil 
law.  So  although  Luther  publicly  burned  the  books  of  Pontifical  Law, 
yet  in  those  dominions  of  Germany  which  accept  the  Augsburg  Con- 
fession, ecclesiastical  causes  which  do  not  concern  religion  are  even  now 
decided  according  to  Canon  Law.  And  in  England,  after  the  authority 
of  the  Roman  Pontiff  had  been  repudiated.  Canon  Law,  in  so  far  as  it  is 
not  repugnant  to  the  statutes  of  the  royal  prerogative  and  the  customs 
of  the  realm,  is  accepted;  and  for  the  same  reasons  military  causes  and 
maritime  causes  for  which  the  common  law  of  the  realm  does  not  pro- 
vide are  tried  in  the  courts  of  the  constable  and  the  admiral  respectively 
according  to  the  Roman  Civil  Law. 

Ditffst,  I,  ^,  2,  4;  Jacobus  Gothofredus  on  the  authority  of  the  Lex  Rhod'ta, 
Digest,  XI l',  2,  q:  Bodin,  I,  8.  §/o/;  Choppin,  on  the  Domain  of  France,  II, 
§  5;  Valentine  Forster,  on  the  retention  of  the  Canon  Laiv  in  Reformed  Univer- 
sities; Statute  of  Henry  Fill ;  Selden,  Dissertation  on  Fleta. 

6.  Whether  a  prince  has  sovereignty  over  another  prince 
in  his  own  territory? 
When  Mary  Queen  of  Scots  was  accused  of  treason  and  condemned 
to  death  by  the  judgment  of  the  delegates  in  England,  there  were,  as 
Camden  says,  good  judges  who  said  that  she  had  been  too  harshly  dealt 
with,  because  she  was  a  free  and  sovereign  princess  over  whom  God 
alone  had  authority;  that  she  could  not  be  guilty  of  treason,  not  being  a 
subject;  and  that  an  equal  has  no  power  over  an  equal;  for  which  reason 
the  judgment  of  the  Emperor  against  Robert  of  Sicily  was  pronounced 
void,  because  Robert  was  not  a  subject  of  the  empire.  Others  took  a 
different  view,  urging  that  she  was  subject,  not  indeed  by  origin,  but  a 
temporary  subject;  for  there  can  not  be  in  one  kingdom  two  princes 
absolute  in  point  of  authority;  and  an  equal  has  power  over  an  equal 
whenever  the  one  submits  to  the  judgment  of  the  other,  either  expressly 
by  words  or  impliedly  by  making  a  contract,  or  committing  a  wrong, 
within  the  jurisdiction  of  the  other;  and  they  assert  that  the  Pope  an- 
nulled the  Emperor's  decision  against  Robert  of  Sicily  because  the  act 
was  not  committed  in  the  Imperial  territory,  but  in  the  Papal.  Lastly, 
they  point  out  that  there  is  no  great  example  which  does  not  contain  an 
element  of  injustice. 

Camden,  Elizabeth,  T5S6,  on  the  Reasons  of  the  ambassador  of  the  King  of 
France,  and  the  replies  given  to  the  same;  Gentilis,  III,  8,  on  the  judgment  of 
Charles,  King  of  Naples,  against  Conradine. 
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y.  Whether  a  people  is  to  be  regarded  as  the  same,  when 
its  government  has  been  changed? 
Aristotle  denies  that  a  state  is  the  same  after  a  change  in  its  form 
of  government,  just  as,  he  says,  a  melody  is  not  the  same  when  it  passes 
from  the  Dorian  to  the  Phrygian  mode.  But  whether  in  such  a  case  the 
debts  of  a  state  ought  to  be  paid,  is  another  question  which  statesmen  and 
jurists  may  decide  differently.  And  just  as  a  regiment  may  be  regarded 
in  two  aspects,  as  governed  by  its  officers  and  as  serving  in  war,  so  a 
state  may  be  regarded  in  one  aspect  as  a  relation  between  the  parts  which 
govern  and  are  governed,  and  in  another  as  a  legal  association;  and  on 
this  latter  view  the  Roman  people  was  the  same  people  under  kings, 
consuls,  and  emperors. 

Grotius,  II,  p,  §  J. 

8.  Whether  a  people  is  changed  by  a  change  of  place? 

If  a  people  migrates,  whether  voluntarily,  on  account  of  famine,  or 

compulsorily,  it  does  not  cease  to  be  the  same  people;  but  if  there  is  a 

departure  to  form  colonies,  a  new  people  comes  into  being,  for,  says 

Thucydides,  they  are  not  dismissed  to  be  slaves,  but  to  enjoy  equal  rights. 

Grotius,  II,  9,%%  7  and  3. 

g.  Whether  a  prince  may  ennoble  his  own  subject  in  the 
territory  of  another  prince? 

When  the  Emperor  Sigismund  wished  to  create  the  Count  of  Sax- 
ony a  Duke  at  Lyons,  the  Governor  of  Lyons  opposed  him  so  strenuously 
that  the  Emperor  was  unable  to  exercise  his  power  freely  before  he  had 
left  the  territory  of  the  Kingdom  of  France.  And  when  the  Emperor 
Charles  the  Fifth,  after  being  received  in  France  with  most  generous 
hospitality  by  King  Francis,  had  created  a  number  of  barons  and  knights 
on  the  petition  of  the  said  king,  a  question  afterwards  arose,  and  it  was 
decided  that  the  creations  were  invalid.  The  reason  given  is  that  a 
prince  outside  his  own  territory  is  no  more  than  a  subject  and  can  not 
exercise  the  rights  of  a  prince  without  infringing  the  dignity  of  the  other 
prince.  Yet  despite  these  objections  the  contrary  view  is  rightly  upheld, 
that  a  prince  as  regards  his  own  subjects  does  not  cease  to  be  a  prince  in 
the  territory  of  a  friendly  prince ;  for  matters  belonging  to  his  voluntary 
jurisdiction  may  be  exercised  outside  his  territory,  especially  if  (as  is 
said  to  have  been  the  case  with  Charles  the  Fifth)  the  act  is  done  with 
the  consent  of  the  prince  of  the  territory. 

Bod'in,  I,  Q,  %202;  Sleidantis,  Commentaries,  book  XII ;  Jostas  Nolden,   on 
Nobility,  ch.  2,  184;  Digest,  I,  16,  2. 
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10.  IFhether  a  subject  on  whom  a  title  has  been  conferred  by  a  for- 
eign prince  ought  to  enjoy  the  same  in  his  own  country? 

For  his  brilliant  services  in  the  Hungarian  war  against  the  Turks 
at  Gran,  the  Emperor,  by  letters  of  honor,  created  Thomas  Arundell 
of  Wardour  a  count  of  the  Holy  Empire,  and  all  his  posterity  and 
descendants  counts  and  countesses.  When,  on  his  return,  he  began  to 
exalt  himself  among  the  people  in  virtue  of  this  title  of  honor,  the  ques- 
tion arose  whether  such  a  title  conferred  by  a  foreign  prince,  without  the 
queen's  consent,  ought  to  be  recognized.  Some  thought  that  rewards  of 
valor  ought  to  be  recognized,  by  whatever  prince  they  were  conferred; 
for  valor  decays  unless  those  who  have  done  good  service  are  encouraged 
by  rewards.  They  pointed  out  that  Henry  the  Third,  King  of  England, 
recognized  Reginald  Mohun  created  Count  of  Somerset  by  the  Roman 
Pontiff;  and  that  Henry  the  Eighth,  when  Robert  Curzon  had  been 
created  Baron  of  the  Holy  Empire  by  the  Emperor  Maximilian  the  First, 
in  recognition  of  his  military  valor,  was  so  pleased  that  he  enrolled  him 
among  the  barons  of  England.  The  barons  of  England,  however,  fore- 
seeing that  this  practice  would  diminish  the  privileges  and  the  dignity  of 
themselves  and  their  order,  argued  against  it  thus:  Such  titles  of  dis- 
tinction ought  neither  to  be  accepted  by  subjects  nor  recognized  by  the 
prince;  to  the  prince  alone  it  appertained  to  distribute  dignities  among 
his  subjects,  following  the  decree  of  the  Emperor  Valerian,  that  "  That 
alone  shall  be  a  title  of  honor  which  is  borne  by  our  command  " ;  the 
majesty  of  the  prince  and  the  obedience  of  his  subjects  were  much  im- 
paired if  they  should  be  permitted  to  accept  honors  from  foreign  princes. 
In  the  Republics  of  Venice  and  Genoa  any  who  accepted  ecclesiastical 
dignities  from  the  Pope,  or  civil  dignities  from  a  foreign  prince  were  not 
called  to  office  in  the  State,  as  men  whose  loyalty  was  suspect;  that 
Mohun  had  not  been  recognized  in  England  as  a  count  was  clear  from 
the  public  records;  and  Henry  the  Eighth  had  treated  Curzon  as  a 
baron  of  England  in  order  to  destroy  without  delay  the  shadowy  title  of 
Baron  of  the  Holy  Empire;  he  had  not  granted  a  vote  In  Parliament. 
The  Queen  when  consulted  on  the  subject  declared  that,  as  it  does  not 
become  modest  women  to  cast  their  eyes  on  any  man  save  their  husbands, 
so  subjects  ought  not  to  look  on  any  prince  save  him  whom  God  has  given 
them.  "  I  would  not  have  my  sheep  branded  with  another's  mark,  I 
would  not  have  them  follow  the  call  of  a  strange  shepherd."  For  the 
same  reason,  two  years  previously,  the  Queen  compelled  Nicolas  Clif- 
ford and  Antony  Shirley,  whom  the  King  of  France  had  enrolled  in  the 
order  of  St.  Michael,  to  make  their  resignation,  to  send  back  their 
insignia,  and  to  see  that  their  names  were  removed  from  the  rolls  of  the 
order.  W^hen  the  King  of  France  heard  of  it  he  is  reported  to  have 
said:    "  If  the  Queen  wishes  to  do  a  like  favor  to  myself,  she  can,  if  she 
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choose,  elect  any  scheming  Frenchmen  whom  she  next  sees  in  England, 
to  the  order  of  Arthur's  Round  Table." 
Camden,  Annals,  isgd  and  1594, 

II.  Whether,  when  the  same  prince  is  head  of  two  kingdoms,  one 
born  in  one  kingdom  has  the  rights  of  a  subject  in  the  other? 

By  the  English  common  law  a  stranger,  or  one  born  out  of  the 
kingdom,  can  not  inherit  lands  or  estates  within  the  kingdom.  When 
James,  King  of  Scotland,  succeeded  Elizabeth  on  the  throne  of  England, 
Robert  Calvin,  born  in  the  kingdom  of  Scotland,  brought  an  action 
against  John  Bingley,  claiming  certain  lands  in  the  city  of  London  by 
right  of  inheritance.  To  this  Bingley,  on  the  other  side,  objected  that 
Calvin  was  an  alien,  having  been  born  in  the  kingdom  of  Scotland,  within 
the  allegiance  of  the  King  of  Scotland,  and  without  the  allegiance  of 
the  King  of  England;  and,  therefore,  that  he  could  not  be  the  heir  of 
lands  within  the  kingdom  of  England  nor  bring  an  action  for  the  same. 
For  Bingley  it  was  argued  that  although  the  two  kingdoms  of  England 
and  Scotland  were  subject  to  King  James,  yet  the  two  kingdoms  had  been 
and  still  were  distinct  and  separate :  that  each  kingdom  had  its  own 
crown,  its  own  laws,  its  own  separate  seal;  and  it  was  regarded  as  an 
established  principle  that  when  two  rights  meet  in  one  person,  the  result 
is  the  same  as  if  they  resided  in  different  persons.  For  Calvin  it  was 
contended  that  it  was  clear  from  the  English  judicial  records  that  when 
the  same  persons  were  Kings  of  England  and  Dukes  of  Normandy  and 
Aquitaine,  which  also  had  different  laws  and  customs,  subjects  of  the 
duchies  were  capable  of  inheritance  in  England;  and  that  even  then  the 
same  right  was  admittedly  competent  to  subjects  born  in  Ireland  and  the 
islands  of  Guernsey  and  Jersey.  And  so  the  Lord  Chancellor  and  twelve 
judges,  that  is  the  entire  court  with  two  exceptions,  gave  judgment  in 
favor  of  Calvin.  Of  these  two  the  Chancellor  said  that  just  as  the 
doubts  of  the  Apostle  Thomas  gave  occasion  for  more  firmly  believing 
in  the  resurrection  of  Christ,  so  the  hesitation  of  the  two  (whose  names 
were  Thomas)  gave  their  brethren  the  stronger  grounds  for  confirming 
their  opinion. 

Speech  of  Lord  Chancellor  Egerton  in  the  Exchequer  Chamber,  Coke,  Reports, 

book  yii. 

12.  Whether  a  citizen  or  a  subject  may  leave  his  country  or 
state  without  obtaining  permission? 

We  know,  says  Grotius,  that  there  are  peoples,  the  Moschi  for 
example,  where  this  Is  not  allowed,  and  we  admit  that  a  society  can  be 
formed  with  this  as  one  of  its  conditions,  and  that  customs  have  the 
force  of  an  agreement.  But  we  ask  what  ought  to  be  the  rule  by  nature, 
in  the  absence  of  any  special  agreement  on  the  point.    And  certainly  it 
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is  clear  enough  that  the  citizens  can  not  depart  in  a  body.  For  if  that 
were  allowed,  civil  society  could  no  longer  subsist.  As  for  the  departure 
of  individuals,  the  case  seems  different.  Every  one  has  the  free  power, 
says  the  jurist  Tryphonius,  of  determining  his  own  state;  and  Cicero  in 
the  Pro  Balbo  approves  of  the  principle  that  no  one  shall  remain  in  a 
state  against  his  will,  and  he  says  it  is  the  foundation  of  liberty  that  every 
man  should  be  free  to  decide  whether  he  will  retain  or  abandon  his 
own  rights.  Yet  here,  too,  the  rule  of  natural  justice  must  be  observed 
that  there  is  no  such  right,  if  the  interests  of  the  society  so  require.  For, 
as  Proculus  rightly  says,  it  is  not  the  private  interest  of  one  member  of 
the  society  that  is  to  be  observed,  but  the  advantage  of  the  society  as  a 
whole.  Now  it  is  to  the  interest  of  a  civil  society  that  a  citizen  should 
not  leave  if  a  large  debt  has  been  contracted,  unless  he  is  prepared  to 
pay  his  share  at  once.  So,  too,  if  a  war  has  been  undertaken  in  reliance 
on  the  number  of  the  citizens,  especially  if  a  siege  is  imminent,  unless  the 
citizen  is  ready  to  provide  an  equally  efficient  substitute  to  defend  the 
state.  Beyond  these  cases,  it  may  be  considered  that  peoples  agree  to 
the  free. departure  of  citizens. 

Grotius,  II,  5,  §  24. 

/5.  Whether  the  same  person  may  he  a  citizen  of  two  states 
at  the  same  time? 

Cicero  In  his  speech  "  Pro  Cornelio  Balbo  "  says : 

"  A  wonderful  and  admirable,  aye,  an  inspired  principle  has 
been  established  by  our  forefathers  from  the  beginning  of  the  Roman 
name — that  no  Roman  can  be  a  citizen  of  more  than  one  state;  for 
the  dissimilarity  of  states  necessarily  involves  variety  in  law." 

But  Cicero  also  says,  in  the  second  book  of  the  Laws,  that  he  and 
all  citizens  have  two  countries,  one  by  nature,  the  other  by  law,  as  for 
example  Cato  who  was  born  at  Tusculum  and  was  adopted  into  the 
society  of  the  people  of  Rome.  This  was  supported  by  the  opinions  of 
the  jurists:  thus  Paulus  says  that  the  senators  would  in  this  way  seem 
to  have  a  domicile  in  the  city,  and  yet  they  are  also  deemed  to  have  a 
domicile  in  the  place  of  their  origin.  And  the  Emperor  Antoninus  said 
to  Silvanus:  "  Since  you  claim  to  be  a  Biblian  by  origin,  but  to  reside  at 
Berytus,  you  are  rightly  compelled  to  discharge  public  duties  in  both 
cities." 

To  this  it  is  answered  that  although  Cicero  allows  that  citizens  may 
have  two  countries,  and  in  the  Laws  is  ready  to  grant  two  domiciles  in 
different  states,  yet  this  only  holds  good  of  cities  subject  to  Rome,  since 
one  country  or  state  contains  the  other;  or  again  when  the  two  cities  are 
under  the  same  prince,  as  Biblus  and  Berytus  belonged  to  the  same  prov- 
ince, Phoenicia.  And  the  inference  that  a  man  with  property  in  different 
places  Is  therefore  bound  to  discharge  public  duties  in  those  places  does 
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not  hold  good  when  a  man  removes  to  a  foreign  state  which  is  subject  to 
a  foreign  people  or  prince,  or  when  it  is  a  question  of  civil  privileges. 
This  distinction  is  accepted  by  Baldus  the  Perugian,  who  says  that  a 
Perugian,  that  is,  a  man  born  at  Perugia,  who  lives  at  Siena  or  Florence, 
does  not  leave  his  place  of  origin,  because  Perugia,  Siena,  and  Florence 
are  in  the  same  province ;  but  when  a  man  removes  to  another  province 
he  abandons  his  place  of  origin,  changes  his  state,  and  is  reckoned  as 
belonging  to  the  new  province  and  state. 

Jean  Racquet,  Treatise  on  the  Droit  d'Aulain,  chs.  39  and  41,  in  the  suit  be- 
tiueen  Cenamy  and  Longueial;  Digest,  I,  g,  II;  Code,  X,  38,  4;  Baldus  on  Code, 
IV,  12;  Grotius,  II,  5,  §  24. 

/^.  Whether  one  who  has  lived  for  a  long  time  in  a  foreign 

kingdom  and  has  married  there  is  to  be  regarded  as 

having  renounced  the  country  of  his  birth? 

On  the  death  of  Jean  de  Cenamy  in  France,  Jean  de  Longueval 
entered  upon  the  inheritance  in  right  of  Isabella  d'Asnieres,  his  wife, 
a  kinswoman  and  legatee  under  the  will  of  the  deceased.  Some  years 
later  proceedings  about  the  inheritance  were  instituted  against  Lon- 
gueval to  establish  the  title  of  Pandolphe  de  Cenamy,  the  brother  of 
Jean.  Longueval  objected  to  Pandolphe's  title,  that,  although  he  had  in- 
deed been  born  in  Paris,  yet  he  had  lived  at  Venice  for  more  than  thirty 
years,  had  established  a  domicile  there,  had  married  a  wife  and  be- 
gotten children,  and  accordingly  had  lost  all  the  rights  of  a  subject  of 
the  Kingdom  of  France.  He  argued  that  a  man  becomes  a  citizen  of  the 
state  into  which  he  is  received,  because,  as  Tacitus  says,  where  a  stranger 
enters  into  a  marriage  alliance  the  land  to  which  he  comes  is  his  country; 
and  the  prophet  Ezekiel  said,  strangers  who  come  to  you  and  beget  sons 
among  you  shall  be  to  you  as  native-born. 

For  Pandolphe  it  was  contended  that,  although  he  had  lived  long 
at  Venice,  he  retained  the  rights  of  his  place  of  origin,  and  therefore  the 
rights  of  nature;  because  on  the  authority  of  Cicero  no  man  loses  his 
citizenship  except  of  his  own  action;  nay,  as  the  Emperor  Diocletian 
says,  no  man,  even  of  his  own  wish,  can  divest  himself  of  his  citizenship 
of  origin.  It  was  urged  that  Pandolphe  while  living  at  Venice  had 
never  been  given  citizen-rights  there,  and  that  no  man  can  become  a 
citizen  unless  he  is  enrolled  as  a  member  of  the  state :  just  as  men  who 
lived  at  Rome  did  not  become  Roman  citizens  unless  they  received  the 
right  of  the  Roman  toga.  As  to  the  custom  of  France,  an  alien,  however 
long  he  lived  in  the  kingdom,  could  not  enjoy  the  civil  rights  of  the  king- 
dom unless  they  had  been  extended  to  him  by  the  favor  and  grant  of  the 
prince.  To  this  Longueval  replied  that  also  according  to  the  opinion 
of  Cicero  a  man  could  divest  himself  of  citizenship,  not  only  by  com- 
mitting crime,  but  also  by  abandoning  his  own  state  and  enrolling  himself 
as  a  member  of  another,  and  he  pointed  to  the  fact  that,  as  Tranquillus 
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records,  a  Roman  citizen  was  held  before  Nero  to  be  an  alien  because  he 
had  abandoned  his  citizenship  of  his  own  choice  and  without  committing 
any  crime.  He  argued  that  a  tree  of  ours,  which  has  pushed  its  roots 
into  another's  land,  changes  ownership,  ceases  to  be  ours,  and  inheres 
in  the  soil  of  the  other.  That  at  Rome  it  was  necessary  to  obtain  the 
toga,  and  in  the  kingdom  of  France  letters  of  naturalization,  as  they 
were  called,  were  requirements  introduced  on  account  of  the  importance 
of  the  countries  or  for  some  special  reason ;  other  nations  were  not  in  the 
habit  of  enrolling  citizens  by  name  or  of  making  a  formal  gift  of  citizen- 
rights.  These  and  other  arguments  for  himself  and  for  his  opponent 
are  recorded  by  Longueval,  who  was  an  advocate  at  Paris. 

The  president  of  the  Parisian  Court,  however,  gave  judgment  for 
Cenamy,  and  the  Court  of  Parliament,  to  which  Longueval  appealed, 
upheld  the  decision.  Bacquet  says  that  the  judges  were  influenced  by 
special  reasons,  and  that  their  opinions  in  this  case  must  not  be  regarded 
as  stating  the  general  law.  Perhaps,  however,  they  had  regard  to  the 
principle  that  though  residence  and  domicile  in  a  foreign  kingdom  are 
sufficient  to  make  a  man  subject  to  the  jurisdiction  and  liable  to  the  dis- 
charge of  public  burdens,  yet  they  are  not  sufficient  to  make  him  a  citizen 
in  the  sense  that  he  shares  in  those  civil  privileges  which  belong  to  those 
born  in  the  kingdom,  without  the  supervention  of  a  special  enrolment. 
This  was  the  rule  not  merely  at  Rome  and  in  France,  but  also  elsewhere. 
Thus  Cicero  says : 

*'  By  our  law  any  man  can  change  his  state,  provided  that  he  is 
adopted  by  the  state  to  which  he  wishes  to  belong:  so  that,  if  the  Gadi- 
tanians,  for  example,  were  to  pass  a  decree  about  some  Roman  citizen 
by  name,  he  has  power  to  change  his  state." 

And  Plutarch  records  that  Solon  enrolled  as  citizens,  exiles  and 
others  who  had  come  to  Athens  of  their  own  accord :  and  to  be  admitted 
to  office  is  the  same  as  enrolment.  Cicero  relates  that  this  happened  to 
certain  Roman  citizens,  who,  ignorant  of  the  risk  of  losing  their  Roman 
citizenship,  occupied  seats  among  the  Areopagites  with  a  particular  tribe 
and  number.  Pomponius  Atticus,  however,  was  wiser,  for  although  he 
lived  long  in  Athens,  he  refused  for  that  reason  to  accept  the  honors 
offered  to  him. 

Bacquet,  Droit  d'Aubain,  ch.  41;  Egii'inarius  Baro,  commentary  after  the  last 
law  of  Digest  I,  5. 

/5.  Whether  one  born  in  a  foreign  kingdom  is  entitled  to  the  rights 
of  a  subject  in  the  country  of  his  paternal  origin? 

Mary  Mabel,  born  of  French  parents  in  England,  sued  John  de 
Valle,  the  son  and  heir,  for  a  share  of  the  goods  of  her  grandmother 
Adenetta  de  Valle,  who  died  at  Paris.  De  Valle  objected  that  she  was 
born  in  England,  a  foreign  kingdom,  and  that  therefore,  as  she-was  an 
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alien,  she  had  no  right  to  succeed  in  France.  For  Mabel  it  was  replied 
that  even  if  she  was  born  in  England,  still  her  place  of  origin  was  France, 
where  her  parents  were  born,  and  that  she  had  a  right  to  succeed  in 
France,  which  though  not  her  own  country  of  origin,  was  that  of  her 
father,  the  more  so  as  she  had  come  to  France  with  the  intention  of 
remaining  and  acquiring  a  domicile  there,  as  was  proved  by  letters  from 
the  king.  The  view  that  the  place  of  her  father's  origin  gave  her  a 
sufficient  title  was  supported  by  many  authorities  on  the  civil  law.  Thus 
Ulpian  says:  "  The  son  of  two  Campanian  parents  is  a  Campanian  "; 
and  "  The  son  follows  the  state  where  the  father  was  actually  born,  not 
the  domicile  of  the  father."  And  in  support  of  the  argument  from 
Mabel's  return  to  France,  Ulpian  says  again,  "  A  son  born  among 
enemies  has  the  rights  of  a  son  if  he  returns  to  his  father's  country  by 
postliminium." 

It  was  replied  on  the  part  of  de  Valle  that  France  was  not  subject 
to  the  Roman  civil  law ;  that  by  the  custom  of  the  land  and  the  alien  law, 
commonly  called  the  "  Droit  d'Aubain,"  regard  must  be  had  to  the  place 
of  origin  or  birth,  not  to  family  or  descent ;  and  that  by  this  law  sons  born 
in  France  succeed  to  their  alien  parents  who  die  in  France,  which  would 
not  be  the  law  if  the  birthplace  of  the  parents  and  not  that  of  the  children 
were  taken  into  account.  Sons  born  among  enemies,  It  was  submitted, 
enjoy  the  benefits  of  postliminium  because  their  parents  In  captivity 
acquire  no  rights  among  the  enemy:  whereas  Mabel's  parents  had  ac- 
quired rights  in  England  where  they  had  lived  for  twenty  years.  Judg- 
ment was  given  for  Mary  Mabel  on  the  first  ground  and  on  the  second. 
On  the  point  that  she,  born  of  French  parents,  had  come  to  France  with 
the  Intention  of  remaining  there,  the  judgment  followed  the  authority 
of  the  decision  of  Boerlus  of  Bordeaux,  by  which  it  was  laid  down  that  a 
son,  conceived  and  born  In  Spain  of  a  French  father  and  mother,  who 
had  gone  to  Spain  with  the  Intention  of  living  there  all  their  lives,  having 
returned  to  France  to  his  father's  domicile  of  origin  with  the  intention 
of  remaining  there,  should  be  admitted  by  the  custom  of  France  to  the 
right  of  "  retraction,"  that  Is,  to  redeem  possessions  sold  by  his  father; 
for  the  paternal  origin,  united  with  the  domicile  acquired  by  the  son,  was 
held  to  outweigh  the  son's  own  origin,  especially  In  circumstances  raising 
a  presumption  favorable  to  that  view. 

Bacquet,  Droit  d'Aubain,  V,  39;  Boertus,  Decisions,  13;  Matthaeus  de  Afflictis, 
Neapolitan  Decisions,  384;  Bertrand,  Opinions,  III,  157,  §  16,  and  IV,  177. 

16.  Whose  subject  is  one  who  has  been  surrendered  by  his  own 

people,  and  not  received  by  another  people? 

Mancinus  was  surrendered  by  the  Romans  for  having  made  an 

unauthorized  peace  with  the  Numantines.     Not  being  received  by  the 

Numantines,  he  returned  to  Rome  and  entered  the  senate,  from  which 
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Publius  Rutilius,  tribune  of  the  people,  ordered  him  to  be  led  out,  saying 
that  a  man  whom  the  paterpatratus  had  surrendered  was  not  a  Roman 
citizen.  Some  have  held  that  Mancinus,  since  he  was  not  received  by  the 
enemy,  remained  a  citizen;  and  this  view  is  supported  by  Cicero,  who 
says  that  a  man  can  not  be  said  to  be  surrendered  who  is  not  accepted; 
for  there  is  not  deemed  to  be  either  gift  or  surrender  unless  there  is 
acceptance. 

Others  have  agreed  with  the  tribune  of  the  people,  that  a  man 
whom  the  State  has  rejected  ceases  to  be  a  citizen,  even  though  he  is  not 
accepted  by  the  enemy,  no  less  than  a  man  under  the  interdiction  of  fire 
and  water,  or  under  sentence  of  deportation  to  an  island.  The  jurist 
Modestinus  seems  to  accept  this  view,  giving  his  opinion  that  a  man  who 
is  surrendered  to  the  enemy  and  returns  to  his  own  country,  unless  re- 
ceived by  his  countrymen,  is  not  a  citizen;  and  this  seems  to  be  the  better 
view,  for  Pomponius  records  that  a  law  was  passed  making  Mancinus  a 
Roman  citizen,  which  would  have  been  superfluous  if  he  had  remained  a 
citizen  without  it. 

Ayala,  I,  1 5,  §  24.;  Digest,  XLIX,  15,  4;  Digest,  L,  7. 

/7.  Whether  a  refugee  who  has  passed  into  the  allegiance  of  another 
prince  is  bound  by  the  laws  of  his  own  country? 

John  Story,  an  English  refugee,  having  been  enticed  on  board  a  ship  , 
which  was  said  to  have  conveyed  heretical  books  to  the  Netherlands, 
was  carried  to  England,  where  he  was  accused  of  treason  for  having 
revealed  plans  for  invading  England.  He  refused  to  submit  to  the  laws, 
on  the  ground  that  he  had  abandoned  England  and  placed  himself  under 
the  allegiance  of  the  King  of  Spain;  but  on  the  authority  of  the  jurists 
he  was  condemned  and  punished  as  a  traitor;  since  no  man  can  divest 
himself  of  the  country  in  which  he  was  born,  or  the  land  of  his  birth,  or 
renounce  allegiance  to  his  prince  at  pleasure.  Perhaps  it  ought  to  have 
been  decided  otherwise  if  Story  had  been  banished  from  England;  for 
an  exile  who  subjects  himself  to  the  power  of  another  sovereign  and  is 
received  by  him  is  not  bound  by  the  authority  of  his  former  sovereign. 

Camden,  Annals,  1571;  Bodin,  I,  6,  %5Q:  Grotius,  II,  5,  §25. 
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Section  III. 

Of  Questions  of  Ownership  between  those  at  Peace. 

Questions  of  ownership  between  those  at  peace  include  questions 
of  Occupation,  Prescription,  Probability  of  Right,  Transfer, 
and  Succession. 

1.  Whether  possession  of  a  thing  can  be  acquired  by  the 

throwing  of  a  javelin? 

The  Andrians  and  Chalcidians,  having  set  out  for  Thrace  to  seek  a 
new  home,  and  receiving  news  that  the  barbarians  had  abandoned  Acan- 
thus, sent  scouts,  who,  having  ascertained  that  the  barbarians  had  fled 
and  the  place  was  deserted,  began  a  race  to  decide  which  people  should 
by  prior  occupation  acquire  the  city,  which  they  regarded  as  aban- 
doned. As  the  Chalcidian  was  the  swifter,  the  Andrian  hurled  a  spear 
and  planted  it  in  the  gate  of  the  city,  and  called  out  that  he  was  first  with 
his  javelin;  the  Chalcidian,  on  the  other  hand,  exclaiming  that  he  was 
first  with  his  person.  A  discussion  having  arisen  from  this  incident,  they 
called  in  the  Parians,  Samlans,  and  Erythraeans  as  arbitrators.  The 
Andrians  urged  that  it  was  not  necessary  to  apprehend  with  the  person 
the  possession  of  a  thing  abandoned;  it  might  be  apprehended  by  the 
eyes,  and  intention  alone ;  but  here  a  weapon  had  been  hurled  as  well,  and 
therefore  they  were  lawfully  in  possession;  for  if  possession  may  be 
acquired  by  breaking  a  twig,  throwing  a  pebble,  or  delivering  a  rod,  why 
not  by  the  hurling  of  a  spear?  The  Chalcidians,  on  the  other  hand, 
contended  that  it  was  one  thing  to  obtain  possession  by  delivery  from 
another  by  this  or  that  method,  another  to  occupy  a  thing  without  any 
delivery;  for  as  long  as  a  thing  is  not  held  by  another,  it  may  become  the 
property  of  the  occupant;  as  one  who  has  wounded  a  wild  animal  is  not 
considered  its  owner  until  he  has  caught  it  physically,  for  many  things 
may  happen  to  prevent  him  catching  it;  so,  after  the  gate  had  been  struck, 
it  might  have  happened  that  he  who  had  thrown  the  javelin  would  fail 
to  get  possession  of  the  city.  The  decision  was  given  in  favor  of  the 
Andrians  by  the  majority,  for  the  Samlans  and  Frvfhr^^ns  voted  for 
them  and  only  the  Parians  for  the  Chalcidians,  as  Plutarch  relates. 

Ayrault,  Judgments,  V,  21,  J. 

2.  Whether  the  sea  may  he  appropriated  by  occupation? 

The  jurist  Ulplan  says  that  the  sea  Is  open  to  all,  and  Celsus  that 
the  use  of  the  sea  is  common  to  all.    Paulus,  however,  maintains  that  if 
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a  special  right  over  the  sea  belongs  to  any  man,  an  action  by  him  lies  where 
he  is  in  possession.  It  is  admitted,  says  Grotius,  that  the  Law  of  Nations 
does  not  forbid  the  acquisition  of  sovereignty  over  the  sea;  and  so  Dio 
Cassius,  he  says,  spoke  of  "  all  the  sea  which  belongs  to  the  Roman 
Empire  " ;  and  in  the  year's  truce  of  the  Peloponnesian  War  the  Mega- 
rians  were  permitted  to  navigate  the  sea  belonging  to  the  territory  of 
themselves  and  their  allies;  he  even  concedes  more  than  this  where  the 
same  prince  holds  the  territories  bordering  a  sea  on  either  side,  as  hap- 
pened in  the  case  of  the  English  Channel  when  the  King  of  England 
was  Duke  of  Aquitaine  and  lord  of  several  places  on  the  coast. 

Morisotus,  however,  maintains  that  even  if  the  kings  of  England 
were  dukes  and  lords  of  Gascony  and  Aquitaine,  yet  they  acknowledged 
the  king  of  France  as  their  overlord  in  those  parts;  and  hence,  although 
the  use  and  profit  of  the  sea  of  Aquitaine  and  Normandy  was  with  them, 
the  jurisdiction  and  supreme  lordship  over  it  remained  with  the  kings  of 
France. 

John  du  Tillet,  however,  in  the  second  book  "  De  Rebus  Gallicis," 
frankly  admits  that  the  kings  of  France  had  no  sovereignty  over  the  sea, 
for  their  kingdom  had  been  cut  down  by  partitions  and  the  kings  confined 
to  narrower  dominions,  because  powerful  vassals  held  the  chief  fiefs 
with  full  sovereign  power,  if  you  except  their  fealty;  for  the  King  of 
England,  he  says,  held  the  duchies  of  Normandy  and  Aquitaine,  Brit- 
tany had  its  own  duke,  and  Flanders,  Toulouse,  and  Provence  their 
counts. 

Grotius,  II,  3, 13,  and  fully  in  the  notes  thereto;  Morisotus,  Maritime  World,  II, 
tg:  Grotius,  The  Free  Sea;  IVilUam  Wehvood,  Reply  to  Grotius;  John  Selden, 
The  Closed  Sea. 

5.  Whether  princes  or  owners  of  a  territory  may  appropriate 
things  cast  up  on  the  shore? 

The  Emperor  Constantine  Augustus  thus  decreed : 
"  Whensoever  by  shipwreck  a  ship  shall  be  driven  to  shore,  or  shall 
put  in  to  any  land,  it  shall  belong  to  the  owners,  and  my  treasury  shall 
not  intervene ;  for  what  right  has  the  treasury  in  the  calamity  of  another, 
that  it  should  claim  a  profit  from  so  grievous  an  event?  " 

But  by  later  law,  or  rather  by  an  evil  custom,  it  has  become  the  rule 
that  those  who  possess  territories  bordering  on  the  sea  may  plunder  the 
goods  of  shipwrecked  persons  which  are  driven  to  shore,  as  well  of 
subjects  as  of  foreigners.  So  when  the  ambassador  of  the  Emperor 
complained  before  Henry  the  Second,  King  of  the  French,  that  two  ships 
cast  ashore  had  been  captured  by  Jourdan  Ursin,  and  claimed  to  have 
them  restored,  the  Constable,  Anne  de  Montmorenci,  replied  that  things 
cast  ashore  belonged  by  the  Law  of  all  Nations  to  the  prince  who  ruled 
the  shores. 
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Rene  Choppin  records  that  in  Sicily,  on  the  Italian  shores,  and 
in  England,  the  profits  of  wrecks  are  accounted  royal  perquisites;  and 
also  that  the  same  right  belongs  to  the  Duke  of  Brittany;  for  as  the 
Breton  princes  foresaw  the  occurrence  of  frequent  wrecks  on  that  rocky 
and  harborless  coast,  they  issued  an  edict  limiting  the  right  of  persons  to 
put  to  sea  at  their  own  will,  under  which  the  dukes  gave  licenses  to 
those  about  to  make  a  voyage,  after  they  had  first  consulted  persons  well 
acquainted  with  the  sea  and  the  coasts;  and  if  any  neglected  to  secure 
this  leave,  and  a  shipwreck  occurred,  what  remained  of  the  ships  and 
the  cargoes  was  confiscated  to  the  state.  This  rule  might  not  unreason- 
ably be  established  by  a  prince  so  as  to  affect  his  subjects,  but  it  could  not 
confer  any  right  to  the  goods  of  foreigners. 

Code,  XI,  5, 1;  Bodin,  I,  last  chapter,  §  /7/;  Choppin,  on  the  Domain  of  France, 

I,  last  chapter,  §  10. 

4.  Whether  a  newly  founded  city  belongs  to  the  territory 
in  which  it  is  founded? 

The  Jews  and  Syrians  contended  for  the  city  of  Caesarea  before 
Nero;  the  Jews  maintained  that  it  had  been  founded  by  Herod,  that 
Herod  had  led  a  colony  of  Jews  thither,  and  that  it  was  therefore  a 
Jewish  city;  the  Syrians,  on  the  other  hand,  urged  that  it  had  been 
founded  in  Syrian  territory,  and  that  Herod  had  advanced  and  enlarged 
it,  rather  than  founded  it.  For  whereas  formerly  it  was  known  as  Turris 
Stratonis,  and  inhabited  by  Syrians,  Herod  had  called  it  Cassarea,  chang- 
ing the  old  name,  but  not  the  old  colonists,  and  it  was  incredible  that  he 
had  built  it  with  the  intention  of  assigning  it  to  the  Jews,  because  in 
Cassarea  he  had  set  up  temples,  and  in  the  temples  images,  which  are  not 
allowed  among  the  Jews.  The  Emperor  was  convinced  by  these  argu- 
ments and  held  that  it  belonged  to  the  Syrians. 

Ayrault,  Judgments,  V,  21,  7. 

5.  Whether  ownership  and  right  may  be  determined  by  conjecture? 

When  the  Athenians  and  Megarians  v/ere  vigorously  contending 
for  the  island  of  Salamis,  the  Spartans  Critolaidas,  Amompharetus, 
and  Cleomenes,  were  called  in  as  arbitrators,  and,  Solon  pleading  the 
Athenian  cause  and  Hereas  the  Megarian,  it  was  held  that  the  island 
belonged  to  the  Athenians.  The  ground  of  the  decision  was  that  the 
inhabitants  of  the  island,  in  burying  their  dead,  followed  the  rites  of  the 
Athenians  and  not  those  of  the  Megarians;  for  they  had  tombs  placed 
towards  the  east,  the  bodies  turned  towards  the  rising  sun,  and  the  names 
of  the  families  engraved,  which  customs  they  still  employed.  Not  unlike 
this  was  the  judgment  in  the  case  of  the  Isle  of  Mona  or  Man.  This 
Island,  as  Giraldus  Cambrensis  records,  being  poised  midway  between 
the  northern  parts  of  Ireland  and  Britain,  was  the  subject  of  a  keen 
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dispute  among  the  ancients  as  to  which  land  it  ought  rightly  to  belong  to. 
In  the  end  the  dispute  was  set  at  rest  in  the  following  manner:  Ireland 
does  not  breed  poisonous  animals,  but  it  was  found  that  the  island  had 
admitted  poisonous  snakes  which  were  brought  by  way  of  experiment, 
and  accordingly  public  opinion  declared  that  it  should  be  awarded  to 
the  Britons. 

Ayrault,  Decrees,  II,  46,  3:  Camden,  Britain,  on  the  Isle  of  Man. 

6.  Whether  new  possession  may  be  awarded  on  the  strength 
of  an  ancient  title? 

When  the  Athenians  and  Mityleneans  were  contending  for  the 
town  of  Sigeum,  which  was  in  the  Trojan  territory,  they  agreed  at  length 
to  accept  Periander  as  arbitrator.  The  Mityleneans  claimed  an  ancient 
dominion,  because  it  was  certain  that  the  Athenians  under  Pisistratus 
had  forcibly  seized  the  town  from  the  Mityleneans;  the  Athenians,  on 
the  other  hand,  asserted  that  they  themselves  and  the  other  Greeks  who, 
under  the  leadership  of  Agamemnon,  had  lent  their  aid  to  Menelaus 
in  the  matter  of  the  rape  of  Helen,  had  as  good  a  right  to  Trojan  terri- 
tory as  the  Mityleneans.  Accordingly  Periander  decided  that  each 
party  should  keep  what  they  held. 

Ayrault,  Decrees,  58,  I,  2,  and  3;  de  Thou,  book  LIX,  Speech  of  the  Duke  of 
Nevers  to  the  King  of  France,  in  the  year  1574. 

[7]   Whether  in  a  question  of  ownership  between  others  arbitrators 
may  pronounce  in  favor  of  their  own  right? 

The  people  of  Arlcia  and  Ardea  accepted  the  Roman  people  as 
judge  in  a  question  of  doubtful  title  to  certain  land.  An  assembly  of  the 
people  was  convened  by  the  magistrates,  and  the  question  was  hotly 
debated;  and  the  witnesses  having  now  been  produced,  at  the  moment 
when  the  tribes  should  have  been  summoned  and  the  people  given  their 
votes,  Publius  Scaptlus  arose  and,  against  the  authority  of  the  consuls, 
with  the  support  of  the  tribunes,  declared  that  he  was  in  his  eighty-third 
year  and  had  served  in  the  land  in  question,  not  as  a  young  man,  but 
when  already  a  veteran  of  twenty  years'  service,  during  the  war  at 
Corioli ;  his  memory  was  clear  that  the  land  in  dispute  had  belonged  to 
the  people  of  Corioli,  and  on  the  capture  of  that  place  it  became  by  right 
of  war  the  public  property  of  the  Roman  people ;  he  marveled  how  the 
people  of  Ardea  and  Arlcia,  who  never  claimed  the  land  while  Corioli 
still  stood,  could  hope  to  wrest  it  from  the  Roman  people,  whom  they 
treated  as  judge  instead  of  owner.  The  consuls,  observing  that  Scaptius 
was  heard  not  merely  in  silence,  but  with  approval,  calling  on  gods  and 
men  to  witness  that  a  great  sin  was  being  committed,  sent  for  the  leading 
senators,  and  with  them  implored  the  tribunes  not  to  allow  judges  to 
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commit  the  worst  of  crimes,  one  which  would  be  even  worse  as  a  prece- 
dent, by  turning  the  dispute  to  their  own  advantage;  especially  as  the 
gain  derived  from  appropriating  the  land  would  be  infinitely  less  than 
the  loss  incurred  by  alienating  the  hearts  of  allies  by  a  wrong;  for  the 
injury  to  fame  and  honor  was  beyond  all  reckoning.  These  and  the  like 
arguments  the  consuls  shouted  aloud;  but  the  spirit  of  cupidity,  and  its 
author  Scaptius,  prevailed;  the  tribes  were  summoned  and  gave  judg- 
ment that  the  land  belonged  to  the  Roman  people.  Nor  is  it  denied  that 
it  did  so  belong,  had  resort  been  had  to  the  judgment  of  others. 

As  it  is,  says  Livy,  the  dishonor  of  the  judgment  is  in  no  wise  atoned 
for  by  a  good  cause;  and  this  judgment  the  Roman  Senators  considered 
as  shameful  and  cruel  as  did  the  people  of  Aricia  and  Ardea. 

More  cruel  and  shameful  still  was  the  conduct  of  Philip,  King  of 
Macedonia,  who,  when  two  brothers,  kings  of  Thrace,  had  chosen  him 
to  decide  a  dispute  about  boundaries,  unknown  to  the  brothers,  came  to 
the  trial,  as  to  a  war,  with  an  army  in  full  array,  and  robbed  them  both 
of  the  kingdom  for  which  they  were  contending;  thus  showing,  says 
Curtius,  that  concord  is  the  strongest  of  all  supports  for  the  preservation 
of  empires  and  the  establishing  of  kingdoms. 

Livy,  book  III,  at  the  end;  Dionysius  of  Halicarnassus,  book  XI;  Qu'tntus  Cur- 
tius, book  I. 

8.   [7]   Whether  "  usucapio  "  or  prescription  runs  between 
dif  event  princes? 

When  Antiochus  demanded  certain  cities  from  the  Romans  which 
his  father  and  grandfather  had  never  claimed,  the  Romans  pleaded  a 
possession  of  a  hundred  years,  a  period  which  covers  three  generations 
of  men.  Vasquez,  however,  denies  that  the  right  of  "  usucapio,"  which 
was  Introduced  by  the  Civil  Law,  has  a  place  in  the  relations  between 
different  kings  or  peoples.  But  if  this  is  conceded,  there  will  follow  the 
great  inconvenience  that  no  lapse  of  time  will  extinguish  controversies 
about  kingdoms  and  their  boundaries.  And  so  the  Laconians,  in  Isoc- 
rates,  lay  it  down  as  absolutely  certain,  and  admitted  among  all  nations, 
that  public  possession,  no  less  than  private,  is  so  confirmed  by  time  that 
the  possessors  can  not  be  ejected,  a  presumption  of  abandonment  being 
raised  by  the  lapse  of  a  long  time. 

Grotius,  II,  4,  12,  etc.;  Gentilis,  I,  32. 

g.   [(?]  Whether  a  right  over  the  kingdoms  of  the  West  was  trans- 
ferred to  the  Roman  Pontiff  by  the  gift  of  Constantine? 
It  is  related  that  when  the  Emperor  Constantine  was  suffering  from 
the  dread  disease  of  leprosy,  and  the  skill  of  the  physicians  was  unable  to 
cure  him,  the  native  priests  advised  him  to  bathe  in  a  vessel  filled  with 
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the  warm  blood  of  infants;  but  when  many  had  been  brought  for  this 
purpose,  and  the  priests  were  prepared  to  cut  their  throats,  the  Emperor 
shrank  with  horror  from  the  ghastly  deed.  And  in  the  same  night  the 
apostles  Peter  and  Paul  appeared  to  him  and  announced  that  they  had 
been  sent  by  Christ  to  warn  him  to  receive  the  Christian  religion  and 
Holy  Baptism  at  the  hands  of  Sylvester,  Bishop  of  Rome;  having  done 
which,  he  felt  himself  healed  and  purified,  and  on  that  account,  gave  to 
Sylvester  and  his  successors  the  City  of  Rome,  Italy,  and  all  the  king- 
doms of  the  West  forever. 

To  strengthen  the  credibility  of  this  story  the  following  arguments 
are  urged :  The  chapter  dealing  with  this  gift,  inserted  in  the  first  part 
of  the  Decretals,  and  the  authority  of  that  chapter  are  not  only  approved 
by  Innocent  and  the  canonists,  especially  by  Cardinal  Alexandrinus, 
but  are  also  quoted  by  the  legists  Bartolus,  Baldus,  Cynus,  and  others  in 
many  places.  An  uninjured  example  of  the  whole  work  published  in 
Latin  from  the  Greek  Codex  in  the  Vatican  Library,  by  Bartholomew 
Picernus,  and  dedicated  to  Pope  Julius  the  Second,  is  extant. 

Others,  who  have  investigated  the  question  more  expertly,  observe 
that  the  ecclesiastical  writers  of  that  time,  Eusebius,  Jerome,  and  Basil, 
make  no  mention  of  this  alleged  record;  that  Platina,  who  collected  all 
the  instruments  bearing  on  the  status  of  the  Church  in  temporal  matters, 
records  nothing  of  the  kind.  Pope  Melchiades  says  that  Constantine 
had  embraced  the  Christian  religion  before  the  Pontificate  of  Sylvester; 
others  say  that  he  was  baptized  by  the  Bishop  of  NIcomedia  in  Jordan; 
his  sons  succeeded  him  in  the  Western  as  well  as  in  the  Eastern  Empire, 
and  they,  and  other  emperors,  held  Rome,  Ravenna,  and  other  provinces 
of  Italy,  for  three  hundred  years  after  Constantine  (as  is  clear  even 
from  rescripts  of  the  Popes)  ;  and  this  chapter  in  the  Decretals,  as 
Antonine,  Archbishop  of  Florence,  testifies,  is  not  found  in  the  older 
books  of  the  Decretals  and  was  not  Inserted  by  Gratlan,  but  by  another 
hand  which  marked  this,  along  with  many  other  passages,  as  of  doubtful 
credibility,  under  the  denotation  "  Palea."  It  is  probable  that  the 
Italian  canonists  and  legists,  out  of  reverence  for  the  Papal  dignity, 
yielded  to  a  mistake  which  their  sympathies  favored;  and  many  have 
ascertained  that  the  Greek  original  of  Picernus  is  nowhere  extant  in  the 
Vatican.  Finally,  Cardinal  Nicholas  of  Cusa  and  Pope  Pius  denied  the 
gift  as  a  monstrous  Invention;  and  Laurentius  Valla,  a  Roman  and  Papal 
noble,  argued  In  an  exhaustive  and  elegant  oration,  with  many  proofs, 
that  Constantine  neither  made  such  a  gift  nor  could  have  made  it,  nor 
could  the  Roman  Pontiffs  derive  any  right  therefrom. 

For  the  gift  of  Constantine,  see  the  Canonists  and  Legists  cited  in  Cathalanus; 
Bartholomew  Picernus,  on  the  privilege  of  Constantine.  On  the  other  side, 
Ulrich  von  Hutten,  Letter  tn  Leo  X ;  Girolamo  Cathalanus,  Nicholas  of  Cusa, 
Laurentius  Valla,  on  the  Gift  of  Constantine. 
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10.  [9]  Whether  the  Spaniards  alone  have  a  right  to  the 
territories  of  the  Indies? 
When  Francis  Drake,  In  the  year  1580,  had  returned  to  England 
after  sailing  round  the  world,  Bernadine  Mendoza,  the  Spanish  ambassa- 
dor in  England,  protested  against  the  English  sailing  into  the  Indian 
Ocean.  He  received  a  reply  from  Queen  Elizabeth  that  she  failed  to 
understand  why  her  own  and  the  subjects  of  other  princes  should  be 
forbidden  the  Indies,  which  she  could  not  be  persuaded  became  Spanish 
property  by  the  gift  of  the  Roman  Pontiff;  she  recognized  in  him  no 
prerogative  in  such  causes,  much  less  authority  binding  on  princes  who 
owed  him  no  obedience,  to  enfeoff,  as  it  were,  and  invest  the  Spaniards 
with  the  possession  of  that  New  World,  or  with  any  right  other  than  the 
right  to  sail  to  and  fro,  to  build  huts,  to  name  a  river  or  a  promontory, 
which  acts  could  not  confer  ownership ;  so  that  this  gift  of  what  belonged 
to  another,  which  in  law  was  null  and  void,  and  this  imaginary  owner- 
ship, ought  not  to  prevent  other  princes  from  trading  in  those  regions 
and  founding  colonies  in  places  where  the  Spaniards  had  no  settlement, 
without  any  violation  of  the  Law  of  Nations,  since  prescription  without 
possession  is  of  no  effect. 

Camden,  Elizabeth,  1581 ;  Grot'tus,  The  Free  Sea,  ch.  /j;  Nolden,  on  Nobility, 
<^h.  2,  §  5(5,  and  folloiuing  sections. 

II.  [/o]  Which  son  of  a  king  is  to  he  preferred  in  the  succession, 
one  who  was  born  before  the  accession,  or  one  born  after? 
When  the  empire  was  offered  to  Otto  the  First,  his  brother  Henry, 
at  the  instigation  of  the  Count  Palatine,  the  Duke  of  Lotharingia,  and 
other  princes,  claimed  it  by  arms,  on  the  ground  that  the  throne  appeared 
to  be  the  right  of  himself,  as  having  been  born  during  his  father's  reign, 
rather  than  of  Otto,  who  was  born  before  his  accession.  On  behalf  of  a 
son  born  after  accession,  it  was  maintained  that  when  Artabazes  and 
Xerxes,  sons  of  Darius  Hystaspis,  were  contending  for  the  succession  to 
the  Persian  kingdom,  Demaratus  the  Spartan,  who  had  been  expelled 
from  his  kingdom  and  happened  to  be  present  at  the  time,  declared  that 
a  son  born  after  accession  ought  to  be  preferred  to  one  born  before,  and 
that  on  these  grounds  the  throne  was  awarded  to  Xerxes. 

Guicciardini  writes  that  the  same  rule  was  applied  in  the  dispute 
between  the  brothers  Ludovico  and  Galeazzo  about  the  duchy  of  Milan, 
the  latter  of  whom-had  been  born  before  their  father  obtained  the  duchy, 
the  former  afterwards.  On  the  other  hand  when  this  same  dispute  arose 
after  the  death  of  Darius  between  Arsicas,  a  son  born  to  Darius  in 
private  life,  and  Cyrus,  born  after  he  became  king,  and  Parysatis,  the 
mother  of  Cyrus,  urged  the  old  argument  of  Xerxes  in  favor  of  her  son, 
the  Persians  nevertheless  awarded  the  kingdom  to  Arsicas;  and  again 
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Herod,  King  of  the  Jews,  preferred  Antipater,  his  son  born  before,  to 
Alexander  and  Aristobulus  his  sons  born  after  his  accession;  and  the 
victory  in  the  quarrel  between  Otto  and  Henry  went  to  the  same  side. 
Hotman  concludes  that  this  side  has  the  stronger  case;  and  Grotius 
agrees  with  him,  on  the  ground  that  it  is  proper  that,  as  this  is  the  law 
In  all  other  inheritances  and  successions,  it  should  also  be  observed  In  the 
inheritance  of  kingdoms. 

Hotman,  Famous  Questions,  2;  Grotius,  II,  7,  §§  27,  28. 

12.    [//]    Jrhether  in  the  succession  to  a  kingdom  a  grandson 
by  an  elder  son  is  to  be  preferred  to  a  second  son? 

When  a  dispute  arose  in  Germany  between  uncles  and  grandsons 
as  to  the  legitimate  title  to  inheritances,  the  Emperor  Otto  the  First 
called  together  the  German  Assembly  to  decide  it;  and  when  no  agree- 
ment could  be  reached  in  the  assembly  between  the  princes  and  the  rep- 
resentatives of  the  citizens,  the  question  was  Intrusted  to  the  arbitrament 
of  battle,  in  which  the  side  of  the  grandsons  won  the  day.  Precedents, 
however,  are  adduced  on  either  side.  For  the  second  sons  there  is  the 
story  of  Procopius,  that  on  the  death  of  Gaiseric,  King  of  the  Vandals, 
Gundamund,  his  grandson  by  Genso  an  elder  son,  was  passed  over,  and 
the  kingdom  conferred  on  Honoricus,  the  second  son.  And  Almoin 
writes  that  when  Clotaire,  King  of  the  Franks,  died,  Guntran,  his 
second  son,  was  preferred  to  Childebert,  the  son  of  the  elder  brother 
Sigebert.  For  the  grandsons  there  is  the  incident,  related  by  Plutarch, 
of  Lycurgus,  who,  after  he  had  reigned  about  eight  months,  and  the 
widow  of  his  elder  brother  Polydectes  had  given  birth  to  a  son,  resigned 
the  throne  of  Sparta  to  him ;  and  Pausanias  records  that,  on  the  death 
of  Cleomenes,  the  Spartan  Senate  awarded  the  throne  to  Ares,  a  grand- 
son, in  preference  to  Cleonymus,  an  uncle. 

It  seems  that,  as  a  general  rule,  a  grandson  by  a  first-born  son  Is 
to  be  preferred  to  the  second-born  in  the  succession,  unless  the  law 
requires  the  eldest  next  of  kin  to  take  the  place  of  the  deceased,  in  which 
case  a  second-born  son  Is  to  be  preferred  to  a  younger  grandson  by  an 
elder  son. 

Hotman,  Famous  Questions,  7;  John  de  Terra-Rubea;  Grotius,  II,  7,  §  j;  Hot- 
man,  Treatise  on  Royal  Succession. 

J 3-   [-^^]    ff^hether  a  cousin  ought  to  exclude  a  nephew  by  the 
deceased's  sister  from  the  succession  to  the  throne? 

Philip  the  Fair,  King  of  France,  had  three  sons,  Louis,  Philip,  and 
Charles,  and  a  daughter  Isabella  married  to  Edward  the  Second,  King  of 
England,  whose  son  was  Edward  the  Third,  King  of  England.  On  the 
death  of  Philip  the  Fair,  Louis  succeeded  him;  Philip  succeeded  Louis, 
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and  Charles  succeeded  Philip.  On  the  death  of  Charles,  the  peers  or 
nobles  of  France  admitted  Philip  of  Valois,  the  cousin  of  the  deceased 
Charles  ( he  being  a  son  of  Charles  of  Valois  who  was  a  brother  of  Philip 
the  Fair),  to  succeed  to  the  throne,  passing  over  Isabella  and  her  son 
Edward;  whence  followed  the  most  bitter  wars  between  the  kings  of 
England  and  France. 

For  Philip  of  Valois  against  Edward  of  England  it  was  claimed 
that  by  the  Salic  Law  and  the  immemorial  custom  of  France  women  were 
excluded  from  the  succession  to  the  throne  of  France.  Thus,  for  in- 
stance, on  the  death  of  King  Childeric  the  Third,  his  two  daughters  were 
excluded  and  the  throne  conferred  on  Clotaire;  and  on  the  decease 
of  Cherebert  the  Fifth,  his  three  daughters  were  passed  over  and  his 
brother  Sigebert  succeeded.  And  as  women  themselves  are  not  capable 
of  succeeding,  they  can  not  transmit  a  right  to  their  sons.  Secondly, 
Edward  had  done  homage  to  Philip  of  Valois  as  King  of  France  and 
sworn  to  be  his  liege,  thereby  recognizing  him  as  king  and  renouncing 
his  own  right,  if  he  had  any,  to  the  throne  of  France. 

On  the  other  hand,  it  was  asserted  that  Edward  had  good  cause  to 
prosecute  his  right  by  force  of  arms.  When  the  question  was  debated 
before  the  peers,  his  proctors  were  not  admitted,  but  compelled  by 
threats  to  withdraw.  The  Salic  law,  so  often  quoted  by  all  historians 
and  jurists,  the  chief  foundation  of  the  Valois  claim  (as  Hotman  recog- 
nizes), was  a  fictitious  and  ridiculous  invention;  since  that  law,  which 
enacts  that  in  Salic  land  no  portion  of  an  inheritance  may  pass  to  a 
woman,  refers  not  to  the  French,  but  to  the  Salii,  and,  as  the  same  author- 
ity admits,  is  so  far  from  applying  to  royal  inheritances  that  it  can  not 
even  be  referred  to  feudal  successions,  but  only  to  allodial  lands,  which 
are  in  private  patrimony. 

Secondly,  as  regards  custom,  a  custom  contrary  to  the  common  law 
should  not  be  presumed.  In  Spain,  Portugal,  Navarre,  Sicily,  Naples, 
England,  Scotland,  women  were  not  excluded  from  the  throne.  In 
practically  all  the  other  dignities  of  France,  as  for  instance  in  the  duchies 
of  Normandy,  Brittany^  Aquitaine,  Burgundy,  women  succeeded.  The 
precedents  of  Clotaire  and  Sigebert,  who  succeeded  in  preference  to 
daughters,  were  not  sufficient  to  found  a  custom,  coming  perhaps  from 
times  In  which  the  throne  was  considered  not  so  much  hereditary  as 
elective. 

Finally,  the  homage  rendered  by  Edward  to  the  Valois  was  no 
obstacle  to  him,  because  it  was  done  in  his  youth,  and  from  the  fear  that 
the  Valois  might  invade  the  Duchy  of  Aquitaine. 

Frotssart,  and  Wals'tngham,  History  of  the  time  of  Ediuard  111;  Chassanaeus, 
on  the  Customs  of  Burgundy,  section  5,  §  .75;  Hotman,  Francogallta,  ch.^  10, 
and  on  the  Succession  in  the  Kingdom  of  France,  ch.  2;  arguments  for  either 
side  in  the  archives  of  the  Bodleian  Library. 


Of  Questions  of  Ownership  between  those  at  Peace.        83 

^4'  [^j]  J^hether  a  nephew  by  a  sister  is  to  be  preferred  to  the 
son  of  an  uncle  in  the  succession  to  the  throne? 

Martin,  King  of  Aragon  and  Sicily,  had  an  only  son  Martin,  who 
died  before  his  father,  leaving  an  illegitimate  son  Frederick;  he  had  also 
a  sister  of  the  full  blood,  Helionora,  and  a  nephew  by  her,  Ferdinand  of 
Castile,  and  a  kinsman  James  of  Urgela,  the  son  of  an  uncle  John.  On 
the  death  of  Martin,  the  illegitimate  Frederick,  James  of  Urgela,  and 
Ferdinand  of  Castile  contended  for  the  throne.  They  resolved  to  submit 
the  matter  to  the  decision  of  arbitrators.  Arbitrators  were  chosen,  three 
from  Aragon,  three  from  Valentia,  and  three  from  Catalonia,  theolo- 
gians, jurists,  and  others,  all  men  of  the  highest  wisdom  and  probity. 

Frederick,  the  illegitimate  grandson  by  a  son  of  the  deceased,  con- 
tended that  he  was  not  altogether  illegitimate,  being  born  of  a  single 
father  and  an  unmarried  mother;  the  Roman  Pontiff  had  declared  him 
legitimate;  and,  moreover,  he  deserved  consideration  because  he  had 
recently,  by  a  most  decisive  victory,  added  the  kingdom  of  Sicily  to  Ara- 
gon. James,  Count  of  Urgela,  contended  that  he  was  a  male,  descended 
from  a  male;  that  females  were  excluded  from  the  throne  and  could 
transmit  to  their  children  no  better  right  than  they  had  themselves. 

Ferdinand  of  Castile  contended  that  he  was  the  son  of  a  mother 
who  had  the  deceased  King  Martin  for  her  brother  by  both  parents;  and 
that,  as  the  nearest  in  blood,  he  ought  to  succeed,  both  by  natural  law  and 
by  the  laws  of  the  land.  It  was  not  provided  by  the  laws  of  Aragon  that 
females  should  not  succeed;  they  were  only  excluded  when  there  were 
males  and  females  in  the  same  degree  and  equally  near  of  kin. 

The  arbitrators,  who,  after  duly  performing  the  religious  rites,  had 
heard  the  advocates  during  thirty  days,  shut  up  in  the  citadel,  which  they 
were  not  allowed  to  leave  except  after  declaring  a  king,  at  length  came 
forth  in  public  and,  amid  the  most  eager  attention  and  expectation  on 
the  part  of  the  whole  people,  pronounced  Ferdinand  of  Castile  King  of 
Aragon. 

Laurentins  Valla,  book  11 ;  History  of  King  Ferdinand;  Mariana,  on  Spanish 
Affairs,  book  XIX,  last  chapter,  and  book  XX,  ch.  2. 

^5-  [^4]  Whether,  on  a  failure  of  the  direct  line,  the  head  of  the 
next  line  or  the  nearer  in  degree  ought  to  succeed  to  the  throne? 
After  the  murder  of  Henry  the  Third,  King  of  France,  the  male 
descendants  of  the  family  of  Valois  failed;  and  it  was  admitted  that  the 
right  of  succession  to  the  throne  belonged  to  the  Bourbon  line,  whose 
head  and  chief  was  Henry,  King  of  Navarre,  son  of  the  late  King 
Antony,  whose  brother  Charles,  Cardinal  Bourbon,  was  also  surviving. 
Accordingly,  the  greater  part  of  the  nobles  having  recognized  Henry  of 
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Navarre  as  the  lawful  successor  to  the  throne,  the  members  of  the  Holy 
League  or  Union  declared  Cardinal  Bourbon,  as  being  nearer  of  kin, 
king  under  the  title  of  Charles  the  Tenth.  As  a  supporter  of  his  right 
and  title  they  secured  a  certain  Zampini,  who  published  a  pamphlet 
arguing  that  Cardinal  Bourbon,  after  the  death  of  Francis,  Duke  of 
Anjou,  who  was  a  brother  of  Henry  the  Third,  Antony  of  Navarre  being 
already  dead,  ought  to  succeed  to  the  prerogative  of  first  prince  of  the 
blood.  Antony,  dying  in  the  lifetime  of  the  Duke  of  Anjou,  never 
attained  to  the  prerogative  of  first  prince  of  the  blood,  and  therefore 
could  not  transmit  to  his  son  Henry  any  right  to  such  prerogative, 
because  in  the  hereditary  succession  of  self-successors,  agnates,  and 
cognates,  even  in  feudal  and  royal  succession,  the  nearest  in  degree  to 
the  deceased  person,  whose  succession  is  in  question,  is  to  be  regarded  as 
heir;  and  accordingly  the  cardinal,  as  nearer  to  the  Duke  of  Anjou, 
ought,  on  the  death  of  Henry,  to  be  preferred  to  the  King  of  Navarre, 
who  was  of  a  more  remote  degree. 

For  Henry  of  Navarre,  Hotman  and  others  argued  that  Zampini, 
being  an  Italian,  did  not  understand  the  distinction  between  heir  pre- 
sumptive or  apparent  to  the  throne  and  first  prince  of  the  blood.  The 
heir  apparent  to  the  throne  was  a  son  or  brother  of  the  king  in  the  same 
line,  as  Francis,  Duke  of  Anjou ;  the  first  prince  of  the  blood  was  the  first 
in  the  next  branch  or  line,  as  Antony,  the  father  of  Henry,  to  whom 
under  that  title  the  administration  of  the  kingdom  had  been  committed 
at  the  celebrated  meeting  of  the  Estates  of  the  Realm.  Neither  in  the 
succession  of  the  heir,  nor  of  the  first  prince  of  the  blood  did  degree  or 
age  in  another  line  confer  any  prerogative. 

No  one  doubted  that  in  the  first  line,  that  of  Valois,  the  principle 
that  the  son  of  the  first-born  excluded  an  uncle  had  been  observed.  Why 
then  should  not  the  same  hold  good  among  agnates  of  the  next  line, 
which  succeeded  to  the  place  of  the  first,  seeing  that  the  agnates  of  a  king 
derive  the  cause  title  and  right  of  succession,  not  from  the  last  king,  but 
from  the  common  author  and  head  of  the  family,  called  by  the  Greeks 
"  genarchos  "  and  by  the  Latins  "  progenitor  "?  And  this,  it  is  said,  was 
supported  by  the  law  which  ordained  that  on  the  death  of  a  king  the 
succession  to  the  kingdom  should  devolve  on  his  first-born  son,  or  if  he 
was  already  dead,  then  on  the  son's  son;  and  if  the  king  should  die  with- 
out issue,  and  there  should  be  a  failure  of  heirs  male  of  that  line,  then 
that  the  succession  should  pass  to  the  next  line  of  the  royal  family,  the 
same  order  of  primogeniture  being  preserved. 

De  Thou,  book  XCVII,  158Q;  Camden,  Elizabeth,  isSg;  Zampini,  on  the  Suc- 
cession of  the  prerogative  of  First  Prince  of  France;  Reply  to  Zampini,  by  P.  E. 
A.  {Frankfort,  15SQ) ;  Hotman,  on  the  Right  of  Royal  Succession,  lain  4; 
Choppin,  on  the  Domain  of  France,  book  II,  ck.  12. 
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16.    [/^]  JFhether  on  the  death  of  John  IFilliam,  Duke  of  Cloves 
and  Juliers,  the  right  of  succession  belonged  to  the  Duke  of  Sax- 
ony, the  Margrave  of  Brandenburg,  or  the  Duke  of  Neuburg? 

On  the  death  of  John  William,  Duke  of  Cleves  and  Juliers,  without 
issue,  the  right  of  succession  to  both  duchies  was  claimed  by  the  Duke  of 
Saxony,  the  Margrave  of  Brandenburg,  and  the  Duke  of  Neuburg.  The 
Duke  of  Saxony  claimed  on  the  ground  that  a  hundred  years  before,  on 
the  celebration  of  a  marriage  between  John,  Duke  of  Cleves,  and  Mary, 
only  daughter  of  William,  Duke  of  Juliers,  the  duchies  of  Cleves  and 
Juliers  were  united  by  the  emperor,  with  the  consent  of  the  Estates  of 
either  duchy;  the  issue  of  that  marriage  were  William,  Duke  of  Cleves, 
Sybil  and  other  daughters;  and  Sybil  married  John  Frederick,  Duke  of 
Saxony,  on  condition  that  if  John  and  Mary  should  die  without  male 
issue,  the  whole  inheritance  should  descend  to  Sybil  and  her  husband 
John  Frederick  and  their  heirs.  Hence,  as  John  William  (to  whom  the 
succession  had  descended  from  William,  brother  of  Sybil)  had  died 
without  issue,  and  his  father  had  left  no  issue  other  than  daughters,  he 
contended  that  the  right  to  succeed  had  devolved  on  himself,  as  the  heir 
descended  from  the  marriage  of  John  Frederick  and  Sybil. 

The  Duke  of  Brandenburg  relied  on  the  following  right :  William, 
Duke  of  Cleves  and  Juliers,  the  father  of  the  deceased  John  William, 
had  four  daughters,  Mary,  Anna,  Margaret,  and  Sybil;  and  decreed, 
with  the  concurrence  of  the  Estates,  that  if  he  should  die  without  male 
issue  Mary  (whom  he  had  betrothed  to  Albert,  Duke  of  Brandenburg) 
and  her  heirs  should  succeed  to  the  duchies.  The  claimant  himself  had 
married  the  elder  daughter  of  Mary  and  Albert,  who  in  this  case  was 
manifestly  the  heir. 

The  Duke  of  Neuburg  asserted  that  his  father  Louis  had  married 
Anna,  the  second  daughter  of  Duke  William,  and  that  the  Emperor 
Charles  the  Fifth  had  granted  as  a  special  privilege  that  if  William  and 
his  heirs  should  die  without  male  issue  the  principality  should  go  to  his 
daughters,  and  on  their  deaths  to  their  heirs  male;  and  therefore,  since 
Mary,  the  first  daughter,  died  before  the  Duke  John  William,  and  left 
no  male  heir  surviving  her,  the  right  to  succeed  passed  to  his  mother 
Anna,  and  from  Anna  to  himself  her  male  heir. 

The  Prince  of  Deuxponts,  who  had  married  Margaret,  William's 
third  daughter,  and  the  Margrave  of  Burgau,  who  had  married  Sybil, 
his  fourth  daughter,  resolved,  in  view  of  the  contest  of  the  three  more 
powerful  princes  for  the  whole  inheritance,  to  stand  by  until  It  should 
appear  what  was  decided  between  them. 

As  the  duchies  were  fiefs  of  the  empire,  the  Emperor  Matthias 
issued  an  edict  summoning  all  claimants  whomsoever  to  trial  before  him- 
self. The  Princes  of  Brandenburg  and  Neuburg,  however,  fearing  the 
bias  of  the  Emperor  in  favor  of  the  Duke  of  Saxony,  agreed  together 
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that  the  dispute  between  them  should  be  settled  by  the  Estates  of  Cleves 
and  Juliers,  and  in  the  meantime  they  committed  the  ordinance  and  gov- 
ernment of  the  country  to  the  Estates.  The  Emperor,  indignant  at  this 
conduct,  sent  Leopold,  Archduke  of  Austria,  secretly  to  Juliers;  who 
having  entered  the  city,  acted  as  the  Emperor's  lieutenant,  built  fortifi- 
cations in  the  city,  and  sent  for  military  forces  from  outside.  The  Prince 
of  Anhalt,  coming  with  troops  from  France  and  from  the  United  Prov- 
inces of  the  Netherlands  to  the  assistance  of  the  Princes  of  Brandenburg 
and  Neuburg,  compelled  Leopold  to  withdraw  into  Germany  and  his 
garrison  to  abandon  the  city. 

The  party  of  the  Emperor  and  the  Duke  of  Saxony  was  supported 
by  the  King  of  Spain  and  the  Archduke  Albert,  princes  of  the  House  of 
Austria,  the  bishops,  electors  and  some  princes  of  the  Reformed  Religion 
in  Germany.  The  cause  of  the  Dukes  of  Brandenburg  and  Neuburg  was 
upheld  by  the  kings  of  France  and  England,  the  Estates  of  the  Nether- 
lands, the  Prince  Palatine  of  the  Rhine,  and  other  princes  of  the  Re- 
formed Religion  in  Germany.  When  everything  was  looking  towards 
war,  it  was  agreed,  through  the  intervention  of  the  electors  of  the  empire 
and  others,  that  the  Duke  of  Saxony  should  be  admitted  with  the  Mar- 
grave of  Brandenburg  and  the  Duke  of  Neuburg  to  the  right  of  posses- 
sion in  the  disputed  dominions,  a  right  which  he  obtained  in  form  rather 
than  in  reality. 

Subsequently  secret  rivalries  and  suspicions  gave  rise  to  dissensions 
between  the  Dukes  of  Brandenburg  and  Neuburg;  and  it  was  believed 
that  the  Duke  of  Neuburg,  in  order  to  gain  a  powerful  kinsman,  married 
the  daughter  of  the  Duke  of  Bavaria  and,  in  order  to  win  the  favor  of 
the  Emperor  and  the  Catholic  princes  of  Germany,  embraced  the  Roman 
religion.  Afterwards,  when  these  dissensions  broke  out  in  war,  the  Duke 
of  Brandenburg  sought  help  from  the  United  Provinces  of  the  Nether- 
lands, and  the  Duke  of  Neuburg  from  the  Archduke  Albert. 

These  events  happened  at  the  time  when  the  King  of  Spain  and 
Albert  had  made  a  truce  for  twelve  years  with  the  Estates,  but  each  side 
retained  its  army.  Accordingly  the  Marquis  Splnola  with  the  soldiers 
of  the  King  of  Spain  on  one  side.  Prince  Maurice  of  Orange  with  the 
troops  of  the  United  Provinces  on  the  other,  Invaded  the  duchies,  and 
occupied  the  towns  and  principal  places,  taking  possession  of  them  on 
behalf  of  the  rights  of  the  Princes  of  Brandenburg  and  Neuburg  re- 
spectively; but  finding  them  convenient  for  reasons  of  their  own,  they 
appeared  by  no  means  ready  to  give  them  up;  which  caused  Cardinal 
Bentlvogllo  to  say  that  weaker  princes  should  beware  of  the  plan  of 
inviting  Into  their  dominions  the  assistance  of  those  more  powerful  than 
themselves. 

Belgian  History,  hoot  XVII;  Cardinal  BenffvogUo.  Narrative  of  the  movement 
of  arms  in  the  affair  of  Cleves-Jviiers ;  Discourse  on  the  succession  in  Juliers, 
and  Reply  to  the  same,  by  anonymous  authors  [Frankfort,  l6lS)- 
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Section  IV. 
Of  Questions  of  Duty  between  those  at  Peace, 

Questions  of  duty  between  those  at  peace  include  questions  of  the 
Privileges  of  Civil  Congress  and  Embassy;  also  questions  of 
Civil  Convention  and  Treaty,  and  the  Word  of  Honor  and 
Oath  which  are  added  thereto. 

/.  Whether  it  is  becoming  in  princes  to  dispute  about  place 
and  precedence? 

Lactantius  says  that  nothing  is  more  shameful  or  more  arrogant, 
and  nothing  more  remote  from  the  principle  of  wisdom,  than  to  dispute 
about  dignity;  and  many  authorities  show  that  in  the  negotiation  of 
momentous  matters  the  place  of  sitting  often  raises  a  keener  contention 
than  do  the  matters  themselves.  Moreover  such  disputes  sometimes 
appear  foolish  and  idle,  as  in  the  story,  which  Warszewicki  relates,  of 
the  ambassadors  of  two  princes  of  Italy  who  met  on  a  bridge  at  Prague, 
and  neither  would  give  way  to  the  other ;  so  they  stood  practically  the 
whole  day,  and  made  themselves  the  laughing-stock  of  all. 

On  the  other  hand  it  is  maintained  that  God  is  the  author  of  rank, 
and  that  it  is  not  inconsistent  with  humility  to  regard  distinction  of  de- 
gree or  rank;  and  jurists  lay  down  that  it  is  lawful  to  defend  a  preroga- 
tive of  rank  and  seat  by  armed  force.  The  public  safety  and  interest, 
however,  should  be  the  first  consideration.  Thus  when  a  dispute  arose 
in  a  battle  against  the  Persians,  between  the  Arcadians  and  Athenians, 
as  to  which  nation  should  fight  in  the  front  place  at  Platjea,  the  Athenians 
are  commended  because,  in  that  common  danger  of  their  country,  they 
preferred  to  give  way,  saying  that  wheresoever  they  should  be  posted, 
they  would  show  themselves  brave  men. 

Besold,  on  Precedence,  ch.  3,  §§  7,  8;  Nolden,  on  Nobility,  ch.  15,  §  /,  55. 

2.  Whether  the  higher  place  is  due  according  to  the  number 
or  according  to  the  eminence  of  dignities? 

There  have  often  been  disputes  between  the  kings  of  France  and 
Spain  about  the  prerogative  of  seat  and  precedence.  In  the  year  1556 
the  Spaniard,  having  failed  to  obtain  it  at  the  court  of  the  Pope,  per- 
suaded his  kinsman,  Maximilian  the  Second,  to  deny  the  prerogative  of 
the  chief  place  to  the  ambassadors  of  Charles  the  Ninth  at  the  imperial 
court;  which  was  regarded  as  so  signal  an  insult  that  Admiral  Caspar 
Coligny,  according  to  De  Thou,  strenuously  urged  the  King  of  France 
that  the  cause  was  sufficient  for  making  war  on  the  Spaniard. 
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For  the  Spaniard  it  was  argued  that  his  sway  extended  in  length  and 
breadth  further  than  that  of  all  the  other  princes  of  the  whole  of  Europe. 
For  the  French  king,  that  the  Kingdom  of  France,  its  parts  being  closely 
united  in  a  continuous  circle,  and  one  in  language  and  customs,  was  in 
no  way  inferior  in  might  to  the  Spanish  Empire.  Number  of  titles  does 
not  enhance  majesty;  for  when  the  Emperor  Charles  the  Fifth,  in  a  letter 
to  Francis  the  First,  King  of  France,  added  as  his  titles  a  recital  of 
numerous  provinces  and  dominions,  the  King  of  France  wrote  in  reply, 
*'  Francis,  by  the  Grace  of  God  King  of  France,  and  Lord  of  Gonesse," 
which  is  almost  the  smallest  village  of  the  whole  kingdom,  implying  that 
he  reckoned  the  Kingdom  of  France  by  itself  alone  equal  to  all  the  prov- 
inces of  the  empire. 

Besold,  on  Precedence,  ch.  6,  §  6;  Bodin,  I,  g,  §  145;  du  Moulins,  on  The  French 
Monarchy ;  N olden,  on  Nobility,  ch.  g,  %%74,  I79;  Vasquez,  in  the  preface  to 
Famous  Controversies. 

J.  Whether  the  higher  place  should  he  conceded  to  one  who  holds  a 
greater  or  to  one  who  holds  a  more  ancient  dignity? 

At  the  conference  of  Bologna,  in  the  year  1600,  between  the  am- 
bassadors of  the  Queen  of  England  and  the  King  of  Spain,  a  question 
arose  as  to  priority  of  place  in  sitting  and  in  walking.  The  Spaniard's 
first  argument  was,  as  usual,  the  length  and  breadth  of  his  dominions;  to 
which  it  was  replied  that  no  one  should  be  preferred  on  account  of  a 
plurality  of  dignities,  if  none  of  these  of  itself  was  sufficient  to  give  him 
precedence.  Secondly,  the  Kingdom  of  Castile,  the  title  of  which  the 
Spaniard  places  before  the  rest,  was  recent  compared  with  the  Kingdom 
of  England,  for  it  had  counts,  not  kings,  before  the  year  of  Grace  1017. 
Thirdly,  in  the  Book  of  Ceremonies  of  the  Roman  Curia,  which,  as  the 
canons  say,  as  lady,  mother,  and  mistress,  gives  the  rule  to  others,  the 
first  place  among  kings  is  appointed  to  the  King  of  France,  the  second  to 
the  King  of  England,  and  the  third  to  the  King  of  Castile.  Fourthly,  in 
the  Councils  of  Constance,  Siena,  and  Basel,  the  King  of  England  held 
the  second  place.  Fifthly,  Julius  the  Second,  the  Roman  Pope,  had 
pronounced  in  favor  of  Henry  the  Seventh,  King  of  England,  against 
Ferdinand  of  Castile. 

Camden,  Annals,  l6oo;  Robert  Wingfield,  on  the  precedence  of  the  Kingdom 
of  Britain  in  the  Council  of  Constance;  Pierre  Matthieu,  History,  book  VII,  I, 
§  12;  Meteranus,  Belgian  History,  book  XIII. 

4.  Whether  an  inferior  prince  who  is  present  in  person  should  be 
preferred  to  the  ambassador  of  a  superior  prince  who  is  absent? 

As  a  general  rule  it  has  been  established  by  custom  that  the  same 
honor  in  all  respects  should  be  paid  to  ambassadors  as  would  be  offered 
to  those  by  whom  they  are  sent,  if  the  latter  were  present;  and  Paschal 
constantly  maintains  that  ambassadors  are  the  second  or  twin  persons  of 
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the  princes  who  send  them.  He  excepts  only  the  prince  to  whom  the 
embassy  is  sent,  for  it  is  right  that  he  should  occupy  the  higher  place  in 
his  own  dominions.  Conrad  Braun,  however,  mentions  that  in  Ger- 
many electors  who  are  present  are  preferred  to  the  ambassadors  of  those 
who  are  absent,  and  he  says  that  he  himself  observed  this  among  the 
princes.  A  passage  in  the  Golden  Bull,  Title  25,  supports  this.  With 
this,  too,  agrees  the  testimony  of  Colerus  that  in  the  assembly  of  Nurem- 
burg  in  the  year  1542  the  ambassadors  of  Charles  the  Fifth  were  placed 
after  his  brother  Ferdinand;  and  Sleidanus  mentions  that  the  Duke  of 
Cleves,  being  present,  refused  to  give  way  to  the  ambassadors  of  the 
Elector  of  Saxony,  who  was  absent.  The  explanation  is  held  to  be  that 
in  a  prince  present  there  is  actual  majesty;  in  an  ambassador,  only  bor- 
rowed and  fictitious  dignity.  Or  possibly  a  custom,  differing  from  the 
customs  of  other  nations,  has  grown  up  in  Germany  from  the  constitution 
of  the  Golden  Bull. 

Paschal,  Ambassador,  ch.  38;  Braun,  on  Embassies;  Besold,  ch.  5,  §  6. 

5.  [p]  Whether  an  inferior  king  ought  to  give  place  to  a  superior, 
who  has  been  elected,  but  not  yet  confirmed? 
When  the  ambassadors  of  Charles  the  Fifth,  King  elect  of  the 
Romans,  and  of  the  King  of  France  met  at  Calais  in  the  year  1521 
Antonio  del  Prato,  a  celebrated  jurist  and  Chancellor  of  France,  raised 
a  question  of  precedence  against  Mercurinus,  Chancellor  of  Charles  the 
Fifth,  on  the  ground  that  Charles  had  not  yet  received  unction  from  the 
Pope,  maintaining  that  on  that  account  he  ought  to  give  place  to  the 
French  King,  as  having  been  already  anointed.  On  the  other  side  it  was 
argued  that  an  emperor,  declared  elected  by  the  electors,  had  all  the 
powers  which  he  had  after  Pontifical  coronation,  and  that  the  dignity 
befitting  his  powers  ought  also  to  be  his. 

Besold,  on  Precedence,  ch.  2,  §  4;  Arumaeus,  on  Public  Laiv,  dissertation  J,  at 
the  end. 

6.  [/0]  Whether  in  conferences  and  letters  the  title  of  "  most 
serene  "  should  be  given  to  those  who  are  not  kings? 
In  the  negotiations  at  Bologna,  when  the  instructions  of  the  Queen 
of  England  gave  the  title  of  Most  Illustrious,  and  not  Most  Serene,  to 
the  Archduke  Albert,  the  ambassadors  of  the  King  of  Spain  obstinately 
declined  to  negotiate,  unless  the  title  of  Most  Serene  should  be  added  in 
the  Queen's  own  hand  wherever  mention  was  made  of  the  Archduke.  It 
was  argued  that  the  title  of  Most  Serene  is  proper  to  the  emperor  and 
kings  alone,  who  are  possessed  of  majesty;  that  dukes  are  merely  noble, 
or  at  most  illustrious.  On  the  other  hand,  that  majesty,  in  the  sense  of 
greater  status  or  power,  does  belong  to  dukes;  also  that  against  them  the 
crime  of  treason  may  be  committed,  and  that  many  dukes  recognize  no 
superior. 

Camden,  Annals  1600;  Rudolphinus,  nn  the  dignity  of  the  Dukes  of  Italy. 
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7.    [//]   Whether  those  who  have  not  supreme  power 
may  send  ambassadors? 

Elizabeth,  Queen  of  England,  refused  to  receive  Christopher 
d'Assonleville,  who  was  sent  to  her  as  ambassador  by  the  Duke  of  Alva, 
because  he  brought  no  letter  from  the  King  of  Spain;  and  when  the 
Genoese  nobles  sent  Stephano  Mario  and  Bartolomeo  Comellino  to 
Philip,  King  of  Spain,  Talicarne,  of  the  opposite  party  in  the  Genoese 
Republic,  intervened,  saying  that  private  persons  could  not  send  am- 
bassadors. It  is,  however,  certain  that  Appius  Claudius  the  przetor  sent 
ambassadors  to  Hieronymus,  son  of  Hiero,  Scipio  to  Syphax,  Lucullus 
to  Tigranes,  and  Caesar  to  Ariovistus.  Paschal  refers  these  cases  to  the 
greatness  of  the  Roman  Empire  and  says  that  the  governors  of  great 
provinces  bore  themselves  as  the  equals  of  kings ;  and  further  he  says  that 
such  embassies  on  matters  of  common  interest,  being  necessary  between 
coterminous  provinces,  are  allowed  when  there  is  no  time  to  consult  the 
supreme  power;  but  he  does  not  think  they  should  be  reckoned  among 
legitimate  embassies.  He  says  that  in  the  same  way  the  princes  of  Ger- 
many and  the  Free  States  have  the  right  of  sending  ambassadors  on 
matters  which  concern  themselves. 

Besold,  on  Embassies,  ch.  j;  Paschal,  The  Ambassador,  ch.  13. 

8.    [12]    JFhether  religious  persons  and  clerks  should  he 
employed  on  civil  embassies? 

Boccalini,  in  the  Parnassian  Satire,  mentions  a  certain  Zeno,  a 
Stoic  with  all  the  gravity  of  his  sect,  who  approached  the  shrine  of 
Apollo  to  offer  honor  and  salutations  to  the  god,  before,  as  he  said,  set- 
ting out  on  a  long  journey,  he  having  been  appointed  by  the  Prince  of 
Cnidos  to  undertake  an  embassy  about  important  business;  on  hearing 
which,  Apollo  reproved  the  Prince  of  Cnidos,  who  was  present  at  the 
time,  for  sending  on  an  embassy,  after  the  fashion  of  some,  a  person  of 
no  magnificence,  in  order  to  save  expense.  Zeno,  however,  indignantly 
objected  that  he  and  others  of  the  same  order  went  on  embassies,  con- 
trary to  the  profession  which  they  make  of  avoiding  above  all  things  the 
business  of  courts,  and  that  on  them  they  did  not  shrink  in  the  service  of 
princes  from  doing  many  things  which  were  forbidden  by  honesty;  so 
that  they  appear  to  have  deserved  the  censure  of  Tacitus,  who  said  that 
the  sect  made  men  into  turbulent  busybodies. 

Under  the  head  of  Stoics  there  is  no  doubt  that  religious  persons 
and  clerks  are  included,  with  which  agrees  Comines,  who  records  that  it 
was  formerly  the  custom  in  Spain  to  transact  all  business  with  foreigners 
through  religious  persons  or  monks,  either  because  they  knew  best  how 
to  pretend,  or  in  order  to  save  expense.  But  not  only  do  the  ecclesiastical 
canons  strictly  forbid  monks  or  clerks  to  mix  in  temporal  business,  but 
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the  Apostle  too  warns  us  that  no  man  who  serves  God  should  involve 
himself  in  secular  business.  Campanella,  however,  a  skilful  statesman, 
rccom'mends  that  ecclesiastical  persons  should  be  used  for  all  business, 
because  they  are  more  prudent  and  cautious,  and  because,  being  celibates, 
they  are  less  likely  to  gratify  personal  feelings.  And  Pierre  Matthieu 
highly  extols  religious  persons  and  monks  for  services  rendered  with 
happy  result  to  great  princes  at  variance  in  purpose,  or  at  war  with  one 
another,  and  relates  that  Saint  Bernard  went  to  Mainz  to  reconcile 
the  Emperor  Lothaire  with  the  Emperor  Conrad,  and  that  an  Augus- 
tinian,  Conrad  Sineta,  negotiated  peace  between  the  Venetians  and  the 
French.  The  Roman  Pope,  intervening  between  Henry  the  Fourth  of 
France  and  Philip  the  Second  of  Spain,  used  the  services  of  Bonaventura 
of  Calatagirone,  General  of  the  Franciscans,  to  bear  holy  and  salutary 
exhortations  of  peace  to  either  king.  Moreover,  Father  John  Ney 
brought  about  the  truce  in  the  Netherlands,  and  Hiacynthus,  a  Capuchin, 
not  very  long  ago  acted  as  ambassador  in  the  most  important  negotia- 
tions of  the  Christian  world. 

Boccalini,  Scales  of  Parnassus,  I,  3;  Conrad  Braun,  VIII,  3 ;  Comlnes,  VIII,  16; 
Pierre  Matthieu,  History  of  the  Peace;  Resold,  ch.  4.,  §  ^. 

9'  [^il  Whether  embassies  viay  be  intrusted  to  women? 
When  the  Sabines  were  making  war  with  great  ferocity  on  the 
Romans,  because  the  latter  had  forcibly  carried  off  the  virgins  who  had 
come  to  see  the  equestrian  games,  the  Senate  decreed  that  as  many  of  the 
Sabine  women  as  were  free  should  leave  their  children  and  go  on  an 
embassy  to  their  countrymen ;  which  they  did,  with  the  result  that  peace 
was  made,  and  a  wonderful  thing,  says  Florus,  followed;  for  the  enemies 
left  their  homes  and  migrated  to  a  new  city,  and  shared  their  ancestral 
wealth  with  their  daughters'  husbands  as  dowry. 

Kirchner,  however,  denies  that  the  Sabine  women  went  on  an  em- 
bassy, because  the  laws  of  Rome  prohibit  women  from  performing  the 
duties  of  men.  And  the  edict  of  the  praetor  expressly  forbids  women  to 
plead  on  behalf  of  others,  because  it  is  contrary  to  the  modesty  becoming 
their  sex.  Caia  Afrania,  the  wife  of  the  Senator  Licinius  Buccio,  gave 
the  occasion  for  this  edict;  who,  not  because  she  was  without  advocates, 
but  because  she  was  a  woman  of  unbounded  impudence,  assailed  the 
tribunals  continually  with  screams,  never  before  heard  in  the  Forum,  so 
that  the  name  of  Afrania  came  to  be  cast  as  a  reproach  on  shameless 
habits  in  women.  And  the  jurist  Martian  lays  down  that  those  who 
have  no  right  of  pleading  can  not  go  on  an  embassy. 

Paschal,  however,  contends  vigorously  against  KIrchner's  view,  and 
shows  that  honorable  women  have  pleaded  causes  with  approbation;  as 
when  the  Order  of  Matrons  was  burdened  with  a  heavy  tribute  by  the 
Triumvirs,  and  no  man  dared  to  lend  them  his  advocacy,  and  Hortensia, 
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daughter  of  Lucius  Hortensius,  pleaded  the  cause  of  the  women  before 
the  Triumvirs  persistently  and  successfully;  for,  recalling  all  her  father's 
eloquence,  she  secured  the  remission  of  the  greater  part  of  the  money 
demanded. 

Indeed,  on  some  occasions  women  have  been  considered  eminently 
suitable  for  undertaking  embassies.  When  the  Senate  at  Rome  debated 
whether  Veturia  and  Volumnia  with  other  matrons  should  be  sent  with 
an  embassy  to  Coriolanus  and  the  Volsci,  who  were  threatening  the 
city,  and  the  matter  was  discussed  at  great  length  until  evening,  no  one 
doubted,  says  Dionysius  of  Halicarnassus,  that  the  office  was  one  appro- 
priate to  women,  but  some  feared  that  the  enemy,  by  disregarding  the 
Law  of  Nations,  and  detaining  the  matrons  and  their  children,  might 
obtain  possession  of  the  city  without  the  hazards  of  a  war;  the  view, 
however,  prevailed  of  those  who  thought  that  the  mother,  wife,  and 
other  matrons  should  be  allowed  to  leave  the  city  and  undertake  the 
embassy;  and  when  Valeria  was  persuading  Veturia,  the  mother  of 
Coriolanus,  to  undertake  the  embassy,  she  said : 

"  If  you  bring  back  your  son  to  the  city,  you  will  win  for  yourself 
immortal  glory,  by  rescuing  our  country  from  its  great  peril;  and  our 
honor  among  men  will  be  the  greater  for  having  averted  a  war  which 
of  themselves  they  could  not  repel ;  and  we  shall  be  held  true  descendants 
of  those  women  who  under  Romulus  averted  the  Sabine  War  by  the 
embassy  which  they  undertook,  and  by  reconciling  leaders  and  peoples 
made  this  city  great  Instead  of  small." 

Ayrault,  on  Embassies,  ch.  zi;  Valerius  Maximus,  VIII,  3;  Paschal,  ch.  20. 

10.  [/^]  Whether  an  embassy  should  he  decreed  for  a  private  cause? 
When  Phrynon,  an  Athenian,  was  returning  from  the  Olympic  con- 
test, he  was  captured  by  certain  followers  of  Philip  and  robbed  of  all  his 
money.  On  his  return  to  Athens,  he  asked  the  Athenians  to  decree  him 
an  embassy  to  Philip  with  the  object  of  recovering  what  he  had  lost,  and 
It  Is  said  that  the  people  granted  his  request.  By  the  law  of  the  Twelve 
Tables  such  an  embassy  was  forbidden  in  the  following  words :  "  Let 
no  man  be  an  ambassador  for  his  own  objects  " ;  and  Cicero  bitterly 
attacks  such  ambassadors,  maintaining  that  nothing  Is  more  shameful 
than  for  a  man  to  be  sent  as  ambassador  otherwise  than  in  the  Interests 
of  the  state.  When  such  an  embassy  was  granted  at  Rome,  It  was 
called  a  "  free  "  embassy,  because  It  was  not  limited  in  time  or  place,  nor 
liable  to  render  account  of  Its  actions.  Plutarch  records  that  an  em- 
bassy of  this  kind  was  decreed  to  Sclpio  Nasica,  In  order  that  he  might 
remain  in  Asia,  whither  he  was  setting  out,  with  greater  security  and 
honor,  because,  should  he  remain  at  Rome,  he  feared  the  fury  of  the 
populace,  who  were  enraged  at  the  murder  of  Gracchus.  Nay,  even 
Cicero  earnestly  desired  for  himself  an  embassy  of  this  kind,  as  a  period 
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of  freedom  and  leisure,  in  order  that  being  free  from  every  anxiety  he 
might  be  the  better  able  to  devote  himself  to  study;  and  Manutius 
shows  that  senators  were  sometimes  obliged  to  procure  some  such  relaxa- 
tion, since  otherwise  they  were  not  allowed  to  be  absent  from  Rome. 

Gentilis,  on  Embassies,  I,  S;  Paschal,  ch.  Ij;  Resold,  on  Embassies,  ch.  2,  §  J. 

//.    [/5]   Whether  ambassadors  should  he  permitted  to  take 
wives  with  them? 

When  Zemosthenes  Charmoleus,  a  Massilian,  went  on  embassies 
for  his  country,  he  took  with  him  his  wife  Lydimacha,  although  an  ill- 
favored  woman;  and  Isdigune,  an  ambassador  to  Justinian,  from  Chos- 
roes.  King  of  the  Persians,  took  his  wife  and  daughter  with  him  on 
that  embassy.  Others,  however,  consider  the  society  of  their  wives  both 
inconvenient  and  dangerous  for  ambassadors  and  rely  on  the  same  argu- 
ments as  those  which  Severus  Cinna  used,  when  he  proposed  in  the  senate 
that  no  magistrate,  to  whom  a  province  had  fallen,  should  be  accom- 
panied by  his  wife.  Not  indeed  for  nothing,  said  he,  had  it  been  decided 
of  old  that  women  should  not  be  dragged  to  allies,  or  foreign  nations ;  the 
company  of  women  invariably  hampered  peace  with  luxury,  war  with 
fear,  and  turned  a  Roman  column  into  the  likeness  of  a  barbarian  pro- 
cession ;  the  sex  was  not  only  weak  and  unfit  for  toil,  but,  where  wanton- 
ness was  added,  cruel,  scheming,  and  greedy  of  power.  All  the  worst  of 
the  provincials  at  once  attached  themselves  to  such  women,  who  took  in 
hand  and  managed  affairs. 

Others,  however,  take  the  view  of  Valerius  Messallnus,  who  replied 
to  Cinna.  In  many  respects  the  harshness  of  the  ancients  had  given  way 
to  better  and  happier  rules,  but  little  had  been  allowed  to  the  needs  of 
women,  who  are  no  burden  even  on  the  homes  of  their  husbands,  still  less 
on  allies;  other  things  they  shared  with  a  husband,  nor  was  there  any 
hindrance  to  peace  In  this;  and  what  more  honorable  thing  for  men  re- 
turning after  their  labor  than  a  wife's  consolation?  Granted  that  some 
were  led  astray  into  scheming  or  greed.  What  of  magistrates  them- 
selves, were  not  many  of  them  the  victims  of  one  passion  or  another? 
yet  it  was  not  on  that  account  proposed  to  send  no  one  to  a  province. 
Husbands  were  often  corrupted  by  the  vices  of  their  wives;  were  all 
therefore  to  remain  unmarried?  it  was  vain  to  call  our  own  sloth  by  other 
names,  for  the  husband  was  to  blame  if  a  woman  erred.  Moreover, 
because  of  the  weak  will  of  one  or  two,  it  was  ill  to  wrest  from  husbands 
the  fellowship  of  their  wives  in  good  fortime  and  in  bad,  and  at  the  same 
time  to  leave  a  sex,  which  was  by  nature  weak,  exposed  to  its  own  tempta- 
tions and  the  lusts  of  others;  it  was  difficult  to  keep  the  marriage  tie 
intact,  even  with  protection  at  hand ;  what  would  It  be  If  It  were  destroyed 
during  several  years  by  what  was  practically  a  divorce  ?    When  they  had 
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to  deal  with  sins  committed  elsewhere,  let  them  always  bear  in  mind  the 
wickedness  of  the  city,  and  so  on. 

The  jurists  too  lay  down  that  ambassadors,  like  magistrates,  may 
take  their  wives  with  them  at  their  own  risk;  as  to  which  Ulpian  says 
that  it  is  better  for  a  proconsul  to  go  to  a  province  without  a  wife,  but  he 
may  go  with  one  if  he  knows  that  the  Senate,  in  the  consulship  of  Cotta 
and  Messala,  resolved  that  account  and  satisfaction  is  to  be  exacted  from 
the  husbands  for  any  offense  committed  by  the  wives  of  those  who  go 
out  as  public  officers. 

Tacitus,  Annals,  HI;  Paschal,  ch.  S3;  Besold,  on  Embassies,  ch.  4,  %  11;  Digest, 
1,16. 

12.    [/($]   Whether  an  embassy  may  he  executed  by  some  oj  the 

ambassadors  only? 
When  Constantianus,  one  of  the  ambassadors  from  Justinian  to 
Chosroes,  was  detained  by  sickness,  Sergius,  the  other  ambassador,  re- 
fused to  enter  Persia ;  on  the  other  hand,  when  disease  had  carried  off 
Callicrates,  an  ambassador  of  the  Rhodians,  Diasus,  the  other  ambassa- 
dor, went  on  to  Rome.  And  of  many  Indian  ambassadors  to  Augustus, 
three  only,  according  to  Strabo,  reached  Rome  and  executed  their  em- 
bassy, the  length  of  the  journey  and  other  hardships  having  carried  off 
the  others.  Paschal  says  that  it  is  as  clear  as  day  that  the  ambassadors 
who  are  not  prevented  may  act  for  the  others;  so,  too,  in  regard  to 
provincial  ambassadors  it  was  provided  by  law  that,  if  obliged,  they 
might  employ  another  to  execute  the  embassy.  So  the  Roman  ambassa- 
dors, who  were  sent  to  Jugurtha  when  he  was  besieging  Adherbal,  as 
soon  as  they  landed  at  Utica,  sent  a  messenger  to  him  with  a  letter  in 
which  they  intimated  that  they  had  been  sent  to  him  by  the  Senate  and 
bade  him  come  to  the  province  with  all  speed. 

Paschal,  ch.  JI. 

/J.  [/7]  Whether  admission  may  ever  be  refused  an  ambassador? 

The  Romans  announced  to  the  iEtolians  that  if  ambassadors  came 
they  would  be  treated  as  enemies;  and  they  told  the  ambassadors  of 
Perseus  that  it  would  not  be  safe  for  them  to  come;  and  Coriolanus 
threatened  to  treat  as  spies  any  who  came  to  him.  Gentilis,  indeed,  main- 
tains that  it  is  lawful  for  a  prince  or  people  to  forbid  embassies  to  come 
to  themselves,  because  otherwise  a  stranger  might  establish  himself  on  a 
strange  soil  against  the  will  of  its  lord;  but  they  ought  to  see  that  such 
prohibition  is  made  for  some  good  cause.  Grotlus  says  the  Law  of 
Nations  does  not  order  that  all  ambassadors  should  be  admitted,  but 
forbids  them  to  be  repelled  without  cause.  Just  causes  for  refusing 
admission  are : 
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(i)  If  the  person  sending  the  ambassador  Is  unworthy;  whence 
Justinian  refused  to  receive  the  embassy  of  Totila,  who  was  always 
treacherous;  and  Polybius  relates  that  the  ambassadors  of  the  Cyne- 
thenses,  as  being  a  wicked  nation,  were  everywhere  repelled. 

(2)  If  the  person  sent  is  unworthy;  whence  Lysimachus  refused 
to  give  audience  to  Theodorus,  who  was  called  the  "  atheist,"  when  sent 
by  Ptolemy. 

(3)  When  the  reason  for  sending  the  embassy  is  suspect;  whence 
the  Romans  ordered  Perseus  not  to  send  to  Rome,  but  to  Licinius. 

Gentilis,  II,  5;  Grotius,  II,  l8,  %3;  Paschal,  chs.  36  and  41;  BesolJ,  on  Em- 
bassies, ch.  4. 

14.   [/5]   Whether  an  ambassador  can  go  beyond  his 
instructions  in  the  public  interest? 

The  Athenians  punished  with  death  the  ambassadors  whom  they 
had  sent  into  Arcadia,  although  they  returned  home  successful,  on  the 
ground  that  they  had  traveled  by  a  different  route  from  that  which  had 
been  ordered  them ;  and  when  the  consul  Attilius,  who  had  been  sent  by 
the  Senate  into  Greece  to  protect  the  Athenians  and  the  iEtolians  against 
Philip,  stormed  and  sacked  Hestiaea  and  Anticyra  contrary  to  the  in- 
structions of  the  Senate,  the  Senate,  when  the  news  reached  Rome, 
decided  that  Flaminius  should  be  sent  at  once  to  succeed  Attilius. 

Sometimes,  however,  it  is  advantageous  to  the  commonwealth  that 
an  ambassador  should  be  of  a  versatile  mind  and  use  other  methods  than 
those  which  have  been  prescribed,  to  gain  the  same  end.  Thus  when  the 
State  of  Lampsacus,  in  order  to  appease  Alexander,  who  was  threatening 
them  with  all  manner  of  evil,  sent  Anaximenes,  a  man  well-known  both 
to  his  father  Philip  and  to  Alexander  himself,  and  the  King,  knowing 
his  purpose  in  coming,  called  the  gods  of  the  Greeks  to  witness  that  he 
would  do  the  exact  opposite  of  what  he  asked,  Anaximenes,  having 
heard  of  this,  when  he  came  into  the  King's  presence,  said :  "  I  beg  you, 
O  King,  by  the  gods  and  our  friendship,  to  reduce  the  wives  and  children 
of  the  people  of  Lampsacus  to  slavery,  to  destroy  their  city,  and  to  spare 
not  even  the  temples  of  the  immortal  gods  " ;  and  his  prayers  so  prevailed 
that  Alexander  pardoned  the  state. 

Valerius  Maximus  records  that  the  ambassadors  sent  by  the  Senate 
to  Tarentum  to  demand  restitution,  having  met  with  very  grave  insults 
there,  and  one  of  them  having  even  been  bespattered  with  urine,  on 
being  introduced  Into  the  theatre,  discharged  their  office  in  the  words 
which  they  had  received  and  made  no  complaint  of  what  they  had  suf- 
fered, in  order  not  to  say  anything  beyond  their  instructions.  Not  so 
scrupulous,  however,  about  his  instructions  was  the  Carthaginian  am- 
bassador who  openly  declared  in  the  Senate  at  Rome  that  his  toga  had 
been  stolen  from  him  ten  times  since  his  arrival  there. 

Paschal,  chs.  56,  57,  58;  Besold,  ch.  7,  §  J. 
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^5'  [^9]  Whether  a  prince  is  bound  by  what  his  ambassador  does 
beyond  his  secret  instructions? 
Ferdinand  and  Isabella,  King  and  Queen  of  Spain,  refused  to  con- 
sider as  binding  a  peace  made  by  the  Archduke  of  Austria,  their  son-in- 
law,  who  had  very  wide  instructions,  on  the  ground  that  he  had  made  the 
agreement  contrary  to  his  secret  instructions.  This  was  wrong,  says 
Gentilis,  and  unbecoming  in  a  prince,  whose  pen  and  tongue  should  be 
one;  whereas  these  princes  had  two  pens  and  two  tongues;  and,  what  was 
more  intolerable,  one  of  the  pens  and  one  of  the  tongues  was  unknown 
to  the  enemy;  if  this  practice  were  to  be  admitted,  there  could  be  no 
certainty  in  making  a  treaty. 

Grotius  takes  the  following  view :  In  a  general  agency  it  may 
happen  that  our  agent  binds  us  by  acting  against  our  will  as  signified  to 
him  alone;  because  here  there  are  distinct  acts  of  will,  one  by  which  we 
bind  ourselves  to  regard  as  valid  whatever  he  does  in  a  given  class  of 
matters;  the  other  by  which  we  bind  him  to  ourselves  not  to  act  except 
according  to  orders  known  to  himself,  but  not  to  others.  This  must  be 
noted,  he  says,  in  regard  to  promises  made  by  ambassadors  for  kings 
which  are  covered  by  their  commission  of  agency,  but  exceed  their  secret 
instructions. 

Guicciardini,  VI;  Gentilis,  III,  14;  Grotius,  II,  II,  §  12. 

16.  [20]  Whether  an  ambassador  should  be  allowed  to  conduct 

the  causes  of  subjects  of  his  king? 
Ships  laden  with  merchandise  and  goods,  belonging  to  subjects  of 
the  King  of  Spain,  once  put  into  English  harbors;  and  when  a  suit  was 
started  concerning  them  in  the  Court  of  Admiralty  in  the  name  of  those 
subjects,  the  King's  ambassador  wished  to  appear  on  their  behalf.  It 
was  doubted  whether  he  ought  to  be  allowed  to  appear,  because  he  had 
been  sent  here  to  manage  the  public  affairs  of  his  King;  and  because  one 
who  appears  for  others  ought  to  have  their  instructions.  It  was  replied 
that  the  affairs  of  subjects  concern  a  prince,  since  it  is  to  his  interest  that 
they  should  not  suffer  loss,  in  order  that  they  may  be  richer  and  better 
able  to  bear  public  burdens:  that  any  one  can  defend  the  absent  without 
instructions,  and  appear  against  despoilers,  and  that  the  cases  of  the 
Spaniards  were  cases  of  spoliation. 

Gentilis,  Spanish  Advocation,  I,  18;  Wesenhecius,  Code,  III,  16,  24. 

/7.  [2/]  Whether  an  ambassador  may  use  lies? 
Henry  Wotton,  sent  as  ambassador  for  James,  King  of  England, 
to  the  Venetians,  was  asked,  while  passing  through  Germany  on  his  way, 
to  write  a  token  in  the  album  of  a  certain  nobleman  and  wrote  as  follows : 
**  An  ambassador  is  a  good  man  sent  abroad  to  lie  for  his  country." 
Scioppius,  twisting  this  into  a  libel  on  the  King,  wrote  that  he  had  found 
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a  weapon  against  the  fame  and  reputation  of  the  King  not  to  be  despised, 
for  his  ambassador  to  the  Venetians,  so  far  from  concealing  the  fact  that 
he  had  been  sent  abroad  to  lie  for  the  King,  actually  boasted  of  it  every- 
where. To  efface  this  insult,  Wotton  wrote  to  Mark  Welser,  the  mag- 
istrate of  Augsburg,  that  the  definition  was  perhaps  catholic  enough 
to  include  even  Legates  a  Latere,  but  he  was  surprised  that  Scioppius 
should  open  the  records  of  friendship,  ancj  after  eight  years  revive  a 
stale  joke  and  interpret  it  as  though  it  had  been  written  not  merely 
seriously,  but  even  boastfully,  and  that,  not  content  with  that,  he  should 
have  tried  by  his  jokes  to  bring  into  contempt  the  unsullied  name  of  the 
best  of  kings,  as  though  masters  were  bound  to  account  for  the  jests  of 
their  servants. 

Paschal  writes  on  this  question : 

"  I  would  have  an  ambassador  rely  on  truth,  the  most  certain  of  the 
virtues,  and  her  faithful  comrade  reticence.  Yet  I  am  not  so  simple  or 
rude  as  to  exclude  the  diplomatic  lie  altogether  from  the  mouth  of  an 
ambassador.  Assuredly  if  it  is  used  so  that  error  may  be  pardoned, 
vengeance  foregone,  or  innocence  assisted,  the  odium  of  the  word  will 
be  forgotten,  and  the  merit  of  the  act  alone  remain.  Certainly  when 
other  ways  of  helping  a  man  in  danger  are  closed,  I  hold  it  to  be  beyond 
doubt  that  this  way,  though  crooked,  should  be  tried." 

"  I  think,"  says  Diphilus,  "  that  a  lie  spoken  for  the  sake  of  safety 
does  no  harm."  When  Hannibal  left  Africa  and  crossed  to  the  Island 
of  Corcyra,  he  ordered  himself  to  be  described  as  a  Tyrian  ambassador 
when  questions  were  asked.  Xenophanes  too,  the  head  of  the  embassy 
sent  by  Philip  to  Hannibal,  used  means  of  escape  of  this  kind;  for  these 
ambassadors,  while  making  for  Capua,  were  carried  into  the  midst  of 
the  Roman  guards  and  brought  before  Marcus  Laevinus,  the  praetor,  who 
was  encamped  about  Nuceria.  There  Xenophanes  boldly  said  that  he 
had  been  sent  by  King  Philip  to  the  Senate  and  People  of  Rome,  to  enter 
into  friendship  and  alliance  with  the  Roman  People. 

Sometimes  an  embassy,  such  as  that  of  the  Gibeonites  to  Joshua,  is 
designed  for  no  other  purpose  than  to  tell  a  lie:  and  this  is  pardonable 
if  the  purpose  of  the  lie  Is  not  the  destruction  of  those  to  whom  it  is 
addressed,  but  the  safety  of  those  who  use  it. 

JVotton,  Letter  to  Weber;  Paschal,  ch.  54;  Besold,  on  Embassies,  ch.  4,  §  6. 

18.    [22]    Whether  security  is  due  to  ambassadors  from 
others  than  those  to  whom  they  are  sent? 

The  ambassador  of  Philip,  King  of  Macedon,  having  been  sent  with 
a  letter  to  Hannibal  with  a  view  to  making  an  alliance,  was  arrested  and 
brought  to  the  Roman  Senate,  but  dismissed  unhurt:  but,  as  Justin  says, 
only  in  order  that  a  hitherto  doubtful  enemy  might  not  be  turned  Into  a 
certain  one.    For  the  Law  of  Nations  on  the  security  to  be  afforded  to 
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ambassadors  does  not  apply  to  those  through  whose  territories  ambassa- 
dors pass  on  their  way  to  others  without  permission.  However,  if  they 
are  ill-treated,  the  dignity  of  him  Avho  sends  them,  or  of  him  to  whom 
they  are  going,  is  offended  and  friendship  is  endangered. 

Gentilis,  II,  3;  Grotius,  II,  18,  §  5;  Ayrault,  on  Embassies,  ch.  18;  Besold,  ch.  5, 

^9'    [^3]    Whether  security  is  due  to  an  exile  sent  as 
ambassador  to  his  own  prince? 

Perseus,  King  of  Macedonia,  sent  an  Illyrian  exile  as  ambassador  to 

Gcntius,  King  of  the  Illyrians.    Gentilis  says  that  it  is  quite  clear  that  if 

an  exile  returns  to  places  forbidden  to  him,  he  may  be  punished,  and  that 

the  title  of  ambassador  does  not  help  him.     If  the  Illyrian  suffered  no 

harm,  it  must  be  ascribed  not  to  the  law,  but  to  the  circumstances  of  the 

case;  in  this  question  of  embassies  the  strict  letter  of  the  law  is  often 

somewhat  relaxed;  and  if  Gentius  received  the  exile  as  ambassador, 

he  could  not  refuse  him  the  rights  of  embassy,  when  he  had  once  been 

received.    Yet  our  own  Edward  Coke,  a  great  master  of  the  law  of  his 

country,  but  not  equally  learned  in  that  which  holds  with  foreigners,  says 

that  if  an  exile  is  sent  as  an  ambassador  to  a  place  from  which  he  has 

been  banished,  he  can  neither  be  detained  nor  injured;  and  to  confirm  this 

he  mentions  that  when  Reginald  Pole,  who  had  been  found  guilty  of 

treason  and  was  living  at  Rome,  was  sent  as  ambassador  by  the  Pope  to 

the  King  of  France,  and  Henry  the  Eighth,  King  of  England,  asked  the 

King  of  France  to  send  him  across  to  England,  he  did  not  obtain  his 

request.    Pole,  however,  at  that  time  was  ambassador,  not  to  the  King 

of  England  by  whom  he  had  been  proscribed,  but  to  the  King  of  France, 

to  whom  he  was  neither  subject  nor  in  any  way  bound.    But  afterwards, 

in  the  reign  of  Philip  and  Mary,  when  he  was  performing  what  was 

regarded  as  the  most  holy  of  embassies  from  the  Pope,  in  order  to  win 

over  the  Kingdom  of  England,  although  two  peers  of  the  realm  by  royal 

command  went  as  far  as  Brussels  to  meet  him,  yet  he  did  not  venture  to 

enter  the  kingdom  further  than  Dover,  until  the  law  of  his  proscription 

had  been  repealed  in  Parliament  and  he  had  been  restored  to  all  rights 

of  nobility  and  country. 

Gentilis,  II,  10;  Coke,  Jurisdiction  of  the  Courts,  ch.  26;  Godivln,  Annals,  1537 
and  1554. 

20.  [24]  Whether  an  ambassador  may  be  sued  in  a  civil  action  in 
the  place  where  he  is  discharging  his  embassy? 

Gentilis  holds  that  an  ambassador  ought  to  submit  to  judgment  on 
any  contract  into  which  he  has  entered  during  the  period  of  his  embassy; 
either,  as  Julian  says,  that  ambassadors  may  not  be  able  to  carry  home 
with  them  the  property  of  others ;  or  else,  to  give  the  reason  of  Paulus, 
because  otherwise  no  one  would  be  willing  to  contract  with  them,  and  in 


Of  Questions  of  Duty  between  those  at  Peace.  99 

a  sense  they  would  be  cut  off  from  business  relations.  Although  these 
views  of  the  jurists  refer  to  a  provincial  ambassador,  yet  the  principle, 
when  examined,  shows  that  the  same  law  should  apply  to  more  important 
ambassadors  also.  Paschal  holds  the  same  view,  on  the  ground  that 
ambassadors  can  themselves  sue  for  loss  which  they  have  suffered  during 
the  period  of  the  embassy.  Grotius  lays  down  the  contrary  rule,  and 
says  that  the  movable  goods  of  an  ambassador  can  not  be  taken  as  security 
or  to  satisfy  a  debt,  either  by  process  of  judgment  or  by  royal  power. 
For  an  ambassador  ought  to  be  free  of  all  constraint,  whether  touching 
things  that  are  necessary  to  him,  or  touching  his  own  person,  in  order 
that  his  security  may  be  absolute;  so  that  if  he  has  contracted  a  debt  he 
should  be  summoned  to  pay  in  a  friendly  way,  and,  if  he  refuses,  appli- 
cation should  be  made  to  him  who  sent  him  as  ambassador;  so  that  in  the 
last  resort  the  process  is  the  same  as  that  used  against  debtors  outside  the 
jurisdiction. 

Gcntilis,  II,  l6  and  /7;  Paschal,  ch.  37;  Grotius,  II,  18,  §§  g,  10. 

^i-    [-^5]    Whether  persons  guilty  of  an  offense  may  he  taken 
out  of  the  house  of  an  ambassador? 

Certain  Venetian  citizens,  Abondio,  Cavazza,  and  Valerio,  who 
had  betrayed  the  secret  counsels  of  the  senate  to  the  great  injury  of  the 
State,  on  being  detected,  took  refuge  in  the  house  of  the  French  ambassa- 
dor, and  when  their  surrender  was  refused  to  the  officials  who  demanded 
it,  a  boat  with  warlike  equipment  was  posted  in  front  of  the  house,  and 
at  length  they  were  handed  over  and  put  to  death.  When  the  King  of 
France  learned  of  this,  he  refused  for  some  time  to  admit  the  Venetian 
ambassador  into  his  presence,  and  afterwards,  when  the  ambassador 
approached  him  in  public,  he  complained  of  the  indignity  of  the  action, 
and  said  that  the  Venetians  would  not  take  it  with  equanimity  if  his 
officials  made  the  same  outrage  on  the  house  of  their  ambassador.  To 
which  the  Venetian  ambassador  at  once  replied  that,  if  any  were  traitors 
to  the  king,  he  only  wished  they  might  be  caught  within  the  shelter  of 
his  house;  he  would  at  once  hand  them  over,  since  he  was  sure  that  if 
he  were  to  do  otherwise  the  State  of  Venice  would  be  far  from  approv- 
ing of  his  conduct. 

Paschal,  who  discusses  at  length  the  jurisdiction  of  ambassadors, 
holds  the  following  view  on  this  question:  if  the  person  demanded  is 
accused  of  treason,  or  a  very  heinous  crime,  the  house  of  the  ambassador 
ought  to  be  open  to  the  magistrate  seeking  him ;  apart  from  such  crimes 
he  thinks  that  the  house  of  an  ambassador  ought  to  enjoy  a  special 
privilege. 

Grotius  distinguishes  between  the  staff  or  household  of  an  ambassa- 
dor, and  others,  and  decides  that  if  the  staff  commit  some  grave  offense, 
the  ambassador  may  be  asked  to  surrender  them,  but  they  must  not  be 
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forcibly  carried  off;  when  this  was  done  by  the  Achaeans  to  some  Spar- 
tans who  were  in  the  company  of  Roman  ambassadors,  the  Romans  cried 
aloud  that  the  Law  of  Nations  was  violated.  If  the  ambassador  refuses 
to  surrender  them,  satisfaction  should  be  demanded  from  the  prince  who 
sent  the  ambassador,  and  if  he  refuses,  war  should  be  declared  against 
him,  as  the  abettor  of  the  crime.  But  as  regards  others,  he  says,  the 
question  whether  an  ambassador  has  the  right  of  asylum  in  his  own  house 
for  any  one  who  .flees  thither,  depends  on  the  grant  of  the  prince  to 
whom  he  is  accredited.    It  does  not  exist  by  the  Law  of  Nations. 

Paruta,  X  and  XI,  1541;  Paschal,  ch.  76,'  Grotius,  II,  18,  §  5. 

22.    [26]    Whether  an  ambassador  who  commits  an  offense 
should  be  sent  back  to  his  own  prince  f 

Although  the  ambassadors  of  Tarquin,  who  had  stirred  up  sedition 
at  Rome,  deserved  to  be  treated  as  enemies,  yet,  says  Livy,  the  Law  of 
Nations  prevailed,  with  the  result  that  they  were  not  put  to  death.  But 
when  Philaeas  of  Tarentum  was  performing  an  embassy  at  Rome,  and 
found  a  way  of  approach  to  the  Tarentine  hostages,  and  by  tempting 
them  in  frequent  conversations  and  bribing  the  jailers  procured  their 
escape  from  custody,  and  fled  with  them  on  their  journey,  he  was  brought 
back  with  them,  and  having  been  brought  into  the  Comitia,  with  the 
approval  of  the  people,  was  beaten  with  rods  and  cast  down  from  the 
Rock.  With  him,  however,  sterner  measures  were  taken  because  he  had 
been  an  ambassador  of  Roman  subjects. 

In  another  case,  says  Polybius,  of  an  ambassador  who  had  insti- 
gated hostages  at  Rome  to  escape,  nothing  was  done  beyond  ordering 
him  to  leave  the  territory.  After  weighing  the  opinions  of  different 
writers  on  this  point,  Grotius  seems  to  decide  that  if  the  ambassador's 
offense  is  such  that  it  may  be  passed  over,  no  notice  should  be  taken;  if 
the  crime  is  more  serious,  and  likely  to  lead  to  public  Injury,  the  ambassa- 
dor should  be  sent  back  to  the  prince  who  sent  him,  with  a  demand  that 
he  should  either  punish  or  surrender  him,  as  the  Gauls  demanded  that 
the  Fabll  should  Ije  surrendered  to  them;  but  to  meet  an  imminent  dan- 
ger, he  may  be  detained  and  questioned,  as  the  proceedings  In  the  case  of 
the  ambassadors  of  Tarquin  indicate.  But  If  an  ambassador  Is  meditat- 
ing armed  violence,  he  may  be  put  to  death,  not  by  way  of  punishment, 
but  by  way  of  natural  self-defense. 

Gentilis,   on  Embassies,   II,   iS,   §  10;  Paschal,   ch.   74;   a   pamphlet  styled 
"Quaest'io  vetus  et  nova";  Grotius,  II,  54!  Camden,  Annals,  1571  and  1584. 

23'  [27]  Whether  a  prince  may  validly  contract  a  marriage  hy  proxy? 
The  Emperor  Maximilian,  after  Having  for  some  time  sought  the 
Hand  of  Anne,  Duchess  of  Brittany,  in  marriage,  at  length  won  the  con- 
sent of  the  maiden,  and  the  matter  went  so  far  that  not  only  was  the 
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marriage  contract  publicly  celebrated  by  proxy,  but  the  Duchess,  as 
though  actually  wedded,  was  solemnly  laid  on  the  marriage  bed,  and  the 
ambassador  of  Maximilian  in  the  presence  of  a  great  many  nobles  placed 
his  leg  bared  to  the  knee  between  the  marriage  sheets,  such  a  ceremony 
being  regarded  as  a  consummation  of  the  marriage.  Charles,  King  of 
France,  however,  who  desired  no  less  to  see  the  Duchy  of  Brittany  united 
to  the  Kingdom  of  France,  than  to  see  the  Duchess  united  to  himself, 
with  the  venal  aid  of  matrons  and  counselors,  won  the  heart  of  the 
tender  maiden  to  himself.  He  argued,  firstly,  that  the  contract  of  mar- 
riage with  Maximilian  was  Invalid  because  the  Duchess,  being  a  depen- 
dent and  ward  of  the  King  of  France,  could  not  bind  herself  save  by 
his  authority  and  consent.  Next  he  found  theologians  to  declare  that 
the  fictitious  mode  of  consummating  the  marriage  was  rather  an  idle 
invention  of  courts  than  a  rite  approved  by  the  Church.  In  the  end  the 
Duchess,  moved  by  reasons  of  this  sort,  and  preferring  to  have  a  king  in 
the  flower  of  youth  as  a  husband,  rather  than  as  an  enemy,  deserted 
Maximilian,  and  flew  to  the  marriage  with  Charles.  Thereafter  it  was 
said  in  jest  that  the  bereaved  Maximilian  was  so  very  cold  a  suitor  that 
he  thought  it  enough  to  marry  by  proxy,  when  by  undertaking  a  short 
journey  he  might  himself  have  settled  the  matter  beyond  all  dispute. 
Others,  however,  better  judges  of  the  facts,  held  that  a  signal  Injury  had 
been  done  to  Maximilian,  which,  if  his  strength  had  been  sufficient, 
would  have  afforded  a  most  just  cause  for  war  and  vengeance. 

Bacon,  History  of  Henry  J'H. 

24.    [2^]    IVhether  a  treaty  may  be  made  with  those  •ii;i'^6'^;  \  '•.•  , 
are  strangers  in  religion?  ,•'•    .    ,     ''-.,.. 

Asa  was  reproved  by  the  Prophet  for  entering  Into  alliArfcewItli'the; ' 
Syrian;  and  Paul  says  "  Be  not  yoked  with  unbelievers."  Asa  was  re- 
proved because  he  distrusted  God;  and  Paul  forbids  marriage  with 
idolaters,  which  threatens  a  greater  danger,  that  difficulty  may  be  thrown 
in  the  way  of  true  religion.  But  It  has  always  been  lawful  to  contract  a 
treaty  with  those  who  are  strangers  in  religion  to  abstain  from  injuries. 
Also  no  reason  can  be  found  why  It  should  not  be  lawful  to  enter  Into 
treaties  of  commerce  and  the  like  with  the  heathen  for  the  common 
advantage.  And  so  far  as  military  alliance  Is  concerned,  It  is  well  known 
that  the  Asmonaeans  made  a  compact  with  the  Spartans  and  the  Romans, 
with  the  approval  of  the  priests  and  people.  Yet  an  exception  must  be 
made  if  the  heathen  are  likely  to  derive  great  Increase  of  strength  from 
such  an  alliance;  much  more  If  war  Is  to  be  made  on  men  of  the  same 
religion;  thus  Alexander  says.  In  Arrlan,  that  those  who  make  war  with 
barbarians  against  Greeks  are  guilty  of  a  grave  sin. 

Grotius,  n,  15,  %%8,  g,  etc.;  Gent'iUs,  HI,  ig;  Bodin,  V,  last  chapter;  Guay, 
Alliances  of  the  Most  Christian  King  ivith  the  Turk  justified  against  the  calum- 
nies of  the  Spaniards. 
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^5-    1^9]    Whether  a  prince  who  has  promised  help  is  bound 
to  supply  it  when  he  can  not  do  so  conveniently? 

In  the  year  1585  it  was  agreed  between  Elizabeth,  Queen  of  Eng- 
land, and  the  United  Estates  of  the  Netherlands  that  the  Queen  should 
send  auxiliaries  of  horse  and  foot,  under  a  general,  and  during  the  war 
should  pay  their  wages,  which  the  provinces  were  to  repay  when  peace 
was  restored;  in  the  meantime  certain  cities  and  fortresses  were  to  be 
handed  over  to  the  Queen  as  security.  In  the  year  1595  the  Queen 
declared  by  Thomas  Bodley,  her  ambassador,  that  England  was  drained 
of  men  and  resources  by  the  long  war;  she  therefore  demanded  that  they 
should  relieve  her  of  the  burden  of  expenses  for  the  troops  and  repay 
some  part  of  the  expenses  incurred.  The  Estates  promised  to  refund  a 
part  of  the  money  and,  when  she  demanded  the  greater  part,  they  con- 
tended that  by  the  terms  of  the  contract  the  money  was  not  to  be  refunded 
until  the  war  was  finished  and  that,  if  the  Queen  regarded  her  honor, 
she  could  not  draw  back  from  the  agreement.  She  took  the  view,  on  the 
other  hand,  on  the  opinions  of  jurists  and  statesmen,  that  every  conven- 
tion, although  sworn,  must  be  understood  to  hold  only  while  things 
remain  in  the  same  state ;  that  a  man  is  more  strongly  bound  to  his  country 
than  to  a  private  promise ;  and  that  princes  are  not  bound  by  their  con- 
tract when  the  contract  results  in  public  injury.  Bodley  persuaded  the 
Estates,  afraid  to  anger  so  mighty  a  princess,  to  promise  to  relieve  her  as 
soon  as  possible  from  all  the  expense  which  she  was  incurring  on  the 
English  auxiliaries  and  to  pay  £20,000  for  some  years. 

:       .  Camden,  Annals,  1585,  1595,  and  1598. 

■  2^6.  [ja]  Whether  privileges  of  commerce  or  business,  which  have 
been  agreed  upon  with  foreigners,  may  be  revoked? 
The  Hanseatic  States  complained  to  the  Emperor  and  the  Estates 
of  the  Empire,  in  the  year  1595,  that  privileges  once  granted  by  the 
Kings  of  England  had  been  annulled.  Queen  Elizabeth  replied,  by 
Christopher  Perkins,  that  these  privileges,  having  been  abused,  and  for 
other  reasonable  causes,  had  been  abolished  by  parliamentary  authority 
in  the  reign  of  Edward  the  Sixth,  as  unsuited  to  the  times;  that  in  fact 
they  had  been  granted  when  shipping  and  trade  were  depressed  in  Eng- 
land, and  for  that  reason  their  enjoyment  had  been  altogether  for- 
bidden in  Mary's  reign ;  that  the  Queen  in  the  first  years  of  her  reign  had 
for  a  time  granted  them  certain  others,  as  the  times  demanded,  until  they 
themselves,  without  the  slightest  warning,  and  for  no  reason  at  all,  had 
expelled  the  English  from  Hamburg  (showing  no  regard  to  friend- 
ship) ;  that  afterwards,  however,  she  had  determined  to  grant  them  the 
same  conditions  of  doing  business  as  the  English  had,  but  that  they  had 
altogether  refused  them  unless  they  could  obtain  better  terms;  although 
it  was  not  elsewhere  the  custom,  nor  was  it  to  be  endured,  that  aliens 
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should  be  preferred  to  natives  in  the  trade  of  those  articles  which  are 
peculiar  to  a  country,  which  was  what  they  were  claiming  under  the 
privilege. 

Camden,  Annals,  IS97- 

27.    [j/]    Whether  a  treaty  which  contains  provisions  as  to 

allies  is  to  be  extended  to  future  allies? 
After  the  war  about  Sicily  between  the  Roman  people  and  the  Car- 
thaginians, a  treaty  provided  that  the  allies  of  each  people  should  be 
secure  from  the  other.  The  Romans  after  the  treaty  enrolled  the  Sagun- 
tines  as  allies,  whom  Hannibal  afterwards  attacked.  Livy  says  that 
provision  had  been  made  for  the  Saguntines,  the  treaty  having  excepted 
the  allies  on  each  side ;  for  the  treaty  did  not  say,  "  those  who  were  allies 
at  the  time  ";  and  as  new  allies  might  be  taken,  who  could  think  it  right 
that  those  who  were  received  into  allegiance  should  not  be  defended? 
Grotius,  however,  thinks  that  future  allies  were  not  included,  because  the 
questions  involved  were  whether  a  treaty  had  been  broken,  which  is  an 
odious  matter;  and  whether  the  Carthaginians  were  to  be  deprived  of 
the  liberty  to  coerce  by  arms  those  who  were  thought  to  have  done  them 
injury,  which  is  a  natural  liberty  and  not  lightly  deemed  to  have  been 
given  up. 

Grotius,  II,  16;  Gentil'is,  I,  22. 

^^-    [i^]   ^  allies  are  at  war,  to  which  side  should  assistance 
rather  be  given? 

Demosthenes  thought  that  the  Athenians  ought  to  give  help  to  their 
allies,  the  Messenians,  against  the  Spartans  who  were  also  their  allies,  if 
the  wrong  began  on  the  side  of  the  latter.  If  the  members  of  a  league 
engage  in  hostilities  with  one  another  for  unjust  causes  on  both  sides 
(as  may  be  the  case) ,  no  assistance  should  be  given  to  either  side ;  if  they 
are  at  war  with  others,  that  is  with  people  who  are  not  members  of  the 
league,  each  having  a  just  cause,  if  help  in  men  or  money  can  be  sent  to 
both,  it  should  be  so  sent.  But  if  they  ask  for  the  presence  of  him  who 
has  promised  help  (which  is  a  thing  indivisible),  reason  demands  that 
preference  should  be  given  to  the  one  with  whom  is  the  older  treaty. 

Grotius,  II,  15,  §  is;  Bod'in,  V,  last  chapter;  Gentilis,  III,  16,  etc. 

2g.  [jj]  Whether  successors  are  bound  by  a  treaty? 
By  a  treaty  between  the  Emperor  Charles  the  Fifth  and  Henry  the 
Eighth,  King  of  England,  in  the  year  1542,  it  was  agreed  that  if  the 
provinces  of  the  Netherlands  should  be  the  scene  of  war,  the  King  of 
England  should  supply  five  thousand  foot-soldiers  for  four  months. 
After  Henry's  death,  when  the  King  of  France  invaded  Luxemburg,  the 
Emperor  demanded  assistance  from  Edward  the  Sixth,  King  of  Eng- 
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land,  in  accordance  with  the  treaty;  and  although  the  King  on  certain 
other  grounds  was  held  free  from  obligation  to  afford  it,  yet  it  clearly 
appeared  that  a  treaty  is  extinguished  with  the  person  of  the  contracting 
party.  Thus  the  people  of  Fidense,  after  the  death  of  Romulus,  pro- 
fessed themselves  freed  from  a  treaty  made  with  him;  the  Latins,  after 
the  death  of  Tullus,  the  Etruscans  after  that  of  Priscus,  and  the  Sabines 
after  that  of  Servius,  claimed  to  be  released  from  the  bonds  of  treaties; 
and  although  treaties  of  peace  and  friendship  may  be  considered  per- 
petual, conventions  of  mutual  assistance  are  considered  more  temporary, 
especially  when  some  serious  obligation  is  undertaken  by  the  state.  Gro- 
tius,  however,  draws  the  following  distinction :  if  princes  agree  for  them- 
selves simply,  the  treaty  is  personal  and  is  extinguished  with  the  person 
of  the  contracting  party;  but  If  they  promise  for  themselves  and  their 
successors,  it  is  more  lasting;  as  also  if  a  clause  is  added  that  it  is  to  be 
perpetual,  or  for  a  definite  time,  or  for  the  good  of  the  kingdom,  or  If 
the  treaty  Is  made  with  a  free  people. 

Hayward,  History  of  Edward  VI;   Grotius,  II,  l6,  §/<5,-   Gentilis,  III,  22; 
Ayala,  I,  y,  §  10;  Bodin,  I,  8,  §  103. 

3O'  [5^]  Whether  conventions  and  treaties  between  princes  are  inter- 
preted strictly,  or  on  principles  of  fairness  and  equity? 
Some  say  that  there  are  no  contracts  "  bona  fidei,"  except  those 
mentioned  in  the  Civil  Law,  where  contracts  "  bona  fidei  "  are  discussed. 
The  passage  of  the  Civil  Law  in  question  treats  only  of  private  law,  not 
of  public  law,  and  the  law  which  extends  outside  a  state;  but  Tully  says 
that  equity  Is  prescribed  by  the  "  Jus  Feciale  " ;  and  Alciati,  that  in  the 
contracts  of  princes  more  absolute  good  faith  Is  required;  and  Baldus 
maintains  that  all  dealings  with  princes  or  with  the  representatives  of 
princes  are  "  bona  fidei,"  and  that  scrupulous  Interpretations  and  dis- 
putes about  minute  points  of  law  are  to  be  rejected,  for  these  should  be 
strange  to  those  whose  duty  It  Is  to  regard  truth  alone,  which  the  Law 
of  Nations  cherishes.  And  so  Charles  the  Fifth  and  Louis  King  of 
France  were  blamed  for  advancing  interpretations  of  words  and  agree- 
ments, which  were  worthy,  not  of  princes,  but  of  pettifogging  lawyers. 

Gentilis,  II,  is;  III,  14;  Grotius,  II,  16,  §  10. 

3^'  [55]  Whether  an  oath  obtained  by  fraud  is  binding? 
Joshua  and  the  Princes  of  Israel  bound  themselves  by  an  oath 
to  spare  the  GIbeonites,  who  pretended  that  they  came  from  a  distant 
region;  which  oath  they  also  kept  after  they  knew  that  they  had  been 
deceived.  Grotius  lays  down  the  following  principles :  If  it  is  certain  that 
he  who  swore  supposed  something  to  be  a  fact  which  Is  really  not  a  fact, 
and  that,  if  he  had  not  believed  this,  he  would  not  have  sworn,  the  oath 
will  not  bind  him;  but  if  it  is  doubtful  whether  he  would  not  have 
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sworn  the  same  oath,  ev^cn  without  that  belief,  he  must  stand  by  his 
words,  because  an  oath  in  the  highest  degree  demands  plain  dealing;  and 
we  may  conjecture  that  this  was  the  explanation  in  the  case  of  Joshua  and 
the  leaders  of  Israel.  For  the  Divine  law,  which  doomed  them  to  ex- 
termination, M'as  to  be  understood  on  the  analogy  of  other  law  only  to 
apply  where  persons  did  not  immediately  do  what  was  commanded  them. 
Wherefore,  since  it  was  probable  that  if  the  Gibeonites  had  revealed  the 
true  facts  (which  they  did  not  do  for  fear)  they  would  have  obtained 
their  lives  on  condition  of  obeying,  the  oath  was  binding. 

Grotius,  II,  13,  §  4;  GentUh,  II,  5;  III,  /9. 

3--  [j^]  Whether  an  oath  extorted  by  fear  is  binding? 
Cicero  praises  the  tribune  Pomponius,  who  kept  an  oath  which  he 
was  compelled  to  swear  by  fear;  so  binding,  he  says,  was  an  oath  in  those 
days.  But  although  he  who  caused  the  fear  obtains  no  rights,  because 
he  gave  cause  for  the  injury,  none  the  less  he  who  swore  is  bound  to 
stand  by  his  oath;  thus  we  see  that  the  Hebrew  kings  were  upbraided  by 
the  Prophets  because  they  had  not  kept  the  word  which  they  had  sworn 
to  the  Babylonian  kings. 

Grotius,  II,  13,  %  4. 
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Section  V. 

Of  Questions  of  tf^rong  between  those  at  Peace. 

Questions  of  wrong  between  those  at  peace  are  questions  in  which, 
for  example,  we  ask  who  are  liable  for  wrongs?  Or,  again, 
is  a  thing  an  Oflfense  against  Status,  Ownership,  or  Duty? 

/.  PVhether  injuries  inflicted  by  subjects  affect  a  prince  or  people? 

When  the  Scyrians  had  assaulted  some  Thessalians  who  had  come 
to  trade,  robbed  them  of  their  goods,  and  cast  them  into  prison,  the 
Thessalians  on  their  escape  brought  the  matter  before  the  Amphictyons. 
They  held  that  the  injury  must  be  punished  as  a  public,  not  as  a  private, 
injury,  because  the  Scyrians  ought  to  have  seen  to  it  that  strangers  might 
do  business  among  them  in  freedom  and  security.  But  when  the  gov- 
ernors of  the  Netherlands  gave  a  number  of  persons  letters  of  marque 
to  take  spoil  from  an  enemy  on  the  high  seas,  and  some  of  them  seized 
property  of  the  Pomeranians,  who  were  friends,  and  then  throwing  off 
their  allegiance  roamed  the  high  seas,  the  Pomeranians  on  this  ground 
made  a  complaint  against  the  governors.  But  In  this  case  Grotius  ad- 
vised that  they  were  only  bound  to  hand  over  the  guilty  parties  if  they 
could  find  them;  and  further  to  see  to  it  that  judgment  should  be  given 
against  the  goods  of  the  robbers;  for  that  any  one  should  be  liable  for 
the  acts  of  his  servants  without  any  fault  of  his  own  was  no  part  of  the 
Law  of  Nations.  So  too  the  Rhodians  in  the  Senate  distinguished  the 
public  cause  from  the  cause  of  private  individuals,  saying  that  there  is  no 
state  which  does  not  sometimes  contain  wicked  citizens.  One  who  knows, 
however,  that  his  subjects  are  offending  and  has  the  power  to  stop  them, 
and  does  not  do  so,  is  liable :  thus  Agapetus  says  In  Justinian :  "  To 
offend,  and  not  to  stop  offenders,  is  the  same  thing." 

Ayraidt,  Decrees,  II,  3,  i;  Grotius,  II,  13,  §  20;  III,  2J,  §  2;  Gent'iVis,  I,  21. 

2.  Whether  a  wrong  is  to  be  imputed  to  a  prince  who  receives 
one  who  does  wrong  elsewhere? 

Quintus  Martius,  the  ambassador  of  the  Romans,  charged  Perseus, 
King  of  the  Macedonians,  with  a  crime  against  the  Romans,  in  having 
received  the  murderers  of  Arteratus,  of  all  the  Illyrlan  chieftains  the 
most  loyal  to  the  name  of  Rome.    Perseus  replied : 

"  I  am  called  upon  to  render  account  for  the  murder  of  Arteratus, 
although  no  charge  is  made  except  that  his  murderers  are  in  exile  in  my 
kingdom.    I  will  not  refuse  these  unfair  terms.  If  you  in  your  turn  agree 
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to  confess  yourselves  the  authors  of  the  crimes  for  which  any  persons 
who  have  betaken  themselves  to  Italy  or  to  Rome  have  been  condemned. 
If  you  and  all  other  nations  refuse  this,  I  too  will  be  among  the  others. 
And  in  heaven's  name  what  avails  it  that  exile  should  be  open  to  a  man, 
if  the  exile  is  nowhere  to  find  a  home?  Nevertheless,  as  soon  as  I  was 
warned  and  ascertained  that  the  men  of  whom  you  speak  were  in  Mace- 
donia, I  had  them  sought  out  and  bade  them  leave  the  Kingdom,  and 
forbade  them  my  territories  for  ever." 

Llvy,  XLII. 

^.  Whether  a  fugitive  guilty  of  an  offense  in  his  own  country  must 
be  sent  back  by  the  prince  of  the  territory  in  which  he  is  found? 
When  a  certain  Styward,  a  Scot,  who  had  attempted  to  remove 
Mary,  Queen  of  Scots,  by  poison,  was  apprehended  In  England,  Edward 
the  Sixth,  King  of  England,  delivered  him  into  the  hands  of  the  King  of 
France  to  suffer  the  penalty  of  his  crime.  This  conduct  was  disapproved 
by  some,  because,  although  reason  demands  that  one  who  commits  an 
offense  in  his  own  country  should  be  punished  there,  yet  custom  has  estab- 
lished a  different  rule  in  the  matter  of  sending  him  back  there.  And  so 
when  Edward  Stafford,  the  ambassador  of  Queen  Elizabeth  to  FVance, 
asked  the  King  of  France  that  Morgan  and  other  Englishmen  who  were 
plotting  against  their  prince  and  country  might  be  expelled  from  France, 
he  was  informed  in  reply  that  If  they  were  plotting  in  France  the  King 
would  punish  them  according  to  law ;  but  if  they  had  plotted  in  England, 
the  King  could  not  legally  take  cognizance  thereof;  all  kingdoms  were 
open  to  fugitives ;  and  every  king  was  bound  to  guard  the  liberties  of  his 
own  kingdom.  Nay,  Elizabeth  not  very  long  before  had  received  Mont- 
gomery, the  Prince  of  Conde,  and  others  of  French  nationality;  and  at 
that  very  moment  Segur,  the  French  ambassador,  who  was  plotting  to 
overthrow  the  French  king,  was  finding  a  refuge  In  England,  x^ccord- 
ingly.  It  has  often  been  provided  In  treaties  that  subjects  guilty  of  offenses 
should  be  sent  back  If  demanded. 

Hayward,  History  of  Edward  FI;  Camden,  Annals,  1584;  Bacon,  History  of 
Henry  FH,  on  the  negotiations  betiveen  Henry  FH  of  England  and  Philip  of 
Spain,  on  the  question  of  sending  back  the  Earl  of  Suffolk. 

^.  Whether  successors  are  liable  for  the  wrong  of  a  community? 

Arrlan  condemns  the  vengeance  of  Alexander  on  the  Persians,  since 
those  who  had  wronged  the  Greeks  had  perished  long  ago ;  and  Curtlus 
passes  like  judgment  on  the  destruction  of  the  Branchldae  by  the  same 
Alexander.  But  It  seems  that  punishment  may  be  exacted  for  the  offense 
of  a  community  as  long  as  the  community  lasts,  because  the  body  remains 
the  same  although  its  parts  succeed  one  another.  The  contrary,  however, 
is  the  better  opinion,  and  for  this  reason,  that  on  the  death  of  those  who 
brought  the  reproach  on  the  community  the  reproach  itself  is  extin- 
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gulshed,  and  therefore  the  debt  of  punishment,  which  does  not  exist  with- 
out the  reproach,  is  also  extinguished. 

Grotius,  II,  21 ;  Gentilis,  I,  24. 

5.  JVhether  a  prince  should  avenge  injuries  received  from 
his  subjects  when  he  was  a  private  person? 

When  Henry,  third  of  that  name,  King  of  France,  was  returning 
from  Poland,  Hubert  Lanquet,  who  was  then  living  at  Vienna,  wrote  as 
follows  in  a  letter  to  Philip  Sydney  who  was  traveling  in  Italy: 

"  We  shall  see  what  this  king  will  do  when  he  returns  to  France; 
for  all  his  friends  say  that  he  has  determined  to  grant  a  generous  pardon 
to  all  who  have  done  anything  to  deserve  his  anger  and  to  receive  with 
favor  all  who  desire  it.  I  pray  that  he  may  mean  what  he  says  and  may 
act  up  to  it;  but  we  know  that  no  man  drives  away  by  noise  the  birds 
he  wishes  to  catch  in  his  snare.  May  he  follow  the  example  of  his  great- 
grandfather Louis  the  Twelfth,  who,  though  many  persons  in  the  reign 
of  Charles  the  Eighth  had  not  only  opposed  him,  but  even  brought  him 
into  peril  of  his  life,  yet  frankly  pardoned  them  all  when  he  came  to  the 
throne;  and,  when  his  friends  wondered  that  he  did  not  avenge  his  many 
injuries,  replied,  '  Injuries  to  the  Duke  of  Orleans  do  not  touch  the  King 
of  France.'  " 

Similarly  Elizabeth,  who  had  been  imprisoned  during  the  reign  of 
her  sister  Mary,  and  was  treated  by  Sir  Henry  Bedingfield  with  a  severity 
unbefitting  her  rank,  on  her  succession  to  the  throne  of  England  deter- 
mined on  nothing  more  severe  than  to  bid  him,  when  he  deprecated  her 
wrath,  to  return  home  in  peace;  adding  that  when  she  had  need  of  a 
severe  jailer  she  would  send  for  him. 

Lanquet,  Letter  .?^,  lo  Philip  Sydney;  Camden,  Elizabeth,  introduction ;  Foxe, 
Book  of  Martyrs,  Queen  Mary. 

6.  Whether  one  who  increases  his  strength  or  builds  a  fortress 
in  his  own  territory  offends  against  friendship? 

The  Romans  took  up  arms  against  Philip  of  Macedon,  and  Lysim- 
achus  against  Demetrius  for  reasons  of  this  kind;  and  some  hold  that 
by  the  Law  of  Nations  arms  may  rightly  be  taken  up  to  check  a  growing 
power,  which  when  grown  too  great  may  do  injury.  Grotius,  however, 
says  that  it  is  utterly  opposed  to  the  principle  of  equity  that  the  possi- 
bility of  being  attacked  should  give  a  right  to  attack;  and  therefore  a 
remedy  should  be  sought  in  counter  fortifications  at  home  and  the  like, 
not  in  warlike  violence.  In  another  passage  he  maintains  that  to  build 
fortresses  in  territories  not  for  defense  but  for  offense  is  inconsistent  with 
friendship;  and  so  is  an  extraordinary  enlistment  of  troops,  provided 
that  it  appears  by  sufficiently  clear  indications  that  these  preparations  are 
directed  solely  against  one  with  whom  there  Is  peace. 
Grotius,  II,  I,  §  17;  HI,  20,  §  40;  Gentilis,  I,  14. 
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7.  JVhethcr  it  is  contrary  to  friendship  to  receive  the  subjects  of  another? 
To  receive  individual  subjects  who  desire  to  remove  from  one 
dominion  to  another,  is  not  contrary  to  friendship,  for  such  hberty  is  not 
only  natural,  but  even  favored.  But  it  is  not  lawful  to  admit  towns  or 
large  bodies  of  men,  who  make  a  new  part  of  a  state,  just  as  it  is  one  thing 
to  draw  water  from  a  river,  another  to  divert  its  course. 

Grotius,  in,  2,  §  41. 

8.  Whether  passage  should  be  refused  to  friends? 

When  Agesilaus,  returning  from  Asia,  asked  for  passage  from  the 
King  of  the  Macedonians,  and  the  King  said  he  would  think  about  it, 
Agesilaus  said,  "  Let  him  think  about  it,  and  meanwhile  we  will  make  the 
passage  " ;  nor  does  it  appear  he  acted  over-harshly.  Sometimes,  indeed, 
it  seems  that  passage  may  be  refused;  for  example: 

(i)  If  a  passage  of  armed  men  is  asked  for;  thus  the  Venetians 
refused  it  to  Maximilian  the  First,  who  was  seeking  to  go  to  Rome  with 
an  army  to  receive  the  Imperial  crown,  the  Venetians  pleading  that  an 
act  of  peace  needed  no  armed  men. 

(2)  Passage  is  lawfully  refused  to  those  who  bring  enemies  with 
them;  thus  the  Brundisians  closed  their  gates  on  Antony,  who  brought 
an  enemy  with  him ;  and  the  Carthaginians  did  the  same  to  the  son  of 
Massinissa. 

( 3 )  If  the  passage  is  not  asked  for  from  the  prince  of  the  territory ; 
thus  when  Cymon,  about  to  bring  assistance  to  the  Spartans,  led  his 
troops  through  Corinthian  territory,  he  was  blamed  by  the  Corinthians 
for  not  having  addressed  himself  to  the  state.  "  But,"  said  Cymon,  "  you 
yourselves  did  not  knock  at  the  doors  of  the  Megarians,  but  broke  them 
down,  supposing  that  all  things  are  lawful  to  the  stronger." 

Grotius,  II,  2,  §  jj;  GentUis,  I,  ig. 

g.  Whether  the  right  of  commerce  may  be  forbidden  to  friends? 

The  right  of  trading  is  not  deemed  to  be  refused  when  a  particular 
mode  of  trading  is  not  allowed,  but  only  when  trade  is  altogether 
prohibited. 

( 1 )  For  instance  there  is  no  objection  to  a  refusal  to  allow  the 
importation  of  what  the  inhabitants  deem  wicked,  or  against  religion,  or 
against  religious  discipline;  thus  at  one  time  merchants  did  not  take  to 
the  Netherlands  articles  which  tend  to  produce  effeminacy. 

(2)  It  also  appears  to  be  lawful  to  prohibit  the  exportation  of 
certain  things,  such  as  gold  or  silver,  to  prevent  provinces  being  drained 
of  them ;  thus  the  Spaniards  and  the  English  place  restrictions  of  this 
kind  in  some  parts  of  their  kingdoms. 

(3)  It  is  lawful  to  forbid  trading  so  far  as  to  refuse  to  allow  mer- 
chants to  have  access  to  the  more  inland  parts  of  a  kingdom;  thus  in 
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former  times  the  Britons,  and  at  the  present  day  the  Sienese.  are  said  not 
to  allow  this. 

GentUis,  I,  ig;  Bodin,  1,  y ;  Grolius,  II,  2,  §§  //,  12. 

10.  Whether  the  property  of  others  may  ever  be  taken 
against  the  will  of  the  owners? 
One  who  is  carrying  on  a  war  may  occupy  a  place  in  the  territory  of 
another,  if  there  is  a  clear  danger  of  the  enemy  seizing  the  same  place 
and  inflicting  injury  therefrom.  The  Greeks  who  accompanied  Xeno- 
phon,  when  they  were  desperately  in  need  of  ships,  seized  those  that  were 
passing;  but  they  preserved  the  cargo  intact  for  its  owners  and  also  sup- 
ported the  sailors  and  paid  a  price.  But  a  question  has  also  been  some- 
times raised  whether  one  who  requisitions  the  use  of  another's  property 
is  liable  for  its  accidental  loss.  Thus  when  an  English  ship  had  taken  in 
a  cargo  on  the  Etruscan  coast,  and  was  about  to  sail  for  England,  it  was 
unloaded  by  order  of  the  Duke  of  Etruria  and  sent  to  the  war,  and  while 
returning  thence  it  was  lost  on  the  voyage.  The  English  claimed  to  have 
the  loss  repaired  by  the  Etruscans.  In  a  similar  case,  when  a  ship  which 
a  prince  took  for  his  own  use  from  his  subjects  had  been  lost  by  accident, 
the  jurists  lay  it  down  that  the  prince  was  liable  for  the  loss;  and  the  case 
is  far  stronger  when  the  subjects  are  those  of  others.  The  Etruscan, 
however,  contended  that  he  had  hired  the  ship,  and  that  a  hirer  is  not 
liable  for  accidental  losses;  also  that  he  had  promised  to  guarantee 
against  damage  done  by  act  of  war;  whereas  the  ship  had  not  been  lost 
at  the  war.  The  English  reply  was  that  the  Etruscan  had  not  in  fact 
hired  it,  but  compelled  it  by  an  act  of  sovereignty;  and  an  act  of  this  kind 
is  rather  of  the  nature  of  mandate  than  of  hiring;  and  in  law  the  man- 
dator guarantees  the  mandatary  against  accidental  losses.  Agreement 
as  to  payment  does  not  constitute  hiring;  for,  as  Tacitus  says,  payment 
by  one  who  has  power  to  command  has  the  force  of  compulsion.  Further, 
a  promise  to  guarantee  against  loss  incurred  in  an  act  of  war  does  not 
exclude  loss  incurred  in  a  similar  manner,  especially  in  a  contract  "  bona 
fidei." 

Groiius,  II,  2,  §  10;  Gentilis,  Spanish  Advocation,  II,  26. 

II.  Whether  foreigners  may  ever  invade  the  territory  of  another? 
If  any  part  of  the  territory  of  another  people  is  deserted,  it  may  be 
occupied  by  strangers;  since  what  is  not  cultivated  is  not  deemed  to  be 
occupied  by  others.  Thus  the  Ansibarians  once  declared  that  as  the 
heaven  has  been  given  to  the  gods,  so  the  earth  has  been  given  to  the  race 
of  mortals,  and  whatever  is  unoccupied  is  public.  Moreover,  a  habita- 
tion should  not  be  refused  to  those  who  have  been  expelled  from  their 
own  homes,  provided  they  submit  to  the  established  authority  and  give 
the  other  guarantees  which  are  necessary  for  the  avoiding  of  sedition. 

Grolius,  II,  2,  §§  IS,  /7;  Gentilis,  II,  17. 
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I  J.  JFhethcr  aid  may  be  given  against  allies  to  foreigners 
who  are  oppressed? 

Those  who  say  that  citizens  only  are  to  be  considered,  deny  that  any 
consideration  should  be  given  to  foreigners.  These  persons,  says  Cicero, 
destroy  the  communion  and  society  of  the  human  race.  The  Lazians 
indeed  told  the  King  of  the  Persians  that  he  was  not  a  just  man  merely 
by  virtue  of  doing  no  unjust  act,  unless  he  also  defended  the  unjustly 
oppressed;  and  thus  they  obtained  from  him  an  army  and  assistance 
against  the  Romans.  Nevertheless  we  must  consider  whether  a  special 
society  or  alliance  does  not  derogate  from  the  claims  of  this  general 
society.  Thus  when  the  Samnites,  to  whom  the  Romans  were  united 
by  treaty  and  friendship,  were  pressing  the  Campanians,  who  were 
strangers  to  the  Romans,  in  unjust  war,  and  the  Campanians  being  no 
match  for  their  enemies  fled  to  the  resources  and  might  of  the  Romans 
for  assistance,  the  consul,  by  the  authority  of  the  Senate,  replied  to  the 
ambassadors : 

"The  Senate,  Campanians,  regards  you  as  worthy  of  assistance; 
but  it  is  right  to  establish  friendship  with  you  only  if  it  can  be  done  with- 
out violating  an  older  friendship ;  the  Samnites  are  united  to  us  by  treaty, 
and  therefore  we  refuse  you  the  help  of  arms  which  would  be  a  wrong 
to  the  gods  rather  than  men.  We  will  send  ambassadors,  as  it  is  right 
we  should,  to  pray  our  allies  to  do  you  no  violence." 

On  receiving  this  reply,  the  ambassadors  of  the  Campanians,  as 
they  had  been  Instructed,  spoke  as  follows : 

"  Since  you  will  not  guard  what  Is  ours,  at  least  you  will  defend  your 
own;  we  therefore  surrender  the  Campanian  people,  the  city  of  Capua, 
our  lands  and  temples,  all  things  divine  and  human  into  your  power, 
Conscript  Fathers,  and  Into  the  power  of  the  Roman  people." 

Whereupon  honor  seemed  to  demand  that  those  who  had  surren- 
dered themselves  should  not  be  abandoned. 

Bodin,  V,  last  chapter;  Gentilis,  I,  15;  Grotius,  II,  25,  §  4,  etc. 

/J.  Whether  the  promises  in  a  treaty  may  ever  he  broken? 

If  one  party  to  a  treaty  has  broken  it,  the  other  may  abandon  It; 
because  each  clause  of  a  treaty  has  the  force  of  a  condition.  Thus  Thucyd- 
Ides  says :  "  The  blame  of  destroying  a  treaty  lies  not  with  those  who, 
on  being  deserted,  resort  to  others,  but  with  those  who  do  not  afford  the 
help  which  they  have  promised."  Moreover,  necessity  or  superior  force 
will  excuse  one  who  is  bound  by  treaty,  and  he  is  not  to  be  regarded  as  a 
treaty-breaker. 

Grotius,  II,  15,  §  15;  Gentilis,  III,  24.;  Ayala,  I,  6,  §  17. 
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Section  VI. 
Of  Questions  of  War, 

Questions  concerning  war  are  those  in  which  some  general  point 
is  raised,  as,  for  instance,  Whether  any  war  is  lawful? 
Whether  a  war  can  be  just  on  both  sides?  Whether  a  war 
can  be  begun  by  those  who  have  not  full  sovereign  power? 
Whether  a  war  should  be  undertaken  for  reasons  not  alto- 
gether just? 

/.  Whether  any  war  is  lawful? 

Plutarch,  in  his  Refutations  of  the  Stoics,  says  that  there  is  no  war 
between  men  but  is  born  of  vice;  some  are  born  of  the  lust  for  pleasure, 
others  of  an  excessive  desire  for  wealth  or  power.  Livy,  however,  says, 
that  it  is  an  accepted  principle  of  the  Law  of  Nations  that  arms  may  be 
repelled  by  arms;  and  the  jurist  Florentinus  says  that  it  is  a  part  of  the 
Law  of  Nations  that  we  may  repel  violence  and  injury;  and  with  this 
Hermogenianus  and  Gaius  agree. 

Grotius,  I,  2;  Gentilh,  I,  /5;  Ayala,  Introduction. 

2.  Whether  a  war  can  he  just  on  both  sides  f 

A  thing  is  called  just  either  in  respect  of  the  act  or  in  respect  of  the 
person  acting.  In  respect  of  the  act  a  war  can  not  be  just  on  both  sides. 
But  it  may  well  be  that  neither  of  the  belligerents  acts  unjustly.  For 
none  acts  unjustly  save  he  who  knows  that  he  is  acting  unjustly.  Thus 
two  persons  may  go  to  law  justly,  that  is,  in  good  faith,  on  each  side. 
But  in  embarking  upon  a  war,  the  gravity  of  the  matter  is  such  that, 
not  content  with  probable  reasons,  it  demands  reasons  of  the  greatest 
clearness. 

Grotius,  II,  23,  §  13;  Gen  tills,  I,  6. 

J.  Whether  war  can  be  begun  by  one  who  has  not  supreme  power? 

Gnaus  Manlius  was  charged  by  his  own  officers  with  having  made 
war  upon  the  Gallo-Graeci  without  the  command  of  the  Roman  people; 
and  Cato  gave  it  as  his  opinion  that  Caius  Caesar  ought  to  be  handed 
over  to  the  Germans  because  he  had  attacked  them  in  the  same  unauthor- 
ized way.  The  Germans,  however,  says  Grotius,  had  no  right  to  demand 
his  surrender;  but  the  Roman  people  had  a  right  to  punish  him.  Just 
as  the  Carthaginian  replied  to  the  Romans: 
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"  I  do  not  think  that  we  have  to  inquire  whether  Saguntum  was 
attacked  on  the  decision  of  an  individual  or  of  the  state,  but  whether  it 
was  attacked  rightly  or  wrongly?  F'or  this  is  our  question  and  com- 
plaint, and  we  have  a  single  matter  of  dispute  with  you,  namely,  whether 
or  not  it  was  allowed  by  the  treaty." 

Grotius,  I,  3,  §  5;  Genttl'is,  I,  3;  Ayala,  I,  2,  §  7. 

^.  Whether  a  ivar  may  be  begim  for  a  cause  of  long  standing? 

Polybius  and  Livy  blame  Hannibal  because  when  he  was  about  to 
begin  a  war  against  the  Romans  he  did  not  put  forward  as  the  reason  for 
war  the  loss  of  Sardinia,  but  other  reasons  connected  with  Saguntum, 
which  were  idle  and  unreasonable.  Gentilis,  however,  does  not  indorse 
their  opinion.  For  although,  he  says,  the  real  cause  of  war  was  that  the 
Carthaginians  felt  as  a  disgrace  the  loss  of  the  command  of  the  seas  and 
the  seizure  of  the  islands,  yet  these  wrongs  were  a  matter  of  past  history. 
And  he  approves  rather  the  decision  of  Hannibal,  who  started  a  war 
against  the  allies  of  Rome  for  a  recent  cause,  namely  that  they  had  suc- 
cored his  enemies  and  given  them  refuge.  In  the  same  way,  he  says,  the 
Romans  alleged  as  their  cause  of  war  against  Philip,  King  of  Macedonia, 
not  the  wrongs  which  he  had  formerly  done  them,  but  the  existing  state 
of  Greece  (as  Zonaras  tells  us),  giving  as  the  cause  of  their  action  that 
Philip  had  invaded  Greece,  though  of  course  the  real  reason  was  their 
old  wrongs. 

Gentilis,  II,  22. 

5.  Whether  Elizabeth,  Queen  of  England,  justly  assumed  the  pro- 
tection of  the  Netherlands  against  the  King  of  Spain? 
In  the  year  of  Grace  1575,  the  United  Estates  of  the  Netherlands, 
by  ambassadors,  offered  Holland  and  Zeeland,  either  as  possessions  or 
as  territories  to  be  protected,  to  Elizabeth,  Queen  of  England,  she  being 
a  princess  descended  from  the  princes  of  Holland.  After  giving  the 
matter  her  mature  consideration,  she  replied  that  nothing  was  dearer  to 
her  than  to  keep  faith,  which  was  bound  up  with  honor,  and  worthy  of 
a  prince ;  and  it  was  not  yet  clear  to  her  how,  consistently  with  her  honor 
and  without  doing  violence  to  her  conscience,  she  could  receive  the  offered 
provinces  into  her  possession  or  protection.  On  the  other  hand,  she 
would  use  all  her  influence  with  the  Spaniard  towards  the  happy  con- 
clusion of  peace.  Later,  in  the  year  1585,  envoys  from  the  same  estates 
entreated  her  more  urgently  to  accept  the  dominion  of  the  United  Prov- 
inces of  the  Netherlands,  and  to  undertake  the  protection  and  champion- 
ship of  their  people,  who  were  suffering  a  most  humiliating  oppression. 
Elizabeth  at  first  refused  the  dominion  and  protectorate;  but  at  length, 
after  devoting  her  anxious  care  and  thought  to  the  matter,  and  herself 
considering  the  grievous  cruelty  of  the  Spaniards  towards  the  people  of 
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the  Netherlands,  and  their  hatred  of  the  religion  which  she  held ;  fearing 
also  lest  the  power  of  the  Spaniard  might  spread  more  dangerously  than 
ever  in  territories  which  were  almost  contiguous  to  her  own  realm  and 
conveniently  situated  for  effecting  an  invasion  of  England,  she  resolved 
that  religion  called  her  to  succor  the  persecuted  people  of  the  Nether- 
lands, and  prudence  to  take  thought  for  the  safety  of  the  people  com- 
mitted to  her  charge  by  frustrating  the  disastrous  machinations  of  her 
enemies.  Accordingly  she  openly  undertook  the  protection  of  the 
Netherlands. 

The  Spaniard  had  the  less  to  complain  of  in  this  matter  because  in 
the  year  1569,  when  the  Butlers,  brothers  of  the  Earl  of  Ormond,  to- 
gether with  certain  others,  had  stirred  up  sedition  in  Ireland,  the  Roman 
Pontiff  and  the  Spaniard  had  made  a  treaty  with  them  to  bring  in  their 
religion  and  depose  Elizabeth  from  the  throne  of  Ireland.  And  about 
the  same  time,  when  Norfolk  was  planning  a  revolution  in  England,  the 
same  king,  encouraged  by  Pius  the  Fifth,  who  was  burning  with  zeal  to 
restore  the  Roman  religion  in  England  and  at  the  same  time  to  remove 
Elizabeth  from  the  throne,  had  intended  to  despatch  Chiappin  Vitelli 
with  an  armed  force  from  the  Netherlands  to  England,  and  to  that  end 
had  sent  the  Florentine  Ridolfo,  a  papal  emissary,  with  a  sum  of  money 
to  the  Netherlands,  as  Girolamo  Catena  in  his  life  of  Pius  the  Fifth 
testifies. 

Camden,  Annals,  1575,  1585,  isdg,  and  1572. 

6.  Whether  subjects  may  conspire  against  the  legitimate 
successor  to  the  throne  for  reasons  of  religion? 

When  Henry  the  Third,  King  of  France,  had  no  children,  and  the 
succession  to  the  throne  passed  of  right  to  Henry  of  Navarre  and  after 
him  to  the  Prince  of  Conde,  both  champions  of  the  Reformed  religion, 
the  Catholic  princes  of  France,  with  the  connivance  of  the  Pope  and  the 
Spaniard,  entered  into  a  secret  conspiracy,  by  the  name  of  the  Holy 
League  or  Union,  for  the  purpose,  under  the  cloak  of  defending  the 
Catholic  religion,  of  utterly  rooting  out  the  Reformed  religion.  Those 
who  entered  into  this  conspiracy  bound  themselves  to  one  another  by  an 
oath  that  they  would  never  suffer  any  one  to  reign  in  France  who  had 
professed  or  wished  to  profess  any  other  than  the  Roman  Catholic  re- 
ligion; and  that  they  would  never  admit  one  who  had  been  brought  up 
in  another  religion,  even  though  he  should  abjure  it,  lest  having  once 
gained  the  throne  he  should  undermine  the  old  religion.  That  every 
word  of  this  oath  was  designed  to  exclude  Navarre  and  his  kinsman 
Conde,  no  one  doubted.  The  supporters  of  the  conspiracy  argued  that 
the  right  of  succession  to  the  throne  by  reason  of  blood  depended  upon 
human  laws  which  the  people  could  change;  that  in  a  successor  other 
qualities  besides  nearness  of  blood  should  be  regarded,  lest  one  unfit  to 


Of  Questions  of  War.  1 15 

govern  should  be  advanced  to  the  throne ;  that  religion  and  the  worship 
of  God  were  the  chief  end  of  any  state,  and  therefore  that  every  one 
should  guard  against  the  admission  of  a  prince  who  was  without  the  pale 
of  the  true  religion,  and  whom  they  suspected  to  be  hostile  to  the  worship 
of  God. 

On  the  other  side  it  was  maintained  that  though  it  might  be  that,  in 
kingdoms  where  successors  were  supplied  by  election  the  people  had  a 
right  to  determine  on  fit  persons,  yet  in  kingdoms  in  which  the  succession 
depended  upon  hereditary  right  no  one  should  be  deprived  of  the  right 
which  belonged  to  him  by  blood.  When  Lysander  proposed  a  law  at 
Sparta  that  the  most  suitable  person  and  not  the  nearest  in  blood  to 
Hercules  should  succeed  to  the  throne,  he  found  no  one,  as  Plutarch 
tells  us,  to  support  his  proposal.  And  when  there  was  a  dispute  between 
the  brothers  Hyrcanus  and  Aristobulus  about  the  throne  of  Judaja, 
Pompey,  to  whose  arbitration  the  case  was  submitted,  as  Josephus  re- 
cords, preferred  Hyrcanus  the  elder,  though  less  suitable,  to  Aristobulus, 
the  younger  brother.  An  unjust  action  should  not  be  done  in  the  name 
of  religion.  Ambrose,  though  he  believed  that  Valentine,  the  son  of 
Valentinian,  would  do  injury  not  only  to  himself,  but  also  to  his  flock 
and  to  Christ,  yet  refused  to  avail  himself  of  a  high  state  of  popular 
excitement  to  offer  resistance. 

Camden,  Annals,  1581;  Parson  (ivritinff  under  the  name  Doleman) ,  on  Succes- 
sion; John  Hayiaard,  Reply  to  Doleman;  Grotius,  I,  4,  §  5. 

7.  Whether  reprisals  are  lawful? 

The  Emperor  Zeno  says  that  it  is  contrary  to  natural  equity  that 
men  should  be  molested  for  the  debts  of  others;  and  In  a  novel  of  Jus- 
tinian the  retaliatory  seizure  of  goods  for  the  debts  of  others  is  for- 
bidden, the  reason  being  added  that  it  is  unreasonable  that  one  man 
should  be  a  debtor  and  another  be  forced  to  pay.  It  appears,  however, 
to  be  a  principle  of  the  Law  of  Nations  that  the  goods  of  all  subjects  are 
liable  in  respect  of  debts  owing  by  a  civil  society,  or  its  head,  whether 
owing  primarily  on  their  own  account  or  because  they  have  made  them- 
selves liable  by  not  enforcing  the  debt  of  another. 

Grotius,  III,  2,  §§  /,  2;  Gentiits,  I,  21;  Ayala,  I,  4, 
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Section  VII. 
Of  Questions  of  Status  between  Belligerents. 

Questions  of  status  between  belligerents  arise  when  there  is  a 
doubt  as  to  the  condition  of  a  prince,  a  people,  or  subjects  in 
regard  to  a  war,  as,  for  example,  whether  certain  persons  are 
to  be  regarded  as  enemies,  or  whether  men  are  to  be  regarded 
as  unfriendly  according  to  their  origin  or  their  domicile. 

I.  Whether  those  who  sin  against  nature  should  be 
regarded  as  enemies  f 

Hercules,  according  to  the  narrative  of  Diodorus,  compelled  the 
ancient  Gauls,  who  feasted  on  human  flesh,  to  abstain  from  that  custom ; 
and  Alexander  subdued  the  Sogdiani,  who  had  no  respect  for  parents. 
Vasquez,  Molina,  and  others,  however,  require  for  the  justice  of  a  war 
that  he  who  undertakes  it  should  have  been  injured  or  else  that  he  should 
have  dominion  over  the  offender.  But  it  should  be  recognized  that  kings 
have  the  right  to  demand  satisfaction  not  only  for  wrongs  done  to  them- 
selves or  their  subjects,  but  also  for  wrongs  to  any  person  whomsoever, 
which  are  In  flagrant  violation  of  the  law  of  nature  or  of  nations;  since 
the  power  of  punishing  Is  not  merely  derived  from  civil  law,  but  comes 
from  natural  law  also.  Such  wars,  however,  the  object  of  undertaking 
which  Is  to  exact  a  penalty,  may  easily  be  convicted  of  Injustice  unless  the 
crimes  are  very  atrocious  and  very  plain. 

Grotius,  II,  20,  §  40;  Gentilis,  II,  2. 

2.  Whether  those  who  are  strangers  in  religion  should  he 
regarded  as  enemies? 

Darius,  King  of  the  Persians,  made  war  on  the  Carthaginians,  who 
worshiped  the  gods  with  the  blood  of  Innocent  men.  And  among  other 
causes  of  the  Peloponneslan  war  between  the  Athenians  and  the  Spar- 
tans, one  alleged  cause  was  Irreverence  towards  those  whom  they  thought 
gods.  Covarruvlas,  however,  following  others,  says  that  a  war  can  not 
be  justly  undertaken  to  punish  offenses  which  are  committed  against 
God:  but  it  Is  settled  that  the  following  persons  may  be  restrained  In  the 
name  of  human  society.  ( i )  Those  who  worship  devils  or  wicked  men; 
(2)  Those  who  deny  that  there  Is  a  Deity  or  that  He  cares  for  human 
affairs;  (3)  Those  who  persecute  those  who  profess  Christianity.  Thus 
Constantlne  made  war  on  LIcInlus  and  other  emperors  on  the  Persians 
because  they  subjected  Christians  to  penalties.    On  the  other  hand  It  is 
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agreed  that  an  attack  can  not  justly  be  made  on  those  who  do  not  em- 
brace the  Christian  religion,  because  men  can  not  be  won  over  to  that 
religion;  by  natural  arguments ;  still  less  on  those  who  profess  Christianity 
but  are  in  doubt  or  error  on  certain  points,  which  are  either  outside  the 
Law  of  Christ,  or  seem  to  have  a  doubtful  meaning  within  it. 

Groiius,  II,  20,  §§  44,  45;  Gentilis,  I,  8,  9,  and  10. 

J.  Whether  one  who  is  an  enemy  subject  by  origin,  but  resides 
among  friends,  should  be  deemed  a  friend? 
A  citizen  of  Milan,  complaining  of  a  wrong  done  him  by  Floren- 
tines, was  denied  justice  at  Florence.  The  question  was,  whether,  when 
the  right  of  reprisals  had  been  granted  against  the  Florentines,  it  was 
lawful  to  seize  the  goods  of  a  man  who,  though  born  at  Florence,  had 
dwelt  for  some  time  at  Rome?  And  it  seems  that  it  was  not;  because 
reprisals  can  not-  lawfully  be  granted  except  against  those  who  are  in 
fault,  and  fault  does  not  appear  to  attach  to  the  absent;  and  further 
because,  when  a  man  has  a  double  capacity,  as  of  origin  and  domicile, 
that  which  is  favorable  to  him  should  rather  be  regarded,  especially  in  a 
question  of  reprisals,  which,  though  sometimes  allowed,  are  yet  never  to 
be  regarded  with  favor.  Others,  however,  except  from  the  rule  the  case 
of  one  who  resides  elsewhere,  but  contributes  to  public  burdens  in  his 
state  of  origin,  in  his  own  person  or  through  his  family. 

Bartolus,  on  Reprisals,  question  7. 

^.  Whether  one  who  is  a  friendly  subject  by  origin,  but  is  domi- 
ciled among  enemies,  should  be  regarded  as  an  enemy  subject? 

At  a  time  when  the  English  and  Venetians  were  on  friendly  terms 
with  one  another,  an  Englishman,  who  had  been  granted  the  right  of 
reprisals  against  the  subjects  of  the  King  of  Spain,  seized  the  goods  of 
a  Venetian  who  dwelt  in  Spain.  Baldus,  for  the  reasons  mentioned  in  the 
preceding  case,  says  they  were  seized  unlawfully;  Bartolus,  on  the  other 
hand,  relying  on  the  distinction  already  alluded  to,  asserts  that  persons 
born  elsewhere  are,  with  other  subjects,  liable  to  reprisals  if  they  con- 
tribute to  public  burdens  with  them.  With  him  agrees  Grotius,  who 
writes  that  by  the  Law  of  Nations  all  the  subjects  of  one  who  does  a 
wrong  are  liable  to  retaliatory  seizure,  who  are  subjects  in  virtue  of  a 
permanent  cause,  whether  natives  or  immigrants,  but  not  those  who  are 
merely  passing  through  or  are  there  for  a  short  stay.  For  retaliatory 
seizures  were  modeled  on  the  burdens  which  are  Imposed  for  discharging 
public  debts. 

Bartolus,  on  Reprisals,  questiin  7;  Grotius,  III,  2,  §  7;  Francis  Niconitius,  on 
Digest,  XXIV,  3. 
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5.  Whether  those  who  are  setting  out  to  join  the  forces 

of  enemies  may  be  treated  as  enemies? 

When  the  Lanuvians  were  proceeding  to  help  the  Latins  against 
the  Romans  and,  as  soon  as  they  had  left  their  own  gates,  heard  that  the 
Latins  had  been  beaten,  and  so  returned  immediately  into  the  city,  they 
were  nevertheless  informed  by  their  governor  that  they  would  have  to 
pay  a  great  price  for  so  short  a  march.  And  when  Caius  Pliny  consulted 
the  Emperor  Trajan  as  to  his  decision  in  the  case  of  two  slaves  who  had 
been  arrested  among  the  recruits,  whether  the  penalty  of  the  law  should 
be  inflicted  on  them  (a  point  on  which  he  was  himself  in  doubt),  seeing 
that  they  had  not  yet  been  given  a  place  in  the  ranks,  Trajan  replied  that 
they  should  be  punished,  because  the  day  on  which  they  were  approved 
demanded  from  them  the  truth  of  their  origin. 

Gentilis,  however,  took  the  opposite  view  in  defense  of  certain 
Englishmen  who  were  captured  by  the  Dutch  as  they  were  on  their  way 
to  regions  belonging  to  the  King  of  Spain,  arguing  that  they  should  not 
be  put  to  death.  He  maintains  that  it  is  wrong  to  regard  as  enemies 
those  who  have  not  yet  been  enrolled  in  the  enemy's  ranks,  for  this  is 
required  by  the  legal  definition  of  soldiers;  again  the  Englishmen  were 
only  conditionally  intending  to  serve,  that  is,  if  the  Spaniard  should 
accept  them;  and  where  odious  acts  are  in  question  a  thing  begun  is  not 
regarded  as  completed.  The  Lanuvians,  he  says,  started  in  pursuance  of 
a  public  decision,  and  thus  became  enemies  as  soon  as  assistance  was 
publicly  resolved  on ;  and  the  slaves,  of  whom  Trajan  writes,  were  practi- 
cally enrolled  in  the  ranks  on  the  day  when  they  were  approved,  even 
though  they  had  not  yet  taken  the  oath. 

Gentilis,  Spanish  Advocation,  I,  q;  Pliny,  Epistles,  hook  X,  38,  jp. 

6.  Whether  foreigners  who  serve  with  subjects  against  a 

prince  should  be  regarded  as  rebels? 

When  the  Earl  of  Desmond  and  others  had  stirred  up  a  rebellion 
in  Ireland,  Italians  and  Spaniards  were  sent  to  their  assistance;  who, 
after  the  Viceroy  Grey  had  besieged  them  for  some  time,  requested  a 
parley.  This  was  refused,  because  they  had  joined  rebels  with  whom  no 
parley  could  properly  be  held.  Some,  however,  think  that  no  one  should 
be  regarded  as  a  rebel  except  one  who  has  been  a  subject;  others  that  all 
are  rebels  who  engage  in  a  rebellion,  just  as  all  are  guilty  of  treason  who 
abet  a  traitor,  and  all  are  guilty  of  the  offense  of  piracy  (even  though  in 
other  respects  enemies  in  the  strict  sense)  who  give  assistance  to  pirates 
in  a  piratical  ship. 

Camden,  Annals,  1580;  Gentilis,  Spanish  Advocation,  I,  10;  Julius  Claras, 
Opinions,  book  V,  on  Treason,  §§  6,  7. 


Of  Questions  of  Status  between  Belligerents.  119 


7.  Whether  the  subjects  of  the  Kttig  of  Spain  in  the  Netherlands, 
zvith  whom  he  consented  to  treat  as  free,  obtained 
immunity  from  his  dominion? 
When  on  behalf  of  Albert  and  Isabella,  Archduke  and  Archduchess 
of  Austria,  to  whom  Philip,  King  of  Spain,  had  transferred  all  his  rights 
over  the  provinces  of  the  Netherlands,  it  was  proposed  to  the  Estates 
of  the  United  Provinces  to  treat  on  the  subject  of  a  peace  or  truce,  the 
Estates  utterly  refused,  unless  they  were  first  recognized  as  free  and  inde- 
pendent; whereupon  the  Archduke  and  the  Archduchess  stated,  in  their 
own  names  and  in  that  of  the  Catholic  King,  that  they  were  prepared  to 
treat  with  them  in  that  capacity,  recognizing  the  United  Provinces  as 
free,  and  claiming  no  right  of  dominion  over  them ;  and  this  was  declared 
by  the  first  article  of  the  treaty,  which  was  also  approved  by  the  King 
of  Spain.  Afterwards,  when  the  Estates  of  the  United  Provinces  con- 
tended that  they  were  free,  not  only  by  the  personal  abdication  of  the 
King,  but  by  the  acknowledgment  of  the  King  himself,  and  of  the  Arch- 
duke and  Archduchess,  the  following  answer  was  given  on  behalf  of  the 
Archduke  and  Archduchess  and  of  the  Spaniard :  the  form  of  words  used 
did  not  confer  absolute  liberty  upon  the  provinces,  but  invested  the  per- 
sons conducting  the  negotiations  with  a  certain  capacity  to  negotiate,  in 
the  absence  of  which  it  would  have  been  utterly  impossible  for  them  even 
to  contract  with  princes;  the  latter  had  put  off  their  majesty,  only  so  far 
as  those  negotiations  were  concerned;  the  word  "  as "  was  often  used  to 
mark  a  comparison,  not  a  reality;  there  had  been  no  cession  of  the  royal 
rights  and  no  resignation,  these  being  acts  which,  even  in  the  disposition 
of  private  estates  or  property,  were  only  effected  by  certain  forms  and 
solemn  process  of  law ;  and  after  the  commencement  of  the  negotiations 
the  Estates  had  raised  the  question  of  a  further  renunciation  of  sovereign 
power,  and  the  President  Janin,  the  ambassador  of  the  King  of  France, 
had  reminded  them  that  princes  were  forbidden  to  impair  their  sovereign 
rights  to  the  prejudice  of  their  successors. 

Baudius  and  Puteanus,  on  the  Belgian  Truce;  Patricius  Armachanus,  French 
War,  II,  ch.  5. 
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Section  VIII. 

Of  Questions  of  Ownership  between  Belligerents, 

Questions  of  ownership  between  belligerents  include  disputes 
about  particular  acquisitions,  as  when  single  things  are  cap- 
tured from  enemies,  pirates,  or  others:  and  about  universal 
acquisitions,  when  territories  or  kingdoms  are  invaded  or 
subjugated. 

/.  Whether  things  captured  from  enemies  become  the  property  of 
the  captors  before  they  have  been  conveyed  "  within  guard?  " 

The  jurist  Gaius  says  that  things  captured  from  enemies  become 
the  property  of  the  captors  immediately  by  the  Law  of  Nations;  but  It 
has  been  determined  by  the  nations  that  a  man  is  to  be  deemed  to  have 
captured  a  thing,  who  so  holds  it  that  the  other  has  lost  all  reasonable 
hope  of  recovering  it,  as  when  movables  have  been  brought  within  the 
territory,  that  Is,  "  within  guard."  It  appears  to  follow  that  ships  or 
other  property  at  sea  must  be  held  to  have  been  definitely  captured  only 
when  they  are  brought  into  docks  or  harbors  or  the  place  where  the 
whole  fleet  Is  assembled.  For  then  recovery  begins  to  be  despaired  of. 
But,  says  Grotlus,  it  seems  to  be  a  principle  of  the  more  recent  Law  of 
Nations  In  Europe  that  such  things  should  be  deemed  to  be  captured 
when  they  have  been  for  twenty-four  hours  In  the  power  of  the  enemy. 
Pierino  Belli  and  Gentilis  do  not  approve  of  this  view. 

Grotius,  III,  6,  §§  2,  3,  4;  Belli,  III,  §  //;  Gentilis,  Spanish  Advocation,  I,  2. 

2.  Whether  things  captured  from  enemies  and  brought  into 
friendly  territory  should  be  restored  to  the  former  owners? 

Some  Spanish  ships,  captured  by  the  Dutch,  were  brought  Into  Eng- 
lish harbors;  whereupon  the  Spaniards  appealed  to  the  Admiralty  Court 
of  England  and  demanded  restitution  of  the  ships  and  their  cargoes,  on 
the  ground  that  the  right  of  postliminium,  by  which  things  are  restored 
to  their  former  owners,  holds,  not  only  when  a  thing  reaches  its  own 
territory,  but,  as  the  jurist  Pomponlus  says,  if  It  comes  into  an  allied  or 
friendly  state,  or  to  the  country  of  an  allied  or  friendly  king,  because 
there  It  first  begins  to  be  protected  by  the  name  of  the  state;  and  the 
King  of  England  was  at  that  time  friendly  to  the  King  of  Spain.  Grotlus, 
however,  following  Gamma,  says  that  the  rule  does  not  apply  without 
qualification  to  friends  or  allies  with  whom  relations  of  peace  exist;  but 
only  to  those  who  espouse  the  same  side  in  a  war.    For  among  those  who 
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are  friends,  but  do  not  espouse  the  same  side,  persons  captured  in  war  do 
not  change  their  status,  except  by  special  compact.  Thus  in  the  second 
treaty  between  the  Romans  and  the  Carthaginians  it  was  agreed  that 
prisoners  of  the  Carthaginians,  belonging  to  peoples  friendly  to  the 
Romans,  who  came  into  ports  subject  to  the  Romans,  might  be  claimed 
as  free ;  and  that  the  friends  of  the  Carthaginians  should  have  a  like  right. 
Gentilis  argues  against  Gamma  and  Grotius,  that  there  is  a  right 
of  postliminium  in  any  friendly  state,  which  does  not  belong  to  the 
enemy's  side,  on  the  ground  that  the  law  speaks  not  only  of  an  ally,  but 
also  of  a  friend,  and  that  the  principle  of  the  law  requires  that  post- 
liminium should  be  possible  whenever  a  man  is  in  safety.  The  provision 
in  the  treaty  between  the  Romans  and  the  Carthaginians  is  not  decisive 
against  this  view,  because  treaties  often  contain  superfluous  provisions 
on  matters  which  would  otherwise  be  legally  secured. 

Grotius,  III,  g,  §2;  Gamma,  Decisions,  384;  Gentilis,  Spanish  Advocation,  I, 
I,  2;  Besold,  on  the  Laiv  of  Territory,  ch.  3,  §  4. 

5.  Whether  things  should  be  regarded  as  captured  which 
could  not  escape  from  pursuers? 

Some  Maltese  galleys,  pursuing  certain  pirates,  pressed  them  so 
hard  that  they  were  undoubtedly  about  to  fall  into  the  hands  of  the  Mal- 
tese and  had  abandoned  all  hope  of  escape,  when  they  were  thrown 
ashore  on  the  island  of  Corsica  and  captured  by  Corsicans.  A  question 
arose  whether  they  ought  to  be  restored  to  the  Maltese;  and  Cephalus 
advised  that  a  thing  was  said  to  be  captured  when  it  was  impossible  for 
it  to  escape  capture,  and  concluded  that  the  pirates  ought  to  be  restored 
to  the  Maltese,  or  else  that  the  Corsicans  were  bound  to  pay  their  value ; 
because  they  were  the  cause  of  the  Maltese  not  attaining  the  end  and 
reward  of  their  labor. 

Alciati  agrees  in  the  case  of  wild  animals  unable  to  escape;  but 
Louis  Molina  says  that  ownership  and  possession  belong  to  him  who 
actually  captures,  since  the  blow  struck  by  another  Is  not  sufficient  to 
make  him  the  captor.  But  if  the  blow  of  one  was  the  cause  of  the  other's 
capture,  the  striker  certainly  has  a  right,  in  virtue  of  having  produced 
the  cause,  to  have  some  profit  and  right  in  the  thing  captured. 

Cephalus,  Opinions,  36;  Gentilis,  Spanish  Advocation,  I,  4. 

/f.  Whether  the  goods  of  those  whose  towns  or  lands  are 
occupied  by  enemies  may  be  plundered? 
In  the  war  between  the  Emperor  Charles  the  Fifth  and  Francis 
King  of  France,  the  French  occupied  many  towns  in  the  dominion  of  the 
Duke  of  Savoy.  Thereupon  the  imperial  troops  seized  the  opportunity 
and  plundered  the  goods  of  subjects  of  the  Duke  of  Savoy  as  if  they  had 
been  subjects  of  the  King  of  France,  on  the  ground  that  they  appeared 
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to  take  the  side  of  their  enemies  and  to  afford  them  aid.  Pierino  Belli, 
however,  strongly  disapproved  of  this  conduct,  because  the  Piedmontese, 
although  supporting  the  French  in  their  territories,  and  also  affording 
them  aid,  must  be  presumed  to  have  done  so  not  voluntarily  or  from 
a  desire  to  favor  the  French  rather  than  the  Imperialists,  but  under  the 
compulsion  and  fear  of  those  whom  it  was  neither  easy  nor  safe  to  resist; 
but  compulsion  and  fear  excuse  fraud  and  negligence,  and  ought  to  give 
immunity  from  punishment  or  loss. 

Belli,  II.  %  5. 

5.  Whether  the  goods  of  friends  may  be  captured  on  an  enemy  ship? 

It  is  commonly  said  that  if  a  ship  is  liable  to  capture,  the  goods  are 
also  held  liable.  Grotius,  however,  says  that  the  maxim  that  things  found 
in  an  enemy's  ships  are  deemed  enemy  property  ought  not  to  be  accepted 
as  though  it  were  a  certain  rule  of  the  Law  of  Nations,  but  ought  merely 
to  raise  a  presumption,  which  may  still  be  rebutted  by  valid  proofs  to  the 
contrary;  and  in  Holland,  in  the  year  1338,  when  war  was  raging  with 
the  Hanseatic  League,  it  was  so  decided  in  a  full  Senate  and  passed  from 
the  decision  into  the  law. 

Grotius,  III,  6,  §  6;  notes  to  III,  I;  Consolato  del  Mare,  ch.  237. 

6.  Whether  the  ships  of  friends  carrying  the  goods  of  enemies 
may  be  made  prize? 

When  some  merchants  of  the  Netherlands,  adherents  of  the  King 
of  Spain,  were  in  the  habit  of  shipping  cargoes  secretly  to  Spain  in  Eng- 
lish ships,  the  inhabitants  of  Zeeland,  who  pursued  them  with  bitter  hos- 
tility, in  their  indignation  captured  certain  English  ships  engaged  in  this 
practice,  and  secured  their  condemnation  by  the  judges  of  the  Admiralty 
as  lawful  prize.  The  English  complained  of  this,  and  succeeded  in  get- 
ting some  ships  of  the  Zeelanders  which  had  put  into  English  ports 
detained,  and  their  captains  imprisoned  by  way  of  reparation.  The 
Prince  of  Orange,  however,  appeased  the  Queen,  and  It  was  agreed  to 
restore  the  ships  and  persons  captured  on  each  side.  The  opinion  of 
the  judges  is  supported  by  the  rule  of  the  civil  law  by  which  a  ship  is 
forfeit,  in  which  illicit  cargoes  are  carried  with  the  knowledge  of  the 
owner.  And  there  is  a  French  edict  which  enacts  that  If  enemy  goods 
are  found  In  the  ship  of  an  ally,  even  the  ship  is  lawfully  confiscated.  But 
it  is  more  equitable  to  release  the  ships  of  a  friendly  power  after  remov- 
ing their  cargoes,  unless  they  carry  contraband,  and  by  the  Consolato  del 
Mare,  In  which  the  law  of  the  Mediterranean  is  contained,  one  who 
seizes  enemy  goods  in  a  friendly  ship  Is  bound  to  pay  freight  for  that  part 
of  the  voyage  which  the  ship  has  performed. 

Meteranus,  Belgian  History,  1576;  Morisoius,  II,  10;  Gentilis,  Spanish  Advoca- 
tion, I,  28;  Grotius,  notes  to  III,  /. 
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7.  Whether  the  property  of  friends  may  be  intercepted  on  its  way 

to  enemies? 
Paul  Dzialine,  an  ambassador  of  Sigismund,  King  of  Poland, 
after  handing  a  letter  to  Queen  Elizabeth,  after  a  custom  unusual  in 
England,  retired  to  the  lower  part  of  the  chamber,  keeping  his  face 
turned  towards  the  Queen.  There  in  a  loud  voice  he  complained  in  the 
Latin  tongue  that  in  violation  of  the  Law  of  Nations  trade  with  the 
Spaniards  had  been  forbidden  by  the  Queen,  and  under  color  of  such 
prohibition  goods  had  been  seized  for  her  treasury.  Accordingly  he 
demanded  that  the  goods  which  had  been  taken  should  be  restored  and 
free  navigation  to  Spain  permitted  henceforth;  otherwise,  he  declared, 
the  Polish  King  would  proceed  to  safeguard  the  interests  of  himself  and 
of  his  subjects  and  cause  those  who  were  the  authors  of  the  injury  to 
return  to  their  senses. 

The  Queen  immediately  rebuked  the  fellow's  audacity  in  these 
words : 

"  How  have  I  been  deceived !  I  looked  for  an  ambassador;  I  have 
found  a  herald.  I  can  not  sufficiently  express  my  amazement  at  such 
audacity  and  temerity.  If  your  King  gave  you  any  such  instructions, 
which  I  very  much  doubt,  I  think  it  must  be  because,  being  a  young  man, 
and  not  having  been  advanced  to  the  throne  by  the  ordinary  succession 
of  blood,  but  by  election,  he  does  not  yet  understand  the  proper  handling 
of  affairs  of  this  kind,  nor  our  own  relations  with  his  predecessors.  You 
speak  of  the  Law  of  Nations ;  but  you  ought  to  know  that  when  kings  are 
at  war  it  is  lawful  for  one  side  to  intercept  reinforcements  or  supplies 
sent  to  the  other,  and  to  see  that  no  harm  comes  to  them  from  that  source. 
This,  we  maintain,  is  agreeable  both  to  the  Law  of  Nature  and  to  the 
Law  of  Nations,  and  it  has  been  the  practice  not  only  of  ourselves, 
but  also  of  the  kings  of  Poland  and  Sweden  in  their  wars  with  the 
Muscovites." 

So  spake  the  Queen.  With  this  agrees  the  action  of  Demetrius,  who, 
when  he  occupied  Attica  with  an  army  intending  to  create  a  famine  in 
Athens,  captured  a  ship  and  its  pilot,  who  was  preparing  to  take  in  corn; 
and  the  Carthaginians  captured  certain  Romans  who  brought  supplies 
to  their  enemies,  but  gave  them  up  on  request.  Grotlus  thinks  that  we 
should  draw  a  distinction  in  the  things  carried;  some  things,  such  as  mere 
articles  of  luxury,  have  no  use  in  war,  and  this  class  gives  no  cause  of 
complaint;  others  have  use  only  in  war,  such  as  arms,  and  persons  who 
supply  such  things  to  enemies  are  regarded  as  taking  their  side ;  and  there 
are  other  things  which  have  a  use  either  in  war  or  apart  from  it,  such  as 
money,  supplies,  or  ships,  and  these  may  be  intercepted  if  their  carriage 
may  hinder  a  surrender  which  is  expected. 

Camden,  Annals,  1597;  Grotius,  III,  I,  §5,  and  in  the  notes  to  that  passage; 
Gentilis,  I,  21 ;  Spanish  Advocation,  I,  20. 
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8.  Whether  when  a  particidar  article  is  contraband  the  material 
out  of  which  that  article  is  made  may  be  intercepted? 

When  arms  or  ships  have  been  declared  contraband,  a  question  is 
raised  whether  if  iron,  out  of  which  arms  are  made,  or  planks  or  timber, 
out  of  which  ships  are  built,  are  carried,  they  are  liable  to  forfeiture. 
This  is  doubtful,  because  we  can  not  safely  argue  from  the  finished  article 
to  the  material,  and  the  scope  of  a  penal  statute  or  edict  ought  not  to  be 
enlarged. 

On  the  other  hand,  it  Is  decided  that  when  there  exists  the  same 
reason  for  prohibiting  the  material  and  for  prohibiting  the  article,  the 
same  rule  should  apply  to  both,  chiefly  to  guard  against  fraud.  Hence 
the  Senatusconsultum  Macedonianum,  which  forbids  a  loan  of  money 
to  be  made  to  a  filius  famllias,  is  extended  to  cover  some  things  out  of 
which  money  can  be  made,  when  the  contract  is  tainted  with  fraud.  It 
is  the  same  when  a  prohibition  Is  at  common  law,  as  for  Instance  when 
the  civil  law  forbids  not  only  arms  but  also  Iron  to  be  carried  to  the 
enemy ;  and  the  canons  which  do  not  allow  galleys,  that  Is  to  say,  triremes, 
to  be  conveyed  to  the  Saracens  also  forbid  the  conveyance  of  galley-stays, 
that  is,  the  timber  and  planks  out  of  which  triremes  are  built. 

Guido,  Decisions,  371,  §  2,  Things  •which  may  not  be  exported. 

g.  Whether  when  a  particular  thing  is  contraband,  an  accessory 
of  that  thing  may  be  captured  on  its  way  to  enemies? 

In  a  war  between  the  Emperor  and  the  King  of  France,  the  generals 
agreed  that  certain  things  might  pass  freely  from  side  to  side,  arms  of 
every  kind  being  excepted.  It  happened  that  a  certain  merchant,  on  the 
Imperial  side,  among  some  licensed  wares  carried  a  hundred,  or  fifty, 
scabbards  for  sheathing  swords,  which  were  intercepted  by  the  French 
because  scabbards  are  as  much  a  part  of  an  enemy's  equipment  for  mili- 
tary operations  as  swords.  This,  however,  appeared  hard,  because  wool 
and  flax,  which  are  necessary  for  soldiers'  clothes,  are  not  reckoned  as  con- 
traband, and  scabbards  are  only  the  garments  of  swords.  The  merchant, 
however,  as  Pierino  Belli  records,  lost  his  wares,  by  camp-justice,  he  adds, 
which  is  often  administered  far  away  from  books  and  not  infrequently  on 
slight  consideration. 

Belli,  on  Military  Things,  IX,  26. 

10.  Whether  contraband  goods  caught  on  the  way  to  a  hostile 

place  may  be  captured  as  destined  for  enemies? 
A  Genoese  ship,  laden  with  a  cargo  of  great  value,  was  captured  on 
Its  voyage,  charged  with  carrying  arms  and  contraband  goods  to  the 
Turks.  Roderlgo  Suarez  advised  that  the  ship  and  goods  ought  to  be 
restored,  because  the  things  had  not  been  carried  to  the  enemy  and  be- 
cause there  was  no  clear  proof  that  the  ship  was  bound  for  a  Turkish 
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port.  The  jurists  say  that  a  judge  must  presume  that  a  person  intended 
to  go  to  a  prohibited  place  if  he  has  been  found  on  the  confines  of  that 
place  and  off  the  route  to  the  place  to  which  he  alleges  that  he  was  bound ; 
and  that  one  captured  on  the  way  is  liable  to  be  punished  just  as  if  he  had 
reached  the  hostile  place,  because  it  is  important  that  contraband  goods 
should  not  be  carried.  Nicolas  Boerius  also  mentions  that  a  ship  carry- 
ing contraband  goods  was  captured  on  the  voyage  and  condemned  as 
lawful  prize.  Others  draw  a  distinction  as  follows:  if  the  penalty  is 
referred  to  a  verb  in  the  past  tense,  as  for  instance,  "  if  any  one  shall  have 
carried,"  then,  they  say,  the  completed  act  is  necessary;  but  if  to  a  verb 
in  the  present  tense,  as  for  instance,  "  if  any  one  carries  "  or  "  is  found  to 
be  carrying,"  then  it  is  sufficient  that  he  has  been  caught  on  the  journey. 

Bartolus,  on  Code,  XI,  i,  7;  Boerius,  Decisions,  178;  Baldus,  on  Code,  IF,  33,  3. 

'   //.   Whether  those  to  whom  leave  has  been  given  to  capture 
persons  on  their  way  to  enemies,  may  capture 
persons  returning  from  enemies? 
By  a  Spanish  constitution.  If  clerks  are  caught  bearing  arms,  they 
may  be  deprived  of  their  arms  by  the  secular  judges;  but  if  it  is  merely 
shown  that  they  have  borne  arms,  they  are  immune  from  those  judges. 
It  appears,  however,  that  going  and  returning  should  fall  under  one  and 
the  same  rule ;  though  some  distinguish  the  two  by  reference  to  the  inten- 
tion and  purpose  of  the  person  giving  the  order.    That  is  to  say,  if  the 
right  of  capture  has  been  granted  in  order  to  reward  those  who  prevent 
the  carriage  of  contraband  goods,  only  those  are  entitled  to  the  booty 
who  effect  the  capture  before  the  goods  reach  the  enemy ;  but  if  the  object 
is  that  the  loss  may  deter  others  from  attempting  the  carriage,  then  even 
the  goods  of  those  who  have  completed  the  conveyance  may  be  captured 
as  they  return. 

Code,  VI,  I,  3;  Bartolus,  on  Digest,  XLI,  2,  3,  3. 

12.  Whether  the  nicotine  herb,  commonly  called  tobacco, 
may  be  conveyed  to  enemies? 
At  the  time  of  the  war  between  the  King  of  the  Spains  and  the 
Estates  of  the  United  Provinces  of  the  Netherlands,  certain  English 
merchants  despatched  a  ship  laden  with  the  nicotine  herb,  or  tobacco,  to 
a  port  of  the  Estates  of  the  United  Provinces;  this  ship  with  its  cargo 
was  intercepted  by  subjects  of  the  King  of  the  Spains  on  a  charge  of 
carrying  contraband  to  the  enemy.  The  English  merchants  sought  to 
obtain  restitution  of  the  ship  and  cargo  in  the  maritime  court  of  the  King 
of  Spain.  There  the  subjects  of  the  King  of  Spain  argued  that  the  nico- 
tine herb  should  be  regarded  as  a  food;  at  any  rate  by  its  use  the  con- 
sumption of  food  was  protracted,  and  it  ought  to  be  confiscated  on  the 
same  ground  as  salt,  by  which  food  is  preserved  from  decay.    On  behalf 
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of  the  English  medical  evidence  was  offered,  by  which  it  was  established 
that  tobacco  smoke  is  not  nutritious,  and  the  opinions  of  jurists  were 
cited  who  asserted  that  although  it  might  be  that  the  goods  of  subjects 
could  be  made  liable  to  forfeiture  by  mere  parity  of  reasoning,  yet  those 
of  foreigners  and  friends  were  not  liable  to  confiscation  unless  declared 
contraband  in  express  terms.  Judgment  was  given  in  favor  of  the  sub- 
jects of  the  King  of  Spain  in  his  own  maritime  court,  but  the  Englishmen 
appealed  to  their  own  King,  who,  after  holding  an  examination  of  the 
case  and  taking  the  opinions  of  jurists,  granted  letters  of  reprisal  to  the 
English  merchants  against  the  subjects  of  the  King  of  Spain,  to  recover 
and  repair  the  losses  which  they  had  suffered. 

Acts  and  Proceedings  in  the  Court  of  Admiralty  of  England. 

/J.  Whether  innocent  goods  are  liable  to  forfeiture  on  account 
of  illicit  goods? 
Pierino  Belli  relates  that  a  merchant  who  was  carrying  a  number 
of  scabbards  for  swords,  together  with  other  wares,  had  to  forfeit  not 
only  the  scabbards  but  the  other  wares  also,  which  he  redeemed  for  six 
hundred  marks,  on  the  pretext  that  innocent  goods  are  liable  to  forfeiture 
on  account  of  illicit  goods.  The  jurist  Paulus  says  that  if  anything  is 
unlawfully  put  on  board  a  ship  in  the  presence  of  the  owner,  not  only  the 
cargo  but  the  ship  itself  should  be  claimed  for  the  treasury.  Others 
distinguish  between  the  case  where  the  innocent  and  the  illicit  goods 
which  form  part  of  the  same  cargo  belong  to  the  same  owner  and  that 
where  they  belong  to  different  owners,  and  say  that  in  the  former  case 
all  are  confiscated,  in  the  latter  only  the  property  of  the  owners  of  the 
illicit  goods. 

Digest,  XXXIX,  4,  11;  Code,  IF.  33. 

i^.  Whether  because  sailors  do  not  lower  their  sails  to  a  war-ship 
of  another  prince,  the  ship  may  be  captured  as  prize? 
The  captain  of  a  French  ship  of  war  meeting  a  Hamburg  ship 
returning  from  Spain,  ordered  the  sailors  to  lower  their  sails ;  and  when 
they  refused  to  do  so  he  attacked  and  compelled  them,  and  taking  the 
ship  into  France  claimed  that  it  should  be  adjudged  to  himself  and  his 
companions  as  prize  lawfully  captured.  He  argued  that  it  concerned  the 
dignity  of  a  prince  that  the  ships  of  other  nations  should  show  due  re- 
spect to  his  ships  carrying  his  flag;  and  that  it  was  enacted  by  royal  edicts 
that  other  ships  should  lower  their  sails  to  the  King's  ships  on  pain  of 
capture.  On  behalf  of  the  men  of  Hamburg  it  was  argued  in  reply  that 
In  Spanish  waters,  where  the  French  King  claimed  no  right  of  empire, 
no  respect  was  due  to  his  ships ;  that  the  French  edicts  did  not  bind  stran- 
gers, especially  strangers  who  were  ignorant  of  them ;  and  that  the  people 
of  Hamburg  were  allied  with  the  Spaniards  as  they  were  with  the  French, 
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and  that  it  was  lawful  for  them  to  trade  freely  in  Spain.  Louis  Servin, 
the  royal  advocate,  states  that  the  judge  of  the  inferior  court  pronounced 
the  capture  of  the  ship  lawful,  but  that  the  judges  of  the  superior  court, 
who  thought  the  rigor  of  the  law  should  not  be  enforced  against  foreign- 
ers and  friends,  pronounced  for  its  restitution. 

Servin,  II,  li;  Selden,  The  Closed  Sea,  II,  26. 

/5.  Whether  things  recovered  from  prates  should  be  restored 
to  the  former  owners? 

It  is  clear  that  things  captured  by  robbers  and  pirates  never  pass 
into  their  ownership,  Javolenus  expressly  says  that  if  a  slave  has  been 
stolen  by  robbers,  although  he  afterwards  falls  into  the  hands  of  enemies, 
and  on  their  defeat  in  war  is  sold  by  the  victors,  yet  the  buyer  can  not 
become  his  owner  by  usucapion. 

Ayala,  however,  inclines  to  the  opinion  that  a  thing  which  has  been 
carried  off  by  irregular  enemies,  and  has  afterwards  come  into  the  con- 
trol of  regular  enemies,  and  then  been  recovered  by  the  military  prowess 
of  the  citizens  or  bought  back  in  the  way  of  trade,  should  not  be  restored 
to  its  former  owner.  He  admits  the  validity  of  the  opinion  of  Javolenus 
in  the  case  of  a  slave,  because  of  the  right  of  postliminium,  but  not  in 
other  things  to  which  that  right  does  not  extend, 

Gentilis  defends  the  opposite  view  and  does  not  approve  of  the 
distinction  between  slaves  and  other  property,  since  the  principle  of  the 
law  covers  all  things  which  have  been  stolen;  and  further  other  things 
(except  certain  things  which  can  not  be  lost  without  disgrace)  admit  of 
postliminium  just  as  much  as  slaves.  With  Gentilis  agrees  Grotius,  who 
asserts  that  the  Law  of  Nations  does  not  allow  robbers  or  pirates  to 
alter  the  ownership  of  a  thing;  and  for  this  reason  the  Athenians  wished 
to  treat  Halonnesus,  which  had  been  wrested  from  them  by  robbers,  and 
from  the  robbers  by  Philip,  as  restored  and  not  given  to  them  by  Philip. 
Nevertheless  he  thinks  that  it  is  agreeable  to  natural  law  that  one  who 
has  bought  back  a  thing  at  his  own  expense  should  receive  such  a  sum  as 
the  owner  himself  would  of  his  own  accord  have  spent  to  recover  the 
thing. 

Ayala,  I,  5,  §^0;  Gentilis,  Spanish  Advocation,  I,  chs.  12  and  15;  Grotius,  HI, 
g,  %  16. 

16.  Whether  in  the  sack  of  a  city  he  who  first  entered  a  house,  or  he 

who  afterwards  caught  a  man  hiding  in  the  house, 

ought  to  receive  the  price  of  ransom? 

When  a  certain  city,  as  Pierino  Belli  relates,  was  being  sacked, 

an  ensign  entered  a  monastery  with  his  fellow-soldiers  and  plundered  it, 

as  military  license  allowed  him  to  do.     There  was  in  the  monastery  a 

certain  nobleman  hidden  in  a  secret  cell,  who,  on  the  information  of  his 
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servant,  fell  into  the  hands  of  a  captain,  who  entered  the  monastery 
afterwards,  before  the  nobleman  was  found  by  the  ensign.  A  question 
was  raised  as  to  which  of  them  had  the  better  right  to  the  price  of  ran- 
som. On  behalf  of  the  ensign  it  was  argued  that  as  he  had  been  the  first 
to  enter  the  monastery,  whatever  it  contained  belonged  to  him,  since  the 
possessor  of  what  contains  is  also  regarded  as  the  possessor  of  what  is 
contained;  and  that,  according  to  military  custom,  he  who  seizes  a  house 
is  deemed  to  have  seized  everything  in  it.  For  the  other  side  it  was 
argued  that  things  which  are  not  apprehended,  either  physically  or  by  the 
eye,  can  not  be  acquired  by  mere  intention;  and  according  to  the  opinion 
of  the  jurists,  one  who  possesses  an  estate  certainly  does  not  possess  a 
treasure  which,  unknown  to  him,  is  buried  in  it ;  and  as  to  military  custom, 
a  private  house  is  very  different  from  a  monastery  because  of  the  many 
different  habitations  contained  within  the  walls  of  the  latter.  Pierino 
Belli  records  that  judgment  was  given  in  favor  of  the  right  of  the 
captain. 

Belli,  ir,  15;  Digest,  XLI,  2,  3,  3;  and  2,  8;  Gentilis,  II,  16;  Alciati,  Opinions, 
V,4i. 

/7.  Whether  one  who  provides  a  soldier  with  a  horse  ought 
to  share  the  booty  captured  by  himf 

The  commander  of  a  troop  of  Spanish  horse  met  one  of  the  men 
of  his  troop  as  the  trumpet  was  sounding  for  battle.  The  man  com- 
plained that  he  had  lost  his  horse  in  a  fight  a  few  days  before,  and  there- 
fore could  not  take  part  in  the  coming  battle ;  whereupon  the  officer  bade 
him  mount  one  of  his  own  horses  and  follow  him.  The  soldier  mounted 
the  horse  and,  amid  the  rout  of  the  enemy,  fell  in  with  the  general  of  the 
hostile  army  himself,  whom  he  made  prisoner  and  delivered  over  to  the 
general  of  the  Spanish  army,  who  obtained  from  the  captive  twenty 
thousand  gold  pieces.  The  officer  maintained  that  part  of  the  price  of 
this  ransom  was  due  to  him,  because  the  soldier  had  fought  on  his  horse 
and  could  not  otherwise  have  taken  part  in  the  battle. 

Pierino  Belli  assures  us  that  when  he  was  at  Brussels,  at  the  court 
of  the  King  of  the  Spains,  he  was  consulted  on  this  question  and  advised 
that  the  officer  had  on  his  side  equity,  which  is  specially  regarded  among 
soldiers,  whose  disputes  should  be  decided  by  consideration  of  what  is 
equitable  and  right;  and  therefore  a  man  is  bound  beyond  the  terms  of 
his  agreement  to  do  whatever  one  man  ought  fairly  to  do  for  another. 
The  officer  had  also  pleaded  the  camp-custom,  that  one  who  lends  a 
horse  should  be  admitted  to  share  in  the  spoils.  Belli,  however,  says 
that  when  he  withdrew  from  the  court  he  left  the  dispute  undecided; 
but  he  afterwards  heard  that  judgment  was  given  against  the  officer, 
whether  rightly  or  wrongly  he  does  not  clearly  say. 
Belli,  IV,  §  8. 
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18.  If  a  prisoner  is  captured  a  second  time  in  a  battle,  to  whom 
is  the  price  of  his  ransom  due? 

In  a  battle  between  troops  of  the  Emperor  Charles  the  Fifth  and 
Francis,  King  of  France,  a  French  nobleman  fell  into  the  hands  of  an 
Imperial  soldier,  to  whom  he  handed  his  sword  as  a  token  of  surrender, 
and  promised  that  he  would  not  make  his  escape,  but  he  remained 
mounted  on  his  own  horse,  armed  with  a  club.  Shortly  afterwards  he 
fell  in  with  another  Imperial  horseman,  who  wrested  the  club  from  him, 
and,  loosing  the  reins  on  the  horse's  neck,  led  him  off  as  a  prisoner.  A 
French  force  then  coming  up,  the  troop  of  Imperialist^  took  to  flight; 
and  the  bridleless  horse  followed  the  flying  Imperialists  of  its  own  accord, 
until  it  reached  the  Imperial  infantry,  who  checked  the  flight  of  their 
comrades,  drove  back  the  enemy,  and  captured  the  prisoner  on  the  run- 
away horse.  A  question  then  arose  as  to  whose  prisoner  he  should  rightly 
be  considered;  that  of  the  first  captor,  to  whom  he  had  given  his  parole 
and  his  sword;  or  of  the  second,  who  had  deprived  him  of  his  club  and 
of  the  control  of  his  horse ;  or  of  the  foot-soldier,  who  had  taken  him 
prisoner  for  the  third  time  as  he  was  careering  about. 

Pierino  Belli  said  that  judgment  ought  to  be  given  in  favor  of 
the  foot-soldier;  because  as  regards  the  first  and  second  captors,  it 
appeared  that  he  recovered  his  original  liberty  by  the  onrush  of  the 
French  and  the  rout  of  the  Imperialists.  Baldus,  in  a  nearly  similar 
case,  distinguishes  the  cases  where  the  first  captor  detains  the  prisoner  in 
fact  and  where  he  trusts  to  his  parole ;  and  says  that  if  he  detains  or  leads 
him  off  for  some  time  he  is  in  fact  and  solely  the  prisoner  of  the  first 
captor;  but  if  the  first  captor  does  not  detain  him  or  lead  him  off,  but 
releases  him  on  parole,  his  words  and  promise  do  not  prevent  him  from 
being  taken  prisoner  by  another.  Pierino  Belli,  however,  regards  the 
distinction  between  one  who  Is  actually  kept  under  personal  restraint 
and  one  whose  parole  Is  accepted  as  Immaterial;  In  either  case,  he  says, 
he  can  not  be  taken  prisoner  by  another,  because  one  who  is  bound  by 
parole  is  no  less  held  in  the  custody  of  his  captor  than  if  he  were  under 
personal  guard  or  in  fetters.  This  rule,  however,  only  holds  good  among 
soldiers  serving  on  the  same  side,  and  when  there  is  a  presumption  that 
the  first  captor  retains  possession  of  his  prisoner  by  Intention.  There  Is 
nothing  to  prevent  one  who  has  been  recaptured  by  his  own  side,  that  is, 
by  the  party  opposed  to  the  captor,  or  who  has  been  abandoned,  which 
Is  to  be  presumed  from  the  act  of  flight  on  the  part  of  his  captors,  from 
being  taken  prisoner  afresh  by  another. 

Belli,  IV,  11;  Baldus,  on  Code,  Fill,  48. 
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ig.  Whether  a  prince  taken  -prisoner  by  a  private  soldier 
may  he  detained  by  him? 
When  Edward  the  Third,  King  of  England,  was  besieging  Calais, 
and  David,  King  of  Scotland,  had  invaded  England  with  a  large  army, 
an  army  which  was  collected  under  the  command  of  the  Queen  utterly 
defeated  the  Scots  in  a  pitched  battle.  Their  King  was  taken  prisoner 
by  a  gentleman  named  John  Copland  and  taken  to  the  camp  of  which 
he  was  in  charge.  When  the  Queen  heard  of  this,  she  wrote  a  letter  to 
Copland,  commanding  him  to  bring  the  captured  King  to  herself,  to 
which  Copland  replied,  that  he  would  yield  him  to  no  one,  man  or 
woman,  except  the  King.  Accordingly  the  Queen  in  a  letter  to  the  King 
complained  of  Copland's  contumacy;  and  the  King  sent  for  him  to 
Calais,  which  he  was  besieging.  Copland  having  presented  himself, 
and  excused  his  action,  the  King  pardoned  him  and  granted  to  him  and 
his  heirs  lands  to  the  value  of  five  hundred  pounds,  but  nevertheless  he 
bade  him  hand  over  his  royal  captive  into  the  hands  of  the  Queen;  which 
Copland  on  his  return  to  England  did,  begging  the  Queen  also  not  to  be 
angry  with  him,  with  all  gravity  and  submission. 

Froissart,  Chronicles,  book  I. 

20.   Whether  a  city  captured  in  war  loses  its  rights? 

When  Alexander  overthrew  Thebes,  he  found  account  books  in 
which  it  was  recorded  that  they  had  lent  the  Thessalians  a  hundred 
talents.  This  debt  Alexander  remitted,  because  the  Thessalians  had 
taken  the  field  with  him.  Afterwards  when  the  Thebans  were  restored 
by  Cassander,  they  demanded  the  loan  from  the  Thessalians  and  insti- 
tuted proceedings  before  the  Amphictyons. 

Hotman  argues  on  behalf  of  the  Thebans  that  Alexander  was  not 
a  universal  successor  to  the  whole  estate  of  Thebes,  but  a  particular  suc- 
cessor to  particular  things,  because  conquerors  only  become  owners  of 
what  they  actually  lay  hands  on ;  and  also  that  the  Thebans  had  recov- 
ered their  former  right  by  right  of  postliminium. 

Gentilis,  however,  urges  on  behalf  of  the  Thessalians  that  Alex- 
ander ought  to  be  considered  the  universal  successor  of  the  Thebans, 
since  Thebes  was  overthrown  and  in  a  sense  suffered  death,  an  opinion 
which  had  already  been  formed  by  Ayrault,  who  reviews  all  the  argu- 
ments of  Hotman  and  thinks  that  the  Amphictyons  gave  judgment  for 
the  Thessalians. 

Hotman,  Famous  questions,  5;  Gentilis,  III,  5;  Ayrault,  I,  g;  Ayala,  I,  5,  §^/; 
Grotius,  HI,  18,  §  4. 
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21.  Whether  Ferdinand,  King  of  Spain,  justly  occupied  the  King- 
dom of  Navarre  after  driving  out  its  king,  John  d'Alhret? 

When  Louis  the  Twelfth,  King  of  France,  was  attacking  the  Papal 
States  in  Italy,  Pope  Julius  the  Second  urged  Ferdinand,  King  of  Spain, 
and  Henry  the  Eighth  of  England,  who  claimed  the  Duchy  of  Aquitaine, 
to  attack  the  Frenchman.  In  order  that  their  forces  might  meet,  it 
seemed  convenient  to  the  Spanish  King  to  lead  his  army  through  Na- 
varre, and  he  sent  envoys  to  King  John  d'Alhret  to  ask  his  permission. 
Failing  to  obtain  it,  he  attacked  and  occupied  the  Kingdom  of  Navarre, 
its  King,  who  was  unprepared  with  troops  and  supplies,  retreating  with 
his  wife  and  children  to  Beam,  on  the  near  side  of  the  Pyrenees. 

Ferdinand's  occupation  of  the  Kingdom  of  Navarre  is  defended  on 
the  ground  that  a  passage  through  the  Kingdom  which  by  the  Law  of 
Nations  ought  to  have  been  granted  him  had  been  refused;  for  a  similar 
reason  Moses  destroyed  the  cities  of  the  Amorites,  and  Judah  those  of 
the  Ephronites;  moreover  John,  King  of  Navarre,  had  been  excom- 
municated by  the  Pope  and  deposed  from  his  throne,  which  had  been 
transferred  to  the  Spaniard,  because  he  adhered  to  the  side  of  the  French 
who  were  enemies  of  the  Roman  Church. 

On  behalf  of  John  d'Albret  it  is  maintained  that  he  owed  allegiance 
to  the  King  of  France  and  that  a  great  part  of  his  possessions  lay  in 
France  beyond  the  Pyrenees,  which  he  would  have  lost  by  taking  the 
side  of  the  Spaniard;  the  Spaniard  demanded  not  only  permission  for 
the  passage  of  his  army,  but  also,  in  order  to  Insure  its  safety,  the 
surrender  of  citadels  and  fortified  places,  which  it  would  have  been  dan- 
gerous to  give  up  to  an  armed  force;  and  the  censure  of  the  Roman 
Pontiff,  being  without  cause,  was  as  unjust  as  the  transfer  of  the  throne 
without  authority  was  foolish. 

Similarly  when  Pope  Alexander  the  Sixth  presented  the  Western 
Indies  to  Spain,  Attabaliba,  King  of  Peru,  said  that  one  who  so  gener- 
ously gave  away  other  people's  possessions  must  be  signally  foolish  and 
impudent. 

On  the  Spanish  side:  Antonius  Nebrissensis,  Navarran  War;  John  Lopius, 
Claim  to  the  Kingdom  of  Navarre;  Antonius  de  Padilla,  on  Code,  III,  34,  II. 
Against  the  Spanish  contention:  Charles  dii  Moulins,  Customs  of  Paris,  %  4I ; 
Bodin,  I,  Q,  §  120;  Benzonus,  History  of  the  New  World,  III,  ch.  3. 

22.  Whether  Philip  the  Second,  King  of  Castile,  justly  ejected 
King  Antony  from  the  Kingdom  of  Portugal? 
Emanuel,  King  of  Portugual,  had  sons,  John,  Henry,  Louis,  Ed- 
ward, and  a  daughter  Isabella.  John  succeeded  Emanuel,  but  as  he 
had  no  issue  the  throne  passed  to  Henry  the  Cardinal.  He,  being  old 
and  childless,  instituted  a  public  trial  of  the  question  of  the  succession, 
in  which  appeared  Antony,  son  of  Louis,  but  regarded  as  illegitimate; 
Ranuccio  Farnese,  Duke  of  Parma,  a  grandson  of  Edward,  through  his 
daughter  Maria;  Catharine,  Duchess  of  Braganza,  daughter  of  the 
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same  Edward,  and  Philip,  King  of  Castile,  a  son  of  Isabella.  Inquiry 
was  made  into  the  birth  of  Antony,  and  a  decision  given  against  him, 
adjudging  him  a  bastard.  Henry  died  before  arriving  at  any  decision 
on  the  succession,  and  the  people  elected  Antony,  son  of  Louis,  as  their 
King,  and  had  him  crowned.  Philip  the  Second  afterwards  sent  an 
army  under  the  Duke  of  Alva,  drove  Antony  out,  and  brought  the  whole 
of  Portugal  under  his  sway. 

For  Antony  it  was  urged  that  Henry's  decision  adjudging  him  a 
bastard  had  been  disapproved  by  the  Pope;  his  father  Louis  had  con- 
tracted a  lawful,  though  secret,  marriage  with  his  mother,  which  for 
various  reasons  had  never  been  made  public,  and  this  had  prevented 
Henry  the  Eighth,  King  of  England,  from  betrothing  his  daughter  Mary 
to  Louis;  but  even  if  Antony's  birth  was  not  quite  legitimate,  had  not 
many  natural  sons  succeeded  their  fathers,  not  only  in  Portugal,  but  in 
Castile  and  other  countries?  Moreover,  if  the  male  line  of  the  royal 
family  failed,  the  people  of  Portugal  contended  that  the  right  of  choos- 
ing a  king  passed  to  them. 

For  Philip  it  was  argued  that  Antony's  illegitimacy  had  been  clearly 
proved;  Henry's  decision  only  failed  to  meet  with  the  Pope's  approval 
because  the  King,  disregarding  the  Pope's  authority,  had  given  judgment 
in  a  matrimonial  case;  the  alleged  right  of  Antony  was  disapproved  by 
every  other  member  of  the  royal  family;  the  people  had  no  right  to 
choose  a  king  so  long  as  any  of  the  royal  blood  survived;  and  before 
Philip  invaded  the  kingdom  he  took  the  opinions  of  jurists  and  theo- 
logians and  adjured  them  in  God's  name  and  upon  their  honor  to  tell 
him  truly  what  were  the  merits  of  his  claim,  and  it  was  by  their  advice 
that  he  had  asserted  his  claim  to  the  throne. 

Camden,  Elizabeth,  /582.  On  the  side  of  Antony:  Declaration  of  the  succes- 
sion to  the  throne  of  Portugal  {Antiverp,  1582),  ch.  2;  Discourse  of  the  King, 
Don  Antony,  at  Paris,  1607.  On  the  side  of  Philip:  Conestaggio,  on  the  Union 
of  Portugal  and  Castile ;  Antony  Viperanus,  on  the  Portuguese  claim. 

25.  Whether  the  Portuguese  justly  transferred  the  Kingdom 

of  Portugal  from  Philip  the  Fourth,  King  of  Spain, 

to  John,  Duke  of  Braganzaf 

In  the  trial  which  King  Henry  instituted  about  the  succession  to  the 
throne  of  Portugal,  Ranuccio  Farnese,  Duke  of  Parma,  the  son  of  Mary, 
elder  daughter  of  Henry's  brother  Edward,  contended  that  as  a  matter 
of  pure  and  simple  law  a  king  left  as  many  rights  of  primogeniture  as  he 
did  sons.  When  the  first  ended  the  second  succeeded;  when  the  second 
ended,  the  third ;  and  so  on ;  and  accordingly  as  the  lines  of  John,  Henry, 
and  Louis  had  failed,  he  as  the  son  of  Mary,  Edward's  elder  daughter, 
ought  to  be  admitted  to  the  succession  before  the  other  claimants. 

On  behalf  of  Catharine,  Duchess  of  Braganza,  own  daughter  of 
Edward,  it  was  argued,  that  if  her  father  Edward  had  been  alive  at  the 
time  of  Henry's  death  he  would  undoubtedly  have  been  heir  to  the 
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throne;  that  Edward  being  dead  the  same  right  belonged  to  her  as  his 
surviving  daughter;  that  she  was  nearer  in  degree  than  Ranuccio  and 
ought  to  be  preferred  to  Philip,  who  was  the  son  of  a  sister,  she  herself 
being  the  daughter  of  a  brother. 

On  behalf  of  Philip,  King  of  Castile,  son  of  Isabella  (daughter  of 
Emanuel)  and  the  Emperor  Charles  the  Fifth,  It  was  argued  that  Ra- 
nuccio, Edward's  grandson,  and  Catharine,  his  daughter,  relied  on  the 
benefit  of  the  right  of  representation,  which  was  nothing  more  than  a 
fiction  of  the  civil  law  and  did  not  apply  to  royal  successions;  that  he, 
Philip,  was  to  be  preferred  to  Ranuccio  as  being  nearer  in  degree,  to 
Catharine  as  being  of  the  nobler  sex,  and  to  both  by  priority  of  birth. 

The  Portuguese  grew  tired  of  a  Castilian  regime,  and  throwing  off 
their  allegiance  to  Philip  the  Fourth  (grandson  of  Philip  the  Second, 
who  obtained  the  throne  by  force  of  arms),  raised  John,  Duke  of  Bra- 
ganza,  son  of  Theodoslus  and  grandson  of  Catharine,  to  the  throne. 

The  Castilians  complained  of  this  action  as  unlawful  and  wrong, 
on  the  ground  that  Philip  the  Second  obtained  the  crown  not  only  by 
right  of  blood,  but  also  by  that  of  lawful  conquest;  that  all  the  Portu- 
guese were  bound  by  oaths  to  obey  the  rule  of  him  and  his  heirs;  and 
that  the  Duke  of  Braganza  owed  fealty  to  the  present  King  for  his 
duchy  and  was  guilty  of  the  basest  ingratitude  In  turning  his  military 
power  in  the  kingdom  against  the  King. 

The  Portuguese  on  the  other  hand  urged  In  their  defense  that  Philip 
the  Second  obtained  the  crown  by  no  right  of  blood,  since  the  funda- 
mental laws  of  the  Kingdom  did  not  permit  foreigners  to  succeed  to  the 
throne;  that  a  kingdom  subdued  by  force  of  arms  might  win  its  liberty 
in  like  manner;  that  a  possessor  in  bad  faith  can  not  acquire  a  title  by 
prescription  by  any  length  of  time,  certainly  not  by  sixty  years;  that  the 
Kings  of  Castile  ought  not  to  expect  the  Portuguese  to  observe  the  oaths 
by  which  they  promised  obedience,  seeing  that  they  themselves  did  not 
observe  the  sworn  promises  made  at  the  time  of  their  inauguration,  as 
was  obvious  when  Margaret,  Duchess  of  Mantua,  was  appointed  regent 
of  the  kingdom,  who,  although  of  the  royal  blood,  was  still  not  within 
the  specified  degrees;  when  matters  affecting  the  Kingdom  of  Portugal 
were  not  administered  by  a  council  of  Portuguese  In  Spain,  as  they  ought 
to  have  been,  but  at  the  will  of  the  Castilians;  and  when  Castilians  were 
summoned  to  the  Supreme  Council  of  Portugal  and  even  to  the  Councils 
of  the  Royal  Estates.  As  to  the  Duke  of  Braganza,  his  promise  of  fealty 
to  the  King  did  not  impair  his  own  rights,  nor  ought  he  for  the  sake  of 
the  King's  favor  to  have  neglected  his  duty  to  his  country;  and  many 
other  arguments  were  used,  which  are  reviewed  by  the  author  of  "  Lusl- 
tanla  LIberata." 

For  Ranuccio,  Opinion  of  the  jurist  Patavinus ;  for  Cat/iarine,  Opinions  of 
jurists  of  Bologna  and  Perugia;  for  Philip,  Michael  de  Aguirre ;  for  the  Portu- 
guese, Antonius  de  Souza,  Portugal  Liberated,  and  the  authors  on  both  sides  re- 
ferred to  by  him. 
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24.  Whether  Ferdinand,  after  being  deposed  by  the  Bohemians, 
justly  occupied  the  Kingdom  by  force  of  arms? 
Ferdinand,  son  of  Charles,  Archduke  of  Austria,  and  cousin  of  the 
Emperor  Matthias,  was  appointed  successor  to  the  throne  of  Bohemia 
at  a  meeting  of  the  Estates  at  Prague,  in  the  month  of  June  16 17,  and 
was  crowned  in  the  month  of  July.  Afterwards,  on  the  death  of  Mat- 
thias in  the  following  March,  the  Estates  deposed  Ferdinand  and  elected 
Frederick  the  Fifth,  Elector  Palatine,  as  King. 

The  Estates  of  Bohemia  maintained  that  the  deposition  was  lawful 
because  the  right  of  free  election  belonged  to  them,  as  they  proved  by 
instances  extending  from  A.  D.  345  down  to  the  time  of  the  Emperor 
Matthias.  The  appointment  of  Ferdinand  was  subject  to  the  condition 
(which  he  secured  by  writing)  that  he  should  usurp  no  authority  during 
the  lifetime  of  Matthias  and  that  (as  he  bound  himself  by  oath)  he 
should  make  no  attack  upon  the  liberties  and  privileges  of  the  Kingdom. 
Ferdinand,  however,  had  interfered  in  the  administration  of  the  King- 
dom during  the  lifetime  of  Matthias,  had  attempted  to  exterminate  the 
Protestant  religion,  had  brought  in  foreign  soldiers  to  oppress  the  native 
Bohemians,  and  to  the  perpetual  prejudice  of  the  right  of  free  election 
had  entered  into  a  compact  with  the  Spanish  King,  the  keenest  champion 
of  the  Papal  religion,  for  the  transfer  of  the  Kingdom.  On  behalf  of 
Ferdinand  it  was  contended  that  the  right  of  election  which  the  Bohe- 
mians enjoyed  had  always  been  confined  to  the  families  of  the  archdukes 
and  kings,  and  that  it  had  always  been  regarded  in  that  Kingdom  rather 
as  a  right  of  succession  than  of  election ;  he  had  been  legally  elected  and 
had  done  nothing  to  justify  deposition;  during  the  lifetime  of  Matthias 
he  had  done  nothing  except  on  the  instructions  of  Matthias  in  order  to 
compose  disturbances;  he  had  taken  no  action  on  religious  grounds 
against  those  who  professed  the  Augsburg  Confession  (who  alone  were 
tolerated  in  Germany)  ;  the  Bohemians  in  the  first  instance  took  up  arms 
against  the  Emperor  Matthias  and  took  advantage  of  his  failing  health 
to  seize  the  fortress  of  Prague  together  with  the  scepter  and  crown  of 
Bohemia  and  appointed  directors  to  govern  the  kingdom;  and  the  com- 
pact with  the  Spaniard  as  to  the  succession  to  the  throne  had  been  entered 
into  with  the  consent  of  the  Emperor  Matthias  and  his  own  brothers 
(whose  interests  were  concerned)  for  the  public  good,  with  a  view,  that 
is  to  say,  of  avoiding  a  war  with  a  most  powerful  prince  of  the  House  of 
Austria,  who  was  asserting  a  claim  to  the  succession. 

For  Ferdinand,  the  Hereditary  Riylit  of  Austria;  Goldastus,  on  the  rights  of 
the  Kingdom  of  Bohemia;  for  either  side  in  various  passages,  Litnra.  On 
the  other  side.  Information  in  the  chancellery  of  Anhalt;  Criticism  of  Litura; 
evidence  of  the  Elector  in  the  Bohemian  cause.  ^ 
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25.  JVhether  the  Emperor  Ferdinand  justly  ejected  Frederick,  Elector 
Palatine,  and  his  children  from  the  Electorate  and  its  dominions? 

The  Emperor  Ferdinand  the  Second  condemned  Frederick  the 
Fifth,  Count  Palatine,  for  treason  for  having  taken  upon  himself  the 
government  of  Bohemia,  deprived  him  of  the  Palatinate  and  the  Elec- 
torate, and  transferred  his  dignities  and  dominions  to  the  dukes  of 
Bavaria. 

The  following  questions  were  raised :  ( i )  Whether  the  Emperor 
could  proscribe  him  without  the  consent  of  the  princes  of  the  empire; 
and  ( 2 )  Whether  he  lawfully  deprived  the  children  as  well  as  the  father 
of  the  dignities  and  dominions.  Those  who  take  the  Emperor's  side 
maintain  that  he  acted  lawfully  on  the  following  grounds.  An  injury 
inflicted  on  Ferdinand,  King  of  Bohemia,  might  be  restrained  by  the 
same  Ferdinand  as  emperor,  since  one  who  bears  two  personalities  is  not 
prevented  from  exercising  the  right  and  privileges  attaching  to  each.  In 
an  obvious  and  notorious  case  there  was  no  necessity  to  call  together  the 
Council  of  Estates  or  Princes;  and  the  other  Electors,  at  any  rate  the 
majority  of  them,  had  ratified  the  proscription. 

As  to  the  second  question,  not  only  at  civil  law  (as  Arcadius  and 
Honorius  enacted)  are  children  deprived  of  the  paternal  inheritance  and 
succession  for  the  crime  of  treason,  but  by  the  custom  of  other  nations 
(Italy,  France,  Spain,  and  England),  for  a  crime  committed  by  the 
father,  the  descendants  lose  their  fiefs,  since  a  tacit  contract  Is  deemed 
to  enter  into  the  delivery  of  the  fief,  by  which  the  lord  stipulates  for  the 
right  of  forfeiture,  not  only  against  the  donee  himself  but  also  against  all 
persons  substituted  to  him.  In  the  event  of  an  offense  involving  forfeiture 
being  committed. 

Those  who  take  the  side  of  the  Count  Palatine  argue  otherwise. 
No  law,  they  say,  allows  a  man  to  act  as  judge  in  his  own  cause ;  by  the 
constitutions  and  capitulations  of  the  Roman  monarchs,  nay  by  those  of 
Ferdinand  himself,  the  Emperor  was  bound  to  summon  a  Council  of 
Estates  or  Electors  in  the  more  serious  cases;  the  princes  of  the  Empire, 
by  privilege,  were  subject  to  the  judgment  of  none  save  their  peers  In 
cases  which  concerned  their  dominions  or  dignities;  the  Electors  who 
afterwards  offered  their  assent  to  the  proscription  were  not  assembled 
as  a  college,  but  gave  their  votes  separately  as  Individuals;  and  a  judg- 
ment void  In  law  was  incapable  of  confirmation.  As  to  the  children  of 
Frederick,  the  jurist  Alphenus  had  given  an  opinion  that  one  who  had 
lost  his  civil  rights  deprived  his  children  of  no  other  part  of  their  rights 
except  what  would  have  come  to  them  from  himself,  but  those  which  were 
not  conferred  by  a  father,  but  by  nature,  the  state,  or  the  family,  remained 
to  them  unimpaired;  the  German  fiefs  differed  from  those  of  other  king- 
doms. Inasmuch  as  in  Italy,  France,  and  Spain  fiefs  were  part  of  the  patri- 
mony, and  their  holders  might  alienate,  lose,  and  divert  them  from  their 
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descendants;  whereas  in  Germany  fiefs,  especially  those  of  illustrious 
dignities,  by  provision  of  the  fundamental  law  and  the  observance  of 
immemorial  custom,  belonged  to  children  and  agnates  in  the  sense  that 
predecessors  could  by  no  act  take  away  or  transfer  the  right  vested  in 
them,  since  they  descended  in  virtue  of  the  original  grant  and  investiture, 
not  of  inheritance  from  the  father,  and  were  benefices  of  the  family,  not 
of  the  father,  and  their  holders  had  a  right  to  them  for  life  only;  and  so 
they  were  neither  liable  to  be  confiscated  for  treason,  nor  lost  to  the 
prejudice  of  the  children  by  a  regular  war.  This,  it  is  said,  was  the 
decision  given  in  favor  of  the  children  of  the  Marquis  of  Montserrat 
concerning  certain  feudal  castles  captured  by  the  Duke  of  Bavaria  and 
abandoned  by  their  father  for  the  sake  of  peace.  And  other  arguments 
agreeable  to  the  authorities  and  opinions  of  the  most  eminent  jurists  were 
adduced  on  the  same  side. 

For  the  Emperor,  tJie  Imperial  Ban,  Imperial  Justice;  for  the  Count  Palatine, 
the  book  of  Nullity:  the  Mirror  of  the  Ban;  John  Joachim  a  Rusdorf,  Claim 
to  the  Palatinate. 

26.  JVhether  the  King  of  Sweden  justly  invaded  Germany 
with  an  army? 

When  the  Emperor  Ferdinand  the  Second  had  secured  the  corona- 
tion of  his  son  Ferdinand  as  King  of  Hungary  and  Bohemia,  the  princes 
of  Germany,  especially  the  Electors  (as  Baptista  Burgus  records),  sus- 
pected that  he  intended  also  to  raise  him  to  the  throne  of  the  Romans; 
and  accordingly,  in  order  to  prevent  the  Austrians  from  establishing  a 
hereditary  succession  to  the  Imperial  throne,  the  Spaniards  from  inter- 
fering unduly  in  the  affairs  of  Germany,  and  the  adherents  of  the  Re- 
formed Religion  from  being  driven  out  of  the  German  dominions,  as 
they  had  been  from  Austria  and  Bohemia,  they  formed  a  plan  to  vindi- 
cate the  liberties  and  privileges  of  the  empire  and  to  safeguard  their 
religion  by  force  of  arms.  Not  being  able  to  agree  on  any  German 
leader,  because  no  German  would  yield  to  another,  and  it  being  danger- 
ous to  levy  soldiers  in  Germany  under  the  shadow  of  the  Emperor's 
power,  they  thought  the  better  plan  would  be  to  place  the  troops  under 
some  foreign  prince,  superior  in  rank  and  dignity  to  the  Germans,  above 
all  the  King  of  Sweden,  a  champion  of  the  Reformed  religion,  a  man 
trained  in  war  from  his  cradle,  never  defeated,  and  one  who  had  quarrels 
with  the  Emperor.  So  promising  him  arms,  money,  and  all  necessaries, 
they  enticed  the  King  into  their  country,  in  order  that  he  might  make  war 
in  Germany  at  the  risk  of  others  for  his  own  glory. 

The  King  of  Sweden,  Gustavus,  however,  in  order  that  a  lawful 
reason  for  his  expedition  might  be  published,  issued  a  memorandum  in 
Latin  and  German  in  which  he  enumerated  the  wrongs  done  to  himself 
and  his  allies  by  the  Imperialists;  he  had  been  treated  with  ignominy 
because  he  had  raised  the  siege  of  Stralsund,  and  assistance  had  been  sent 
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to  his  enemies  by  the  Emperor.  As  wrongs  he  mentions  ( i )  That  the 
Imperialists  had  intercepted  a  letter  of  his  to  the  Prince  of  Transylvania, 
thrown  the  messenger  into  prison,  and  published  the  letter,  putting  a 
false  construction  on  its  contents,  to  his  discredit.  (2)  That  when  nego- 
tiations for  peace  were  proceeding  between  himself  and  the  Poles,  they 
had  left  nothing  undone  to  put  obstacles  in  the  way  of  a  peace,  by  volun- 
tarily offering  assistance  to  the  Poles,  and  by  allowing  them  to  enlist 
soldiers  and  collect  arms  in  Germany,  whilst  forbidding  the  Germans  to 
take  the  field  for  the  King.  (3)  They  had  plundered  his  subjects  who 
put  in  on  the  German  coasts  for  purposes  of  trade,  robbing  them  of  their 
wares  and  confiscating  their  ships.  (4)  They  had  expelled  the  Dukes 
of  Magdeburg  and  fortified  all  the  places  throughout  Magdeburg  and 
Pomerania,  maritime  and  inland  alike.  (5)  They  had  built  a  fleet  to 
infest  the  Baltic,  and  Wallenstein,  Duke  of  Friedland,  had  been  ap- 
pointed admiral  or  maritime  general  to  the, prejudice  of  his  own  rights. 

As  regards  the  city  of  Stralsund,  the  facts  were  these:  having 
refused  to  admit  the  army  of  the  Emperor,  which  had  laid  waste  the 
adjacent  country  like  an  enemy,  until  instructions  should  be  received 
from  the  Emperor,  it  was  being  closely  besieged;  and  rather  than  appeal 
to  the  King  of  Denmark  for  protection,  because  he  at  that  time  was 
regarded  as  an  enemy  of  the  Empire,  it  implored  assistance  from  the 
King  of  Sweden,  who  thereupon  collected  troops,  raised  the  siege  of  the 
city,  and  saved  it  from  the  ruin  with  which  the  army  of  Wallenstein  was 
threatening  it,  and  thus  preserved  it  safe  and  sound  for  the  Emperor. 
Again  when  he  learned  that  negotiations  for  peace  were  to  be  instituted 
between  the  Emperor  and  the  King  of  Denmark  at  Lubeck,  he  deter- 
mined to  send  his  own  ambassadors  thither  to  plead  the  cause  of  the  city 
of  Stralsund.  The  King  of  Denmark  readily  received  them,  but  the 
ambassadors  of  the  Emperor  repelled  them  with  the  greatest  insolence 
and' bade  them  be  gone  not  only  from  the  city  of  Lubeck,  but  from  any 
German  soil,  under  threat  of  the  direst  consequences. 

As  regards  the  assistance  furnished  to  his  enemies,  the  Duke  of 
Holstein  had  been  sent  with  an  army  under  the  Emperor's  own  stand- 
ards, to  help  the  Poles  against  the  King;  and  afterwards  an  army  was 
led  Into  Prussia  under  a  field  marshal  of  the  Emperor. 

A  letter  dealing  with  these  points  was  addressed  by  the  King  of 
Sweden  to  the  Electors  of  the  Empire,  before  his  soldiers  invaded  Ger- 
many, to  which  the  Electors  replied  after  four  months.  They  expressed 
regret  that  the  friendship  existing  between  the  King's  Majesty  and  the 
Roman  Empire  had  been  violated  by  the  enemies  of  peace,  and  declared 
that  they  did  not  believe  that  the  Emperor  in  despatching  an  army  to  the 
regions  of  the  Baltic  entertained  any  designs  against  the  King,  but  that 
his  object  was  to  crush  the  attempts  of  those  who  were  in  league  with  his 
enemies ;  and  the  people  of  Stralsund,  had  they  shown  their  obedience  to 
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the  Emperor  in  acts  Instead  of  words,  might  have  found  a  speedier  relief 
against  the  wrongs  of  the  soldiery  from  the  Emperor's  clemency  than 
from  external  assistance.  The  Emperor  could  not  well  have  deserted 
the  King  of  Poland,  who  was  his  friend  and  cousin;  nor  was  the  affair 
of  such  moment  as  to  warrant  the  kindling  of  fresh  disturbances  within 
the  Empire,  when  the  conditions  of  securing  peace  were  not  wanting. 
They  therefore  begged  him  to  lay  down  his  arms  as  soon  as  possible. 

The  King  replied,  in  a  further  letter,  that  it  was  gratifying  to  him 
to  learn  that  they  regretted  the  wrongs  inflicted  by  the  disturbers  of  the 
peace;  it  would  have  been  far  more  gratifying  if  they  had  proposed 
means  of  protection  against  them;  he  had  no  suspicion  of  the  Emperor 
in  the  matter  of  the  irruption  of  troops  into  the  regions  of  the  Baltic,  but 
having  suffered  so  many  bitter  Injuries  at  the  hands  of  the  disturbers  of 
the  peace,  he  justly  held  them  In  suspicion;  the  people  of  Stralsund  were 
prepared  to  state  their  case  before  Impartial  judges,  as  to  which  there 
was  the  less  reason  for  hesitation  since  they  had  learned  that  their  oppres- 
sion was  opposed  to  the  decrees  of  the  Emperor;  the  friendship  and 
relationship  between  the  Emperor  and  the  King  of  Poland  could  not 
oblige  him  to  submit  to  or  to  conceal  a  hostile  attack;  in  conclusion  he 
stated  that  he  would  withdraw  his  army  from  the  territory  of  the  Empire 
as  soon  as  he  had  obtained  satisfaction  for  the  Injuries  inflicted  on  him. 

Peter  Baphsta  Burgtis,  Commentaries  on  the  Sivedish  War;  Philip  ArJanibaeus, 
Sivedish  Arms:  Letter  of  the  King  of  Sweden  to  the  Electors,  pp.  4,  5;  Letter  of 
the  Electors  to  the  King,  p.  36;  second  Letter  of  the  King  to  the  Electors,  p.  4Q. 
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Section  IX. 

Of  Questions  of  'Duty  between  Belligerents. 

Questions  of  Duty  between  Belligerents  are  questions  which 
relate  to  the  Law  of  Military  Congress,  Embassy,  Conven- 
tion, and  Treaty. 

/.   Whether  controversies  between  princes  may  be  decided 
by  single  combat? 

It  is  admitted  that  the  duel  is  forbidden  by  the  civil  and  the  canon 
law.  But  philosophers  and  jurists  sometimes  approve  of  it  and  say  that 
it  is  highly  laudable  for  the  purpose  of  avoiding  a  greater  evil.  Strabo 
records  that  it  was  an  old  custom  among  the  Greeks  to  decide  contro- 
versies by  single  combat,  and  in  Virgil  i^neas  says  that  it  was  right  that 
the  quarrel  between  himself  and  Turnus  should  be  decided  in  the  same 
manner.  So  in  Livy  Metius  says  to  Tullus,  "  Let  us  try  a  way  of  deciding, 
without  great  bloodshed  on  each  side,  which  people  is  to  rule  the  other." 

Atciati,  on  Single  Combat;  Belli,  It,  §/5,-  Gentilis,  III,  /.?.■  Crotius,  II,  23, 
§  10;  III,  20,  §  43. 

2.  Whether  a  king  in  possession  of  a  kingdom  may  be  chal- 
lenged by  one  who  claims  a  title  to  the  kingdom? 

When  Rene,  Duke  of  Anjou,  sent  a  bloody  glove  to  Alfonso,  King 
of  Sicily,  to  challenge  him  to  fight  a  duel  for  the  right  to  the  throne, 
some  thought  the  conditions  unfair  because  Alfonso  had  been  invested 
with  the  crown  and  was  in  possession  of  the  Kingdom,  whereas  Rene 
was  merely  asserting  a  titular  right  to  the  kingly  honor.  Others,  how- 
ever, considered  the  challenge  lawful,  since  a  crown  does  not  increase 
dignity,  and  the  possession  seized  by  Alfonso  could  not  weaken  the  right 
of  ownership  which  Rene  claimed  to  belong  to  himself. 

Alciati,  on  Single  Combat,  ch.  30. 

J.  Whether  the  general  of  an  army  who  is  challenged  by  an 
enemy  may  honorably  decline  a  duel? 

When  the  Earl  of  Hertford,  as  commander  in  chief,  led  an  English 
army  into  Scotland  and  was  on  the  point  of  engaging  the  Scottish  general 
and  army,  a  herald  was  sent  by  the  Regent  of  Scotland  to  propose  terms 
of  peace ;  and  a  trumpeter  was  sent  in  the  name  of  the  Earl  of  Huntly  to 
announce  to  the  Earl  of  Hertford  that,  if  the  proposed  terms  of  peace 
did  not  meet  with  his  approval,  the  Earl  of  Huntly  was  prepared,  in 
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order  to  avoid  the  shedding  of  more  Christian  blood,  to  fight  a  duel  with 
the  Earl  of  Hertford,  if  he  would  agree,  to  settle  the  present  contro- 
versy. The  Earl  of  Hertford,  however,  after  scornfully  rejecting  the 
terms  of  peace  as  being  dishonorable,  answered  the  trumpeter,  that  if  the 
dispute  had  been  between  the  Earl  of  Huntly  and  himself  he  would  not 
have  refused  the  offered  duel,  but  since  the  controversy  was  one  between 
the  Kingdom  of  England  and  the  Kingdom  of  Scotland  it  was  not  in  his 
power  to  submit  the  settlement  of  so  great  an  issue  to  his  personal 
hazard;  still  less  when  he  bore  the  public  character  of  general  of  the 
army,  did  it  become  him  to  stoop  to  a  combat  with  a  man  of  private 
standing. 

In  the  same  way,  when  the  general  of  the  Alban  army  challenged 
King  Tullus  to  a  duel,  Tullus  refused  on  the  ground  that  the  quarrel 
was  not  between  them,  but  between  the  states  of  Rome  and  Alba;  and 
so  the  challenge  of  Sertorius  by  Metellus  and  that  of  Antony  by  Augus- 
tus were  refused  because  it  was  not  expedient  that  the  generals  of  armies 
should  commit  themselves  to  the  hazards  of  private  soldiers. 

Hayivard,  History  of  Edivard  VI. 

4.   Whether  a  soldier  of  inferior  rank  may  challenge  a  soldier 
of  superior  rank  to  a  duel? 

When  a  common  soldier  in  the  army  of  the  King  of  France  ap- 
pointed a  day  for  meeting  an  ensign  of  cuirassiers  in  arms,  the  ensign 
objected  that  a  common  soldier  was  inferior  to  himself  in  rank,  and 
therefore  he  was  not  bound  to  take  up  the  challenge.  But  John  James 
Trivulzio,  a  man  well-versed  in  military  discipline  and  at  that  time  in 
command  of  the  troops  of  King  Francis,  refused  to  allow  this  objection, 
on  the  ground  that  as  the  common  soldier  had  entered  his  name  on  the 
military  roll,  and  military  service  is  a  title  to  nobility,  he  was  to  be 
regarded  as  noble.  A  constitution  of  the  Lombards,  however,  requires 
equality  between  challenger  and  challenged,  and  it  is  expressly  provided 
therein  that  a  count  challenged  by  an  inferior  may  fight  "  per  optionem  " 
or  by  proxy,  just  as  persons  of  rank  were  allowed  to  make  their  defense 
by  proctors  in  criminal  trials. 

Paris  of  Naples  says  that  if  a  man  is  noble  for  four  generations  of 
ancestors,  that  is,  from  his  great-great-grandfather  downwards,  he  may 
challenge  any  one,  even  a  duke.  Alciati  takes  a  different  view,  holding 
that  as  there  Is  a  definite  order  among  degrees  of  rank,  namely,  first 
"  illustrious,"  secondly  "  excellent,"  and  thirdly  "  honorable,"  so  one 
who  belongs  to  the  same  degree  of  rank,  although  of  an  inferior  quality, 
may  not  be  repelled  by  another  of  the  same  degree;  so  that  a  count  may 
not  be  refused  by  a  marquis  or  a  duke,  because  they  are  all  of  the  same 
degree,  that  is  to  say,  "  illustrious  ";  and  therefore  one  who  is  noble 
from  his  great-great-grandfather  downwards,  and  who  has  passed  his 


Of  Questions  of  Duty  between  Belligerents.  141 

life  in  arms,  should  be  allowed  to  meet  those  who  are  "  honorable,"  since 
theirs  is  the  lowest  degree  and  the  inequality  between  them  is  slight. 

Alciati,  on  Single  Combat,  ch.  33. 

5.   IFhether  one  challenged  to  a  duel  in  a  public  war  may 
decline  on  grounds  of  private  friendship? 

When  the  Romans  were  making  war  on  the  Campanians  on  account 
of  their  revolt,  a  Campanian  named  Badius,  a  close  personal  friend  of 
Titus  Quintius  Crispinus,  by  whom  he  had  been  generously  and  cour- 
teously entertained  before  the  revolt,  advanced  beyond  the  outposts  and 
bade  Crispinus  be  summoned.  When  Crispinus  received  this  message, 
thinking  that  Badius  was  asking  for  a  friendly  and  intimate  conversation, 
for  he  cherished  the  memory  of  their  private  relations  even  in  the  rupture 
of  public  treaties,  he  advanced  a  short  distance  from  his  companions. 
As  soon  as  they  came  in  sight  of  one  another,  Badius  cried,  "  I  challenge 
you  to  fight,  Crispinus.  Let  us  mount  our  horses,  and  in  a  clear  field  try 
which  is  the  better  man  in  war."  To  this  Crispinus  replied  that  neither 
Badius  nor  himself  wanted  enemies  on  whom  to  show  their  prowess,  and 
that  even  if  he  were  to  meet  Badius  on  the  field  of  battle  he  would  avoid 
him,  so  as  not  to  stain  his  hands  with  the  blood  of  a  guest,  and  so  turned 
and  went  away.  The  Campanian  then  actually  began  to  taunt  him  more 
truculently  and  to  cast  in  the  teeth  of  an  innocent  man  charges  of  knavery 
and  cowardice  more  appropriate  to  Badius  himself,  calling  him  a  "  hos- 
pitable "  enemy,  and  one  who  pretended  to  spare  one  for  whom  he  knew 
he  was  no  match.  If  Crispinus  did  not  think  that  the  rupture  of  public 
treaties  had  broken  off  their  private  relations  at  the  same  time,  he,  Badius 
the  Campanian,  then  and  there,  in  the  presence  of  all  and  in  the  hearing 
of  the  two  armies,  renounced  the  friendship  of  Titus  Quintius  Crispinus 
and  declared  that  no  link  bound  them  together,  no  tie  between  a  host 
and  an  enemy  whose  country,  whose  gods  of  land  and  home  he  had  come 
to  attack.    If  Crispinus  was  a  man,  let  him  meet  him  in  combat. 

His  own  troops  urged  the  reluctant  Crispinus  not  to  allow  the  Cam- 
panian to  taunt  him  with  impunity;  and  accordingly,  merely  delaying  to 
ask  the  generals  whether  they  would  allow  him  to  accept  the  challenge 
of  an  enemy  in  this  irregular  way,  with  their  permission  he  took  his  arms, 
mounted  his  horse,  and  calling  Badius  by  name  summoned  him  forth  to 
fight.  The  Campanian  made  no  delay;  and  the  combatants  charged  one 
another  on  horseback.  Crispinus  pierced  Badius  with  his  spear  above 
the  shield  in  the  left  shoulder,  and  as  he  fell  wounded  to  the  ground, 
leaped  from  his  horse  in  order  to  despatch  him  on  foot  where  he  lay.  But 
Badius  before  he  could  be  overpowered,  escaped  to  his  own  side,  leaving 
his  shield  and  horse  behind.  Crispinus,  proudly  showing  the  captured 
horse  and  arms  and  his  own  bloodstained  lance,  was  conducted  to  the 
consuls  amid  the  applause  and  congratulations  of  his  men,  and  there 
highly  complimented  and  rewarded  with  gifts. 

Livy,  book  25;  Valerius  Maximus,  book  I',  ch.  i. 
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6.  Whether  one  who  comes  late  to  the  ground  on  the  day  appointed 

for  a  duel  is  to  be  adjudged  to  have  lost  his  cause? 
When  Charles  of  Anjou,  Count  of  Provence,  and  Peter  of  Aragon 
were  disputing  about  the  kingdom  of  Naples,  it  was  arranged  with  the 
consent  of  Pope  Martin  the  Fifth  that  (each  accompanied  by  a  hundred 
horsemen)  they  should  engage  in  combat  on  a  certain  day  in  the  city  of 
Bordeaux,  which  was  then  under  the  King  of  England.  On  the  appointed 
day  Charles  presented  himself  with  his  soldiers  early  in  the  morning,  and 
waited  for  the  enemy  until  the  fifth  hour  after  noon,  when,  as  he  did  not 
appear,  Charles  rode  off  together  with  the  umpire,  accusing  Peter  of 
being  a  defaulter.  Immediately  after  his  departure,  Peter  came  up,  and 
not  finding  Charles  protested  that  he  had  run  away  and  that  he  himself 
had  kept  the  appointment.  On  these  facts  doubt  arose  as  to  who  had  the 
better  cause.  On  behalf  of  Charles,  it  was  argued  that  he  had  been 
present  at  the  proper  time  and  had  waited  for  his  enemy  through  far  the 
greater  part  of  the  day ;  on  behalf  of  Peter  it  was  urged  that  he  had  come 
at  a  convenient  time  for  fighting  the  battle  to  an  issue,  and  that  his  adver- 
sary had  not  waited  until  sunset  with  the  umpire,  as  he  ought  to  have 
done.  7'o  settle  the  dispute  another  day  was  appointed  by  the  Roman 
Pope  for  the  combat,  and  when  Peter  refused  to  come  it  was  adjudged 
that  he  had  made  default,  and  on  that  ground  he  was  deprived  of  the 
kingdom. 

.llc'iali,  on  Single  Combat,  cli.  41;  Belli,  II,  §5. 

7.  niicther  enemies  may  be  pursued  in  the  territory  of  a  friend? 

When  war  was  raging  between  the  Romans  and  Carthaginians,  and 
both  were  at  peace  with  Syphax,  King  of  Numidia,  Scipio  arrived  with 
two  galleys  at  a  port  in  the  dominions  of  Syphax,  in  which  were  seven 
galleys  of  the  Carthaginians.  Scipio's  ships  might  have  been  over- 
whelmed by  the  Carthaginians  before  they  entered  the  harbor,  but  they 
were  carried  into  harbor  by  a  brisk  wind  before  the  Carthaginians  could 
weigh  anchor,  and  Livy  says  that  the  Carthaginians  did  not  then  dare  to 
attack  them  In  the  King's  harbor.  But  according  to  the  Law  of  Nations 
an  enemy  may  be  attacked  wherever  he  is ;  thus  Euripides  says  the  laws 
allow  an  enemy  to  be  injured  wheresoever  he  be  found;  and  the  jurist 
Marcianus  says  that  deserters  may  be  killed  wherever  they  are  found, 
just  as  if  they  were  enemies.  That  enemies  may  not  be  killed  or  injured 
in  the  territory  of  others,  is  not  a  personal  right  of  their  own,  but  a 
right  of  the  ruler  of  the  territory;  for  civil  societies  have  been  able  to 
determine  that  no  violence  should  be  done  to  persons  within  a  territory, 
except  after  an  appeal  to  law. 

Genlilis,  II,  12;  Spanish  Advocation,  II,  5;  Grotius,  HI,  4,  §  8;  Belli,  II,  §  12; 
Bodin,  I,  6.  §  68. 
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S.   Jfliether  a  man  taken  a  prisoner  on  hostile  soil  may  he 
conducted  through  the  territory  of  a  friend? 

When  the  Genoese  and  Milanese  were  at  war,  an  officer  of  a  Mil- 
anese regiment  conducted  a  Genoese  nobleman,  whom  he  had  taken  pris- 
oner in  battle  within  Genoese  territory,  through  the  district  of  Bologna, 
which  is  the  territory  of  the  Pope,  to  a  Milanese  castle.  And  it  appeared 
that  he  was  entitled  to  do  so  because,  the  prisoner  having  been  lawfully 
captured  in  the  first  instance,  the  officer  might  exercise  his  right  over  his 
captive.  But  the  Papal  Legate,  thinking  this  action  prejudicial  to  his 
master,  consulted  the  celebrated  jurist,  John  of  Imola,  who  gave  it  as 
his  opinion  that  it  was  certainly  not  lawful  to  lead  a  prisoner  through 
Bolognese  territory  without  leave  being  obtained;  and  further  that  any 
one  who  had  done  so  was  liable  to  an  action  for  wrong,  and  was  bound 
to  deliver  up  his  prisoner  to  the  Legate,  if  asked.  This  view  was  ap- 
proved by  Pierino  Belli  on  the  ground  that  a  prisoner  taken  elsewhere, 
but  not  yet  conducted  within  guards,  ought  not  to  be  detained  or  sub- 
jected to  restraint  in  the  territory  of  another. 

John  of  Imola,  Opinions,  50;  Belli,  II,  §  12. 

g.  Whether  foreigners  found  on  hostile  soil  may  be  molested? 
When  the  Corcyra^ans  were  about  to  lay  siege  to  Epidamnus,  they  first 
gave  foreigners  an  opportunity  of  departing,  announcing  that  otherwise 
they  would  be  treated  as  enemies.  The  formula  in  Livy  is  this,  "  Let 
him  be  an  enemy,  and  they  that  are  within  his  guards."  The  reason  is 
that  injury  may  be  feared  from  such  persons.  This  is  the  rule  in  regular 
war,  but  not  in  reprisals  to  which  foreigners  are  not  subject,  unless  they 
share  in  public  burdens  and  services;  and  it  only  applies  to  those  for- 
eigners who  came  before  the  war  and,  on  its  breaking  out  and  being 
known,  remain  within  the  territories  of  the  enemy,  not  to  those  who  arc 
conveyed  thither  after  war  has  begim  but  before  it  is  known. 

Grotius,  III,  4,  §  6. 

10.  Jyiiether  victory  is  to  he  determined  by  remaining  on 
the  field  of  battle? 
When  the  Argives  and  Spartans  were  contending  for  the  territory 
of  Thyrea,  the  Aniphictyons  decided  that  the  matter  should  be  settled 
by  a  fight  between  picked  men  from  each  side.  The  Spartans  on  their 
side  put  in  command  Othryadas,  the  Argives  Thersander.  After  the 
battle,  two  of  the  Argives  survived,  Alcanor  and  Chromius,  who  brought 
back  news  of  victory  to  their  countrymen;  and  after  they  had  gone 
Othryadas,  who  had  been  wounded,  collected  the  shields  of  the  dead 
Argives  and  erected  a  trophy,  which  he  consecrated  to  Jupiter  with 
his  own  blood.  The  quarrel  was  renewed  on  the  question  of  the  victory, 
and  the  Amphictyons  were  again  constituted  the  judges.    At  the  trial  the 
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Argives  contended  that  the  victory  was  theirs  in  virtue  of  their  having 
the  larger  number  of  survivors;  the  Spartans  claimed  it  because,  when 
the  others  of  the  opposite  side  had  betaken  themselves  home,  the  single 
surviving  Spartan  remained  on  the  field  of  battle  and  collected  the 
spoils;  and  judgment  was  given  for  the  Spartans. 

Gentilis  and  Grotius,  however,  are  of  opinion  that  although  those 
who  keep  the  field  of  battle  are  presumed  to  be  the  victors,  yet  if  it  was 
not  shown  that  the  Argives  had  withdrawn  from  fear,  they  should  cer- 
tainly not  have  been  regarded  as  beaten,  especially  as  they  went  away  at 
nightfall,  thinking  themselves  victors  and  intending  to  carry  the  news  to 
their  countrymen. 

Plutarch,  Lives;  Gentilis,  III,  /5;  Grotius,  III,  20,  §  4$. 

II.   Whether  victory  is  to  he  determined  according  to  the  rank  of  those 
who  are  slain  or  captured,  or  according  to  their  number? 

Philip,  King  of  Macedon,  and  Attalus,  King  of  Pergamus,  met  in 
a  naval  battle,  in  which  it  befell  that  one  of  Philip's  ships  took  the  royal 
ship  of  Attalus,  which  had  been  abandoned  by  its  crew,  and  brought  it 
into  anchorage  not  far  from  the  scene  of  battle,  whereupon  Philip  claimed 
the  victory  as  his  own.  But,  as  Polybius  says,  he  rather  acted  as  victor 
than  felt  himself  to  be  such,  because  he  had  lost  many  thousands  of  his 
own  men  and  incomparably  more  ships,  whereas  on  the  side  of  Attalus 
very  few  ships  were  lost  and  not  more  than  a  hundred  men  perished. 
This  opinion  of  Polybius  both  Gentilis  and  Grotius  approve. 

Polybius,  book  XFI;  Gentilis,  III,  15;  Grotius,  III,  20,  %  45. 

12.   Whether  those  who  yield  to  new  forces  coming  up  are 
to  he  regarded  as  defeated? 

After  a  naval  battle  which,  according  to  Thucydides,  was  the  great- 
est ever  fought  by  Greeks  with  Greeks,  victory  was  claimed  by  both 
sides.  The  Corinthians  set  up  trophies  because  they  had  had  the  better 
of  the  Corcyraeans  in  the  battle  until  nightfall,  had  sunk  about  seventy 
ships,  taken  not  less  than  a  thousand  prisoners,  and  recovered  more 
wrecks  and  bodies ;  and  the  Corcyrseans  also  set  up  a  trophy  because  they 
had  destroyed  about  thirty  ships  of  the  Corinthians,  and  the  others  re- 
treated when  the  Athenians  came  up  and  declined  a  fight,  thus  giving  the 
Corcyraeans  an  opportunity  of  collecting  their  wrecks  and  bodies.  And 
so,  he  says,  both  sides  argued  that  they  were  victorious;  but  the  Corcy- 
raeans, according  to  Grotius'  opinion,  had  no  ground  for  doing  so,  since 
the  Corinthians  had  had  the  better  of  the  battle  with  them  and  yielded 
not  to  the  Corcyraeans,  but  to  the  Athenians. 

Thucydides,  book  I;  Grotius,  III,  20,  §  45. 
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/5.  Whether  a  prize  appointed  to  the  one  of  two  combatants  who  slays 
the  other  is  due  to  one  who  puts  the  other  to  flight? 

When  Paris  and  Menelaus  were  about  to  fight  for  the  possession 
of  Helen,  they  made  a  bargain  in  which  one  of  them  proposed  that  Helen 
and  all  her  goods  should  be  given  up  to  the  one  who  should  overcome  the 
other,  and  the  other  agreed  that  the  one  who  should  slay  the  other  should 
win  Helen  and  her  goods.  The  combat  began  and  Paris  betook  himself 
to  headlong  flight.  In  Plutarch's  Symposiaca,  the  question  is  discussed 
whether  Menelaus  was  entitled  to  Helen.  And  some  thought  he  was, 
because  the  condition  first  offered  was  "  if  the  one  should  overcome  the 
other,"  which  Menelaus,  who  had  put  Paris  to  flight,  undoubtedly  did; 
and  although  the  subsequent  reply  was,  "  if  the  one  should  slay  the 
other,"  it  was  inoperative,  because  a  condition  offered  by  one  could  not 
be  changed  by  the  other. 

Others  were  of  opinion  that  the  words  of  the  latter  condition  were 
declaratory  of  the  former,  because  it  might  have  been  uncertain  when 
one  overcame  the  other,  but  there  could  be  no  uncertainty  if  the  other 
was  slain.  Consequently,  that  condition  not  having  been  fulfilled,  Mene- 
laus was  not  entitled  to  Helen.  And  Plutarch  says  the  matter  was  so 
concluded,  because,  as  judges,  when  one  part  of  a  law  is  repugnant  to 
another,  adopt  so  much  of  it  as  admits  of  no  dispute,  and  reject  what  is 
obscure,  so  here  an  agreement  is  rather  to  be  understood  which  expresses 
an  easily  ascertainable  issue  of  the  combat  and  admits  of  no  objection 
being  raised. 

Gentilis,  however,  says  that  Paris  ought  to  have  failed  in  his  case 
and  lost  Helen,  because  it  was  his  flight  that  made  it  impossible  for  any 
other  issue  to  be  put  to  the  combat ;  for  the  interpreters  of  the  law  tell 
us  that  if  one  promises  another  to  give  him  something  if  he  beats  him  in 
a  race,  and  then  refuses  to  run  himself,  he  is  none  the  less  bound  to  give 
the  thing. 

Plutarch,  Symposiaca;  Gentilis,  III,  /5. 

j^.  Whether  if  a  reward  is  offered  to  htm  who  first  scales  the  walls  of  a 
city,  and  two  scale  them  at  the  same  time,  a  reward  is  due  to  each? 

When  New  Carthage  in  Spain  was  taken,  and  Publius  Sclpio  wished 
to  reward  the  valor  of  the  soldiers  who  had  scaled  the  walls,  he  publicly 
proclaimed  that  the  preeminent  honor  of  a  mural  crown  should  belong  to 
him  who  had  first  scaled  the  walls.  Two  men  claimed  to  have  done  so, 
nor  could  it  be  determined  which  of  them  was  first,  because  they  had 
made  their  ascent  together.  Livy  records  that  Scipio  presented  both 
with  mural  crowns  on  account  of  their  valor. 

The  jurist  Ulpian,  however,  says  that  if  a  legacy  is  left  to  the  man 
who  shall  first  climb  the  Capitol,  and  two  are  said  to  have  arrived  at  the 
same  time,  and  it  does»  not  appear  which  arrived  first,  neither  of  them 
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can  claim  the  legacy;  and  Hugo  Donellus,  in  his  commentary  on  this 
discussion  of  Ulpian,  says  that  Scipio  acted  as  he  did  more  by  way  of 
grace  than  of  legal  obligation,  and  that  Scipio  knew  this  well  enough 
when  he  privately  declared  that  he  had  not  given  the  prize  to  both  be- 
cause he  was  bound  to  do  so,  but  because  he  judged  it  expedient  to  ignore 
the  point  under  the  circumstances;  in  short,  as  Livy  says,  he  did  it  to 
check  a  mutiny  to  which  the  enthusiasm  of  factions  among  the  troops 
seemed  likely  to  lead,  if  he  had  preferred  one  to  the  other  or  given  the 
prize  to  neither.  Grotius  records  that  Chrysippus  once  discussed  this 
question,  whether  a  prize  offered  to  him  who  first  reaches  the  goal  is  due 
to  both  or  neither,  if  two  men  reach  it  at  the  same  time.  The  word 
"  first "  is  ambiguous,  for  it  means  either  the  man  who  precedes  all,  or 
the  man  whom  no  one  precedes.  But  because  prizes  are  matters  of 
favorable  interpretation,  the  better  opinion  is  that  they  should  share  the 
prize;  although  not  only  Scipio,  but  both  Caesar  and  Julian  more  gener- 
ously awarded  full  prizes  to  men  who  scaled  walls  together. 

Livy,  book  XXVI;  Digest,  XXXIV,  5,  10;  Donellus,  on  this  passage;  Grotius, 
II.  16,  §  19. 

/5.  Whether  a  herald  passing  through  to  foreign  countries 
is  bound  to  obtain  leave? 

Ferdinand  Gonzaga  ordered  a  herald  of  Francis  the  First,  King  of 
France,  who  had  been  sent  into  Germany,  to  be  put  in  custody,  and  by 
an  edict  of  the  Imperial  Council  this  same  person  was  bidden  to  quit  the 
borders  of  Germany,  and  a  proclamation  was  made  forbidding  any  other 
person  of  the  same  condition  thereafter  to  set  foot  within  the  confines  of 
the  Empire,  without  first  obtaining  leave.  As  to  this  Incident  Paschal 
says: 

"  Where,  I  ask,  has  any  man  read  or  heard  that  a  herald  must 
obtain  leave  or  a  safe-conduct  ?  His  very  office  is  himself  to  obtain  these 
favors  for  others,  and  he  has  the  peculiar  right  of  penetrating  where  it 
is  either  unlawful  or  unsafe  for  ambassadors  to  go.  So  the  King  of  the 
Argives  seems  to  have  thought  in  ^Eschylus,  when  he  expresses  surprise 
that  the  Danaids  had  dared  to  set  foot  in  his  realm,  without  first  sending 
a  herald." 

Paschal,  chs.  3  and  22. 

6.  Whether  there  is  a  right  of  embassy  with  those  who  are 
not  regular  enemies? 
The  Emperor  Theodosius  threw  into  prison  the  ambassador  of  a 
certain  tyrant  who  had  rebelled  against  himself;  and  Cicero  censured 
the  admission  of  an  ambassador  from  Antony,  to  whom  the  gates  of  the 
city  ought  not  to  have  been  open,  and  proposed  that  he  should  not  be 
allowed  to  return  to  Antony.    Alexander,  however,  as  Curtius  relates, 
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when  he  besieged  twenty  thousand  robbers,  and  the  barbarians  sent 
ambassadors  to  him,  ordered  them  to  be  admitted  at  once ;  and  Cassar, 
in  the  third  book,  of  the  Civil  War,  expressly  says  that  deserters  and 
brigands  in  the  valleys  of  the  Pyrenees  were  allowed  to  send  ambassa- 
dors. But  the  general  opinion  is  that  the  right  of  embassy  belongs  only 
to  regular  enemies,  and  that  ambassadors  from  others  are  sometimes 
admitted,  not  out  of  regard  for  them,  but  for  the  sake  of  the  general 
advantage,  since  otherwise  all  means  of  reconciliation  would  be  cut  off; 
and  if  word  has  been  pledged  to  such  ambassadors,  it  is  quite  clear  that 
it  may  not  be  broken. 

Ayratilt,  Judgments,  on  Embassies,  ch.  23;  Gentilis,  on  Embassies,  II,  j;  Grotius, 

II,  18,  §  2. 

[Whether  the  ambassadors  of  enemies  should  he  admitted 
into  camps  and  besieged  places?]* 
The  ambassadors  of  the  Boeotians,  who  were  enemies  of  the  Romans, 
were  not  admitted  into  the  camp  by  Titus  Quintius;  and  Constantius 
excluded  from  the  camp  the  ambassadors  of  Magnentlus.  And  the  same 
rule  is  observed  in  besieged  places;  thus  the  Goths,  who  were  holding 
Urbino  with  a  garrison,  bade  the  ambassadors  of  Belisarius  begone  from 
the  place  with  all  speed.  This  rule  is  eminently  reasonable ;  since  men 
who  are  in  a  camp  or  a  besieged  place  have  less  confidence  in  their  own 
strength. 

Those,  however,  who  do  not  doubt  that  they  are  far  stronger  than 
the  enemy,  have  less  dread  of  admitting  the  enemy's  ambassadors  even 
into  a  camp.  Thus  Alexander  led  twenty  ambassadors  of  the  Scythians 
on  horseback  through  his  camp,  admitted  them  to  his  tent,  and  bade 
them  be  seated;  and  the  Roman  consuls  at  Utica  similarly  admitted  an 
embassy  of  the  Carthaginians.  Each  consul  sat  on  a  raised  throne,  the 
generals,  tribunes,  and  columns  of  legionaries  standing  by  on  either  side, 
everywhere  gleaming  eagles  and  standards  fixed,  In  order  to  impress  the 
ambassadors  with  the  formidable  number  of  the  troops;  then  at  a  word 
from  the  consuls  the  trumpet  proclaimed  silence  and  a  herald  cried, 
*'  Approach  the  Carthaginian  Ambassadors  " ;  and  they,  passing  through 
ranks  of  armed  men  to  the  place  of  the  Tribunal,  were  bidden  by  the 
consul  to  declare  what  they  had  come  to  seek. 

So,  too.  In  the  year  1576  Rosenberg,  a  Bohemian  knight,  ambassa- 
dor from  the  Emperor  Maximilian  to  the  Poles,  was  admitted  and  led 
through  the  midst  of  the  camp  and  between  serried  troops  of  horsemen 
to  the  spot  where  the  Senate  sat  in  full  assembly;  whence  he  learned  how 
ridiculously  false  was  the  story,  of  which  certain  persons  had  convinced 
the  Emperor,  that  Stephen  Bathory  had  been  elected  king  by  a  faction 
in  the  kingdom  which  might  easily  be  despised. 

*This  quaestio  is  to  be  omitted.    See  Vol.  I,  Errata.    The  topic  is  treated  supra,  p.  49. 
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ly.   Whether  an  ambassador  passing  through  on  his  way  to 
an  enemy  may  be  intercepted? 

When  Fregoso  and  Rincon,  ambassadors  of  Francis,  King  of 
France,  who  were  secretly  travehng  through  Italy  to  the  Turk,  were 
captured  and  put  to  death,  the  King  of  France  complained  of  a  grave 
injury  committed  against  the  Law  of  Nations.  But  Thucydides  relates 
that  ambassadors  of  the  King  of  Persia  to  the  Spartans  were  intercepted 
by  the  Athenians;  and  the  Romans  intercepted  ambassadors  of  the  Car- 
thaginians on  their  way  to  the  King  of  Macedonia.  This  is  undoubtedly 
lawful  if  there  is  a  reasonable  suspicion  that  they  are  plotting  against 
those  through  whose  territory  they  pass;  but  if  it  is  clear  that  they  have 
been  sent  on  other  and  distinct  business,  it  is  less  lawful  to  hinder  them. 
And  so  Alexander  the  Great,  after  the  capture  of  Tyre,  sent  away  the 
ambassadors  of  the  Spartans  unhurt,  as  Curtius  relates,  because  they 
were  there  to  celebrate  an  annual  religious  festival. 

Bodin,  V,  last  chapter;  Besold,  on  Embassies,  ch.  5,  §  /5. 

18.  Whether  a  safe-conduct  granted  to  one  making  a  journey 
extends  to  one  making  ready  for  a  journey? 

Juan  de  Figueroa,  general  of  the  army  of  Philip,  King  of  Spain, 
granted  a  safe-conduct  to  the  Marquis  of  Messara  (who  was  of  the 
French  party)  to  go  from  his  own  castle  to  Venice.  Afterwards  the 
same  general  invaded  the  lands  of  the  said  Marquis,  took  him  prisoner, 
and  demanded  the  price  of  ransom  from  him.  His  excuse  was  that  the 
safe-conduct  had  been  given  for  him  to  make  a  journey  in  safety,  not  for 
him  to  stay  at  home  in  safety;  and  he  had  been  taken  in  a  place  where  he 
might  have  assisted  the  enemy  by  his  counsel  and  influence.  For  the 
Marquis  it  was  urged  that  he  was  making  ready  for  the  journey  when  he 
was  taken,  and  ought  to  be  regarded  as  actually  making  it,  because  no 
one  could  have  suspected  that  for  one  to  whom  a  greater  thing  had  been 
granted,  namely  to  pass  through  the  territory  of  the  King  of  Spain,  a 
less  thing,  namely  to  remain  at  his  own  home  while  making  ready  for  the 
journey,  would  be  fraught  with  danger.  Pierino  Belli  says  that,  as  one 
of  the  judges,  he  left  the  dispute  undecided,  and  he  leaves  the  decision 
to  the  reader. 

Belli,  IX,  §  15. 

ig.  Whether  zvhen  a  safe-conduct  is  given  for  going,  it  should 
be  held  to  be  granted  for  returning  also? 

Bartolus,  Angelus,  and  other  doctors  say  that  a  safe-conduct  given 
for  going  is  deemed  to  be  also  given  for  returning,  because  a  man  is  not 
said  to  have  come  to  a  place  in  security,  who  is  not  allowed  to  withdraw 
in  safety;  and  because  the  time  of  coming,  remaining,  and  returning  is 
regarded  as  the  same.  Alexander,  however,  Geminian,  and  others 
hold  the  contrary,  because  the  Emperors  Constantine  and  Julian  decreed 


Of  Questions  of  Duty  between  Belligerents.  149 


in  express  words  that  ship-masters  should  enjoy  security  "  coming  and 
going."  Pierino  Belli  thinks  that  the  answer  may  depend  on  circum- 
stances, and  on  the  intention  of  the  grantor  of  the  safe-conduct.  For  if 
the  general  of  a  war  were  to  grant  an  enemy  a  safe-conduct  to  come 
within  his  guards  and  to  stay  there  three  days,  it  would  be  absurd  if,  after 
the  lapse  of  three  days,  he  were  not  to  allow  him  to  depart  in  safety. 
But  if  he  were  to  grant  him  safe-conduct  to  go  to  Rome,  or  to  go  into 
France,  the  act  is  exhausted  by  the  mere  going,  and  the  words  should  not 
be  departed  from. 

Belli,  IX,  §  21;  and  authorities  by  him  cited. 

20.  Whether  a  safe-conduct  for  going  is  to  be  restricted  to 
the  first  act  of  going  alone? 
The  jurists  are  agreed  that  a  safe-conduct  is  restricted  to  the  first 
act  and  that  a  repetition  is  not  permitted,  with  the  proviso,  however, 
that  if  the  request  was  simple  and  indeterminate,  and  the  grant  was 
determinate  and  named  one  or  more  times,  the  safe-conduct  must  be 
understood  according  to  the  determinate  grant;  and  if  the  request  was 
determinate,  and  the  safe-conduct  granted  simply  and  indeterminately, 
the  terms  of  the  request  must  prevail.  If,  however,  the  request  was 
simple  and  indeterminate,  and  the  safe-conduct  similarly  granted  in 
simple  and  indeterminate  form,  it  must  be  understood  to  mean  once  only, 
and  that  the  first  time.  Unless,  indeed,  the  reason  of  the  request  requires 
a  different  construction;  as  if  it  was  requested  and  granted  for  the  pur- 
pose of  treating  of  peace;  for  in  that  case  the  safe-conduct  should  be 
allowed  an  indefinite  number  of  times,  as  long  as  the  negotiations  for 
peace  continue. 

Bartolus  on  Digest,  XLVIU,  4,  I;  Belli,  IX,  ^24:  and  authorities  by  him  cited. 

Whether  one  to  whom  a  safe-conduct  for  going  has  been  given 
may  send  another  in  his  place? 

When  a  safe-conduct  was  given  to  a  certain  Marcellus  to  come  to 
the  city  of  Asti  with  ten  horses  and  other  things,  he  sent  his  wife  in  his 
own  stead,  and  on  this  account  the  horses  and  other  things  were  inter- 
cepted. Baldus  maintains  that  he  had  a  right  to  send  his  wife,  because 
of  the  unity  existing  between  spouses,  and  that  the  horses  and  other 
things  ought  to  have  been  restored,  because  they  were  included  expressly 
in  the  letters  of  safe-conduct.  Grotius,  however,  holds  the  following 
opinion  on  this  and  the  preceding  questions :  One  who  is  allowed  to 
depart  is  not  necessarily  allowed  to  return;  and  one  who  has  leave  to 
come  himself,  can  not  send  another;  for  these  are  different  things,  and 
reason  does  not  compel  us  to  wander  from  the  words.  Moreover,  one 
who  is  allowed  to  come  may  come  once,  and  not  more  than  once,  unless 
some  addition  to  the  words  makes  another  meaning  probable. 

Belli,  IX,  §  is;  and  authorities  there  cited;  Grotius,  III,  20,  §  16;  Gentilis,  II,  I4. 
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21.  Whether  a  safe-conduct  given  during  peace  may  be  violated 
on  war  breaking  out? 
When  by  reason  of  a  truce  there  was  peace  between  the  Emperor 
and  the  King  of  the  French,  a  certain  German  named  Savorgnan,  a 
soldier  of  the  King  of  France  and  a  man  of  gentle  birth,  obtained  from 
Francis  d'Este,  the  representative  of  Ferdinand  Gonzaga,  the  Imperial 
general,  a  safe-conduct  to  betake  himself  to  Acqui  in  Liguria,  to  recover 
his  health.  He  had  hardly  arrived  there  when  the  French  attacked  two 
garrisons  of  the  Imperialists  and  the  war  suddenly  burst  into  flame. 
Thereupon  the  German,  distrusting  his  safe-conduct,  started  to  return 
home  and  was  detained  at  Asti  by  Francis  d'Este,  the  commander  of  the 
garrison.  The  reasons  alleged  were  that  the  grant  of  a  safe-conduct  was 
to  be  understood  to  hold  good  while  things  remained  in  the  state  they 
then  were,  whereas  now  things  had  been  altogether  changed  by  the  con- 
duct and  fault  of  the  troops  of  the  King  of  France.  The  interests  of  the 
Emperor  also  required  his  detention  because  he  had  surveyed  the  gar- 
rison at  Asti  and  observed  the  weak  points  in  its  fortifications.  Pierino 
Belli,  however,  advised  the  generals,  Ferdinand  and  Francis,  that  it 
was  not  right  to  obscure  the  Emperor's  promise  by  quibbles,  nor  to  de- 
stroy its  meaning  by  arguments;  that  brought  no  honor  to  one  who  had 
both  given  the  promise  and  had  power  either  to  detain  or  release  the 
prisoner;  by  which  means  he  procured  the  release  of  the  German,  but  not 
until  some  time  afterwards,  on  account  of  the  weakness  of  the  camp  and 
garrison  of  Asti. 

Belli,  IX,  §  30. 

22.  Whether  one  who  is  released  on  condition  of  returning  if  another 
is  not  given  up  in  his  place  is  bound  if  the  other  dies  in  the  interval? 
Guicciardini  and  Giovio  relate  that  a  certain  Baglione,  who  had 
been  taken  prisoner,  was  released  on  the  condition  that  he  would  return, 
if  another,  whom  we  may  call  Titius,  were  not  given  up  in  his  place. 
Baglione  conducted  Titius  towards  the  enemy  as  far  as  he  could  venture 
without  a  herald,  and  there,  while  he  was  waiting  for  a  herald  from  the 
general  who  had  released  him,  and  to  whom  Titius  was  to  be  given  up, 
a  subordinate  general  decided  that  the  exchange  was  void;  and  in  the 
meantime  Titius  died.  In  this  case  Gentilis  says  that  there  is  nothing  to 
be  said  against  Baglione,  since  it  is  a  rule  that  whenever  one  who  is 
interested  in  the  fulfilment  of  a  condition  does  nothing  to  prevent  its  ful- 
filment the  case  is  as  though  it  had  been  fulfilled.  Grotius,  however, 
holds  that  an  act  of  a  third  party  gratuitously  promised  is  sufficiently  ful- 
filled if  nothing  is  omitted  on  the  part  of  the  promisor;  but  that  in 
onerous  promises  one  is  bound  to  give  an  equivalent.  Hence  in  the  ques- 
tion raised,  the  person  released  is  not  bound  to  give  himself  up  Into 
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custody,  for  the  presumption  in  favor  of  liberty  does  not  allow  us  to  give 
that  meaning  to  the  agreement;  but  he  ought  to  render  the  value  of  that 
thing  which  itself  he  can  not  render. 

Gentilis,  II,  15 ;  Groiius,  III,  21,  §  30. 

2^.  Whether  the  period  of  a  truce  is  to  be  reckoned  from  the 
moment  or  from  the  day? 

A  truce  of  five  years  was  made  between  Philip,  King  of  the  Spains, 
and  Henry,  King  of  the  French,  on  the  further  side  of  the  mountains,  on 
the  fifth  day  of  February,  in  the  year  1555,  providing  that  from  that 
day  the  war  should  be  suspended.  On  the  same  day  the  Sieur  de  Brisac, 
general  of  the  French  army  on  the  nearer  side  of  the  mountains,  stormed 
a  Spanish  fortress  called  VIgnale;  and  the  question  was  raised  whether 
the  fortress  might  be  retained  by  the  French,  as  having  been  captured 
during  the  existence  of  the  war;  or  whether  it  ought  to  be  restored,  on 
the  ground  that  it  was  captured  while  the  war  was  suspended  by  the 
truce?  The  reason  for  thinking  that  it  might  be  retained  was  that  the 
war  was  suspended  "  from  that  day,"  that  is,  "  after  the  conclusion  of 
the  day."  On  the  other  hand,  the  reason  for  thinking  that  It  ought  to 
be  restored  was  that  the  words  "  from  that  day  "  may  bear  the  meanmg 
(as  the  jurists  maintain)  of  *'  from  the  commencement  of  that  day,"  so 
that  the  whole  day  would  be  Included;  and  where  there  is  a  presumption 
in  its  favor  (as  there  Is  in  favor  of  the  effects  of  a  truce,  namely,  the 
cessation  of  hostilities  and  the  retention  of  possession)  this  wider  inter- 
pretation should  be  admitted. 

Pierino  Belli  held  that  time  should  be  reckoned  from  the  moment, 
because  It  Is  as  unfair  that  hostilities  should  continue  when  a  truce  has 
been  completed  as  it  is  absurd  that  the  ordinary  operations  of  war  should 
be  forbidden  before  a  truce  is  concluded.  Grotius  lays  down  the  follow- 
ing rule  as  to  the  time  at  which  a  truce  terminates.  The  duration  of  a 
truce  is  usually  prescribed  either  as  a  continuous  period,  as  "  for  a  hun- 
dred days,"  or  with  a  fixed  terminal  point,  as  "  till  the  first  of  March." 
In  the  former  case  the  reckoning  should  be  made  to  minutes;  for  that  is 
the  natural  way,  whereas  the  reckoning  made  according  to  civil  days  is 
derived  from  the  laws  or  customs  of  peoples.  In  the  second  case  there 
Is  usually  a  doubt  whether  the  day  or  month  to  which  the  truce  is  to  last 
is  meant  to  be  included  or  not;  and  it  appears  that  It  should  be  Included; 
as  If  one  were  to  say  that  something  should  be  done  "  within  the  day  of 
his  death,"  the  actual  day  on  which  he  dies  is  reckoned  In.  Thus  Spurlna 
had  predicted  for  Csesar  a  danger  which  should  not  extend  beyond  the 
Ides  of  March,  and  when  he  was  reminded  on  the  actual  Ides,  he  said 
that  the  Ides  had  come,  but  not  gone;  and  this  interpretation,  he  says, 
should  even  more  certainly  be  adopted  when  the  extension  of  the  time  is 
in  itself  favored,  as  in  a  truce  which  means  the  saving  of  human  life. 

Belli,  V,  §  16;  Grotius.  Ill,  21.  §  4;  Gentilis,  II.  12. 


152  An  Exposition  of  Fecial  Law  and  Procedure. 

2^f..   Whether  one  who  by  reason  of  necessity  is  found  on  hostile  soil 
after  the  time  prescribed  for  a  truce  is  subject  to  the  evils  of  war? 

An  agreement  of  truce  contained  a  provision  that  any  enemy  who 
was  with  us  should  leave  the  harbor  before  the  15th  of  March.  One  of 
them  was  prevented  from  sailing  by  ill  health  or  a  storm,  or  was  carried 
back  into  harbor  by  the  wind;  later,  when  the  15th  of  March  was  past, 
he  wished  to  leave.  The  question  is  whether  he  can  claim  the  benefit  of 
the  truce.  Bartolus  gave  it  as  his  opinion  that  the  terms  being  as  stated, 
an  enemy  found  within  the  harbor  might  be  put  to  death  with  impunity, 
and  no  regard  need  be  paid  to  the  manner  of  his  detention  beyond  the 
stated  time. 

Besold  rejects  so  inhuman  an  opinion  as  repugnant  to  natural 
equity  and  opposed  to  the  tenor  of  the  law,  and  argues  that  the  protection 
of  the  truce  should  be  extended  to  him  and  that  an  unforeseen  misfortune 
should  not  prejudice  him.  He  adds  this  proviso,  however,  that  he  must 
not  have  put  himself  into  a  position  where  the  happening  of  the  misfor- 
tune was  inevitable. 

Grotius,  however,  agrees  with  Bartolus  and  says  that  the  case  here 
put  raises  strictly  no  question  of  a  penalty,  but  of  a  right  which  lapsed  at 
a  definite  time;  hence  the  man  seems  to  be  in  the  same  position  as  one 
who,  having  come  in  time  of  peace,  and  war  suddenly  breaking  out,  is 
unlucky  enough  to  be  apprehended  among  the  enemy.  However,  he 
adds,  there  is  no  doubt  that  it  is  more  humane  and  generous  to  release 
such  a  man. 

Bartolus,  on  Digest,  XXXIX,  4,  15;  Besold,  on  the  Lanju  of  Peace,  ch.  6,  §5; 
Gen  tilts,  II,  13;  Grotius,  III,  21,  §  9. 

25.  Whether  the  violation  of  a  truce  may  be  punished  within 
the  period  of  the  truce? 

When  the  Carthaginians  during  a  time  of  truce  attacked  a  Roman 
fleet  which  had  been  scattered  in  a  gale,  and  during  the  same  truce  for- 
tune delivered  some  ambassadors  of  the  Carthaginians  into  the  hands  of 
Africanus  the  Elder,  he,  after  declaring  that  they  had  violated  not  only 
the  truce  but  the  Law  of  Nations  as  well,  said  that  he  would  nevertheless 
do  nothing  unworthy  of  the  traditions  of  the  Roman  people  or  of  his 
own  character.  And  indeed  some  jurists  say  that  the  violation  of  a  truce 
on  one  side  does  not  justify  its  violation  by  the  other  side,  but  that  it  is 
sufficient  that  punishment  may  justly  be  inflicted  when  the  truce  has 
expired. 

Others,  however,  lay  down  a  different  rule  especially  in  truces  of 
long  duration  and  in  places  which  on  account  of  their  neighborhood  are 
convenient  for  offensive  operations,  on  the  principle  that  one  who  breaks 
treaties  and  oaths  should  not  be  in  a  better  position  than  one  who  honor- 
ably observes  them.  They  attribute  the  conduct  of  Africanus  to  gener- 
osity rather  than  to  justice. 

Belli,  V,%  I ;  and  authorities  by  him  cited. 
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26.  Whether  women  taken  prisoners  should  be  ransomed? 

When  the  Spaniards  asked  that  women  who  had  been  taken  prison- 
ers by  the  Italians  should  be  restored  to  them  without  ransom,  the  Italians 
refused.  The  Spaniards'  request  was  supported  by  considerations  of 
humanity  and  by  the  ancient  custom  of  treating  the  weaker  sex  as  exempt 
from  all  hardship;  and  the  Italians'  refusal  by  a  recent  Roman  disaster, 
In  which  they  ransomed  girls  and  even  infants  from  the  Spaniards  by  a 
fine  of  gold. 

Gentilis  says  that  right  was  on  the  side  of  the  Italians,  who  were 
justified  in  returning  the  example  of  injustice  set  them  by  the  Spaniards. 
The  King  of  the  French,  however,  provided  a  noble  solution,  which  at 
once  confirmed  the  justice  of  the  Italians'  action  and  maintained  what 
we  call  the  right  of  women;  for  the  King  gave  the  money  to  the  Italians 
and  generously  restored  the  women  to  the  Spaniards. 

Gentilis,  II,  2  and  21. 

27.  Whether  those  taken  prisoners  in  a  pitched  battle  should  be  ran- 
somed at  a  higher  price  than  those  taken  on  other  occasions  in  zvarf 

In  the  Neapolitan  war  between  Ferdinand,  King  of  Spain,  and 
Louis  the  Twelfth,  King  of  France,  Mariana  relates  that  the  French 
prisoners  taken  at  Ruvo  were  the  subject  of  a  dispute  carried  on  with 
much  warmth  on  both  sides.  It  had  been  agreed  between  the  armies  that 
a  captured  horseman  should,  after  being  deprived  of  his  horse  and  arms, 
be  allowed  to  buy  his  liberty  by  the  payment  of  a  quarter  of  his  annual 
pay.  The  French  had  a  few  days  before  captured  Theodoro  Bocalo  (a 
general  of  Albanian  cavalry),  Diego  Vera  (who  was  in  command  of 
the  artillery) ,  and  Escalada  (captain  of  a  company  of  Spanish  infantry) , 
and  about  thirty  others.  They  released  the  others  on  the  terms  and  price 
agreed,  but  detained  these  three  on  the  plea  that  they  were  officers  and  as 
such  ought  not  to  be  included  in  the  general  rule,  and  that  those  of  higher 
rank  ought  to  be  excepted  from  conditions  applying  to  the  ordinary  man. 
Now,  however,  as  if  forgetting  their  own  action,  they  demanded  that  the 
French  taken  at  Ruvo  should  be  released  at  the  agreed  price,  without 
regard  to  the  fact  that  many  of  them  were  officers  of  high  rank  and  in 
command  of  troops.  Further,  Gonsalvo,  the  Spanish  general,  was  in- 
formed that  the  rule  of  the  Neapolitan  war,  that  a  horseman  should  be 
ransomed  for  a  quarter  of  his  year's  pay,  did  not  extend  to  prisoners 
taken  in  a  pitched  battle  or  at  the  capture  of  a  town.  The  veterans  and 
the  elder  nobles  of  the  province  were  consulted  and  replied  that  this  was 
the  rule  observed  by  the  custom  of  the  province.  But  whether  this 
opinion  was  given  to  please,  says  the  author,  must  not  be  inquired  too 
closely.  At  any  rate  in  accordance  with  this  opinion  a  reply  was  given 
to  the  French  that  the  prisoners  must  bargain  about  the  price  of  liberty 
with  those  in  whose  hands  they  were,  and  must  not  claim  the  benefit  of 
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the  common  privilege  of  the  others.  The  motive  of  this  decision,  he 
thinks,  was  not  the  profit  of  a  few  persons,  but  by  this  pretext  to  prevent 
good  soldiers  from  taking  part  in  a  battle  which,  as  matters  then  stood, 
seemed  likely  to  take  place  shortly  with  decisive  result. 

Mariana,  History  of  Spanish  Affairs,  book  27,  ch.  18. 

2S.   Whether  a  private  soldier  is  bound  to  fulfil  a  promise 
made  to  an  enemy  on  account  of  his  ransom? 

The  Lusitanians  having  taken  three  prisoners  released  one  of  them 
on  condition  that  he  should  bring  money  for  the  three  and  that,  if  he 
failed  to  return,  the  other  two  should  pay  for  him  as  well.  The  man 
refused  to  return  and  accordingly  the  other  two  paid  the  money  for  all 
three.  The  jurist  Servius  advised  that  it  was  equitable  that  the  praetor 
should  grant  an  action  against  him;  because,  says  Gentilis,  he  was  under 
an  obligation  to  return,  for,  if  he  were  not  under  an  obligation,  the  nego- 
tiorum  gestio  or  unauthorized  agency  would  have  been  of  no  service  to 
him.  There  is,  however,  a  great  conflict  of  authorities  on  the  question 
whether  a  private  soldier  who  is  released  on  a  promise  to  pay  a  ransom 
or  else  to  return  to  the  enemy  is  bound  to  keep  this  agreement. 

For  Bartolus,  Baldus,  Angelus,  and  others  say  that  the  agreement 
need  not  be  kept;  and  their  opinion  is  supported  vigorously  and  at  some 
length  by  Zazius  in  his  controversy  with  Eckius.  The  contrary  opinion 
is  held  by  Decius,  Alciati,  Duaren,  Covarruvias,  Garsias,  Hotman, 
and  Bodin,  the  last  of  whom  says  that  the  dictum  of  Bartolus  is  too  trivial 
to  be  worth  confuting;  and  custom,  too,  supports  this  contrary  view,  as 
Fulgosius  testifies.  Regulus  is  held  to  deserve  the  highest  praise  for 
keeping  his  word  in  such  a  case;  and  the  Romans  sent  back  to  Hannibal 
a  soldier  who  attempted  to  break  his  word  so  given. 

Covarruvias  and  Garsias,  however,  allow  that  a  promise  which 
contravenes  public  or  military  law,  should  not  be  kept;  among  which 
promises  Gentilis  places  a  promise  not  to  serve  one's  prince  or  country. 
For  although  a  man  keeps  a  promise  to  return  to  the  enemy,  and  thereby 
deprives  his  prince  or  country  of  his  services,  yet  this  promise  is  good, 
his  capture  having  already  deprived  them  of  his  services.  For  we  may 
concede  even  against  public  interest  that  a  thing  should  not  exist;  but 
that  it  should  exist  without  performing  its  proper  function  can  not  be 
conceded,  for  that  is  against  nature. 

Grotius  agrees  with  Gentilis  against  Bartolus,  and  wonders  that 
there  should  have  been  found  masters  of  law  to  teach  that  public  agree- 
ments made  with  enemies  bind  honor,  whilst  those  made  by  private  per- 
sons do  not.  For  since  private  persons  have  private  rights  which  they 
can  bind,  and  enemies  are  capable  of  acquiring  rights,  what  can  there  be 
to  prevent  an  obligation  arising?  But  how  far  the  power  of  private 
persons  to  make  agreements  extends  Is,  he  says,  a  more  difficult  question ; 
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and  as  regards  an  agreement  not  to  serve  against  one  in  whose  power  a 
man  is,  although  others  pronounce  such  an  agreement  void  on  the  ground 
that  it  is  contrary  to  the  duty  which  a  man  owes  his  country,  he  came  to 
a  different  conclusion.  For  everything  that  is  contrary  to  duty  is  not 
necessarily  void,  and  moreover  it  is  not  indeed  contrary  to  duty  to  win 
your  liberty  by  promising  something  which  is  already  in  the  enemy's 
power.  For  the  cause  of  the  country,  he  says,  is  in  no  way  injured,  since 
one  who  has  been  taken  prisoner,  unless  liberated,  should  be  regarded 
as  already  lost  to  it. 

Digest,  III,  5,  21,  pr.;  GentUis,  II,  II ;  Ilotman,  Famous  Questions,  7;  Grot'ius, 
III.  22,  §§  /.  5,  8. 

2g.  Whether  terms  of  surrender  granted  by  a  general  must  be 
adhered  to  by  the  supreme  authority  f 

When  Maharbal  had  pledged  his  word  to  certain  Romans  who  had 
escaped  from  the  battle  of  Lake  Trasimene,  not  only  to  preserve  their 
lives,  but,  if  they  would  hand  over  their  arms,  to  allow  them  to  depart 
each  with  a  single  garment,  Hannibal,  who  was  some  distance  away  at 
the  time,  afterwards  detained  them  on  the  pretext  that  It  was  not  in 
Maharbal's  power,  without  consulting  him,  to  pledge  his  word  to  per- 
sons who  surrendered  that  he  would  keep  them  whole  or  uninjured.  On 
which  Livy  expresses  his  verdict  by  saying  that  Hannibal  acted  in  this 
with  Carthaginian  faith  and  piety.  But  when  Sophonisba,  who  had  been 
taken  prisoner  in  war,  had  received  her  freedom  from  the  general  Mas- 
Inissa,  Scipio  held  that  the  Roman  Senate  and  People  could  alone  decide 
such  a  matter,  and  therefore  that  Masinissa,  who  was  general  when 
Sophonisba  was  captured,  had  no  power  to  give  her  her  freedom. 

Grotius  makes  this  distinction :  Persons  or  lands  actually  captured 
In  war,  It  is  not  within  the  competence  of  generals  to  give  up;  but  of 
things  not  yet  captured  It  Is  undoubtedly  within  their  competence  to  dis- 
pose, because  towns  and  men  often  surrender  on  condition  of  their  lives 
being  spared,  or  of  retaining  their  liberty  and  property,  matters  on  which 
circumstances  do  not,  as  a  rule,  allow  the  decision  of  the  supreme  author- 
ity to  be  asked. 

Grotius,  III,  22,  §  g,  and  notes  to  that  passage ;  Camden,  Elizaheth,  IS94- 

50.  Whether  those  who  surrender  too  late  should  he  accepted? 
When  the  lonlans  heard  that  the  Lydians  had  been  conquered  by  the 
Persians,  they  sent  ambassadors  to  Cyrus  begging  him  to  receive  them  on 
the  same  terms  as  those  on  which  he  had  accepted  the  surrender  of 
the  subjects  of  Croesus.  Cyrus,  however,  returned  them  the  following 
answer:  A  certain  piper,  having  espied  some  fish  in  the  sea,  began  to 
pipe  to  them,  thinking  the  sweetness  of  the  music  would  attract  them  to 
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land;  but  being  disappointed  of  his  hope,  he  cast  a  net  into  the  sea,  and 
inclosed  a  great  draught  of  fishes  and  drew  them  to  land.  And  when  he 
saw  them  jumping  about,  he  said,  "  Cease  your  dancing  now,  I  beg,  since 
you  would  not  come  out  and  dance  when  I  piped." 

Cyrus  gave  this  answer,  says  Herodotus,  because  the  lonians  for- 
merly, when  he  urged  them  by  ambassadors  to  revolt  from  Croesus, 
obstinately  refused,  and  then,  when  events  did  not  turn  out  as  they  ex- 
pected, they  were  ready  to  submit  to  him.  In  the  same  spirit  the  Duke  of 
Alva  censured  Prospero  Colonna  for  having  accepted  the  surrender  of  a 
fortress  in  which  a  breach  had  already  been  made  by  artillery,  because 
he  thought  its  defenders  did  not  deserve  to  have  their  lives  or  property 
spared.  But  Scipio,  when  the  scaling-ladders  had  been  already  set 
against  the  walls  of  a  Spanish  city,  granted  the  petition  of  the  townsfolk, 
by  the  mouth  of  a  herald,  to  be  allowed  to  depart  in  peace,  and  ordered 
the  retreat  to  be  sounded;  and  when  it  was  not  heard  or  obeyed  and  the 
town  was  stormed,  he  repaired  the  deed  and  even  punished  his  own  men. 
And  Cicero  says  that  those  who  lay  down  their  arms  and  throw  them- 
selves on  a  general's  honor  should  be  received,  even  though  the  ram  has 
already  pierced  the  wall. 

Herodotus,  hook  J ;  Gentilis,  II,  17. 

J/.   JVhether  one  who  has  agreed  to  allow  liberty  to  soldiers 
may  detain  the  general? 

Natalis  Comes  tells  of  a  general  who  agreed  that  a  garrison  might 
depart,  and  then  detained  the  commander;  an  absurd  quibble,  says  Gen- 
tilis, because,  as  the  father  of  a  family  is  included  in  the  word  "  family," 
so  the  commander  is  included  in  the  garrison,  and  under  the  word 
"  garrison." 

Gentilis,  II,  14 ;  Grotius,  III,  21,  §  5. 

52.   Whether  one  who  has  agreed  to  allow  an  army  to  depart 
may  detain  his  own  subjects  who  are  serving  therein? 

After  agreeing  that  the  French  army  might  depart  from  the  King- 
dom of  Naples,  the  Spaniards  said  that  the  agreement  must  not  be  under- 
stood to  apply  to  Neapolitans  who  were  in  the  French  army;  and,  accord- 
ing to  Gentilis,  they  were  justified ;  because,  although  they  could  not  have 
come  to  a  more  harsh  decision,  the  title  to  that  kingdom  being  a  subject 
of  the  keenest  controversy,  still  they  were  entitled  to  detain  those  whom 
they  considered  their  own  subjects;  and  the  French  ought  to  have  made 
express  mention  of  the  Neapolitans  in  the  agreement,  because  mere 
adherents  are  not  included  in  an  agreement  unless  they  are  expressly 
referred  to. 

Guicciardini,  boolt  FI;  Gentilis,  II,  l8. 
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33.  Whether  the  lives  of  those  who  surrender  to  the  honor 
and  mercy  of  a  victor  should  be  spared? 

The  city  of  the  Falisci,  which  had  several  times  rebelled  and  had 
always  been  defeated  in  battle,  was  at  last  compelled  to  surrender  to  the 
consul  Quintus  Luctatius.  The  Roman  people  desired  to  wreak  their 
vengeance  on  it,  but  being  informed  by  Papirius,  whose  hand,  by  the 
order  of  the  consul,  had  written  the  terms  of  surrender,  that  the  Falisci 
had  committed  themselves  not  to  the  "  power  "  but  to  the  "  honor  "  of 
the  Romans,  they  calmly  laid  aside  all  anger,  and  resisted  the  promptings 
of  a  hatred  not  wont  to  be  easily  overcome,  in  order,  as  Valerius  Maxi- 
iTius  says,  not  to  fail  in  justice. 

And  again,  as  Diodorus  Siculus  records,  when  the  Syracusans  de- 
bated, after  the  defeat  of  the  y\thenian  army,  what  should  be  done  with 
the  prisoners,  and  the  others  all  to  a  man  advised  that  they  should  be  put 
to  death,  a  certain  old  man  named  Nicolaus,  arguing  in  favor  of  showing 
mercy  towards  them,  said:  "  They  have  surrendered  with  their  arms, 
trusting  to  the  mercy  of  the  victor;  wherefore  it  were  shame  that  their 
hope  of  our  humanity  should  be  disappointed."  And  later:  "What 
Greek  ever  thought  that  those  who  have  committed  themselves  to  a  vic- 
tor's mercy  should  receive  a  punishment  from  which  there  is  no  appeal?  " 
Nevertheless,  when  Phaneas,  the  ambassador  of  the  y^tolians  (who  had 
surrendered  themselves  and  their  possessions  to  the  honor  of  the  Roman 
People) ,  answered  the  demand  of  Manius  the  Roman  consul  that  certain 
instigators  of  the  war  should  be  surrendered  to  him  without  delay,  by 
saying  that  they  had  given  themselves  up  not  to  the  slavery  but  to  the 
honor  of  the  Romans,  and  that  the  consul's  demand  was  contrary  to  the 
custom  of  the  Greeks,  the  consul  flung  back  that  he  cared  nothing  for  the 
Greek  custom  and  that  by  Roman  custom  he  had  full  authority  to  treat 
those  who  surrendered  at  his  own  discretion,  and  he  ordered  the  ambassa- 
dors to  be  put  in  chains. 

The  view  that  the  lives  of  those  who  surrender  should  be  spared  is 
supported  by  the  ruling  of  the  jurist  Baldus,  who  says  that  if  to-day  a 
state  should  surrender  itself  to  another  after  the  manner  of  an  ancient 
surrender  for  the  victor  to  do  with  it  as  he  would,  yet  he  ought  not  to 
take  life;  and  others  maintain  that  if  one  commits  himself  to  the  "  good 
grace  "  of  another,  his  person  may  not  be  injured;  for  by  his  so  commit- 
ting himself,  it  is  deemed  to  be  impliedly  agreed  that  grace  shall  be 
shown;  and  it  is  the  same  thing  if  one  submits  himself  to  the  "  will  "  of 
another. 

Referring  to  these  questions,  Pierino  Belli  says  that  they  are  of 
the  first  importance  in  warfare,  because  of  those  persons  who,  when  they 
are  unable  to  defend  any  longer  a  garrison  intrusted  to  them,  surrender 
at  discretion,  when  sometimes  some  are  crucified  and  others  sent  to  the 
galleys;  which,  he  says,  ought  not  to  be;  for  "  discretion  "  imports  the 
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judgment  of  a  good  man.  Gentilis,  who  discusses  at  length  the  interpre- 
tation of  such  words  in  the  usual  forms  of  surrender,  in  every  case  con- 
eludes  that  they  ought  at  least  to  extend  to  the  mere  protection  of  life. 
He  adds  the  warning,  however,  that  he  is  not  speaking  of  subjects,  for 
these,  even  though  they  surrender  at  discretion,  seem  to  make  a  far  more 
complete  submission. 

Grotius  infers  from  the  words  of  the  consul  Manius  (although  he 
released  the  iEtolian  ambassadors)  how  freely  and  without  violating  the 
Law  of  Nations  one  to  whose  honor  a  people  have  intrusted  themselves 
may  act;  and  he  maintains  that  these  words  imply  nothing  more  than 
mere  surrender  and  that  the  word  "  honor  "  in  such  a  context  means  no 
more  than  the  mere  integrity  of  the  victor  to  whom  the  vanquished  com- 
mits himself.  He  goes  on  to  say  that  in  his  judgment  it  makes  no  differ- 
ence whether  in  surrendering  a  man  says  that  he  surrenders  himself  to 
the  other's  "wisdom,"  or  "moderation,"  or  "mercy";  for  all  these 
words  are  merely  compliments.  In  support  of  this  opinion  he  quotes 
Polybius  as  saying  that  the  Romans  count  it  the  same  thing  for  a  man  to 
commit  himself  to  the  honor  of  another,  and  for  him  to  give  the  victor 
absolute  power  to  decide  his  fate.  But  with  regard  to  the  duty  of  him  to 
whom  the  surrender  is  made,  he  cites  the  words  of  Seneca :  "  Mercy  has 
absolute  discretion ;  it  judges  not  under  a  legal  formula,  but  on  principles 
of  equity  and  fairness;  and  it  may  acquit  the  accused  or  assess  the  dam- 
ages at  will." 

Valerius  Maximus,  VI,  ch.  5;  Belli,  II,  §  5  a/  the  end;  Gentilis,  II,  ly ;  Grotius, 
III,  20,  §  50  and  notes  to  that  passage. 

5^.   Whether  those  who  surrender  after  bargaining  for  their  lives 
or  safety  may  he  made  slaves  or  detained  as  prisoners? 

The  Emperor  Charles  the  Fifth  threw  into  prison  a  Landgrave  who 
had  come  to  him  after  receiving  a  promise  of  safety;  and  Giovio  relates 
that  the  Turk,  without  breaking  his  word,  made  slaves  of  men  who  had 
bargained  for  their  safety.  These  actions  appear  not  to  have  been  justi- 
fied, because  those  who  are  not  at  liberty  to  return  home  are  very  much 
in  the  position  of  slaves,  and  slavery  is  in  law  death,  or  the  equivalent 
of  death. 

Gentilis  says  that  one  who  has  only  bargained  for  his  life  may  be 
made  a  slave,  for  it  is  a  subtlety  of  the  Civil  Law  which  makes  slavery 
equivalent  to  death;  and  much  more  may  he  be  treated  as  a  prisoner  who 
is  not  a  slave;  and  this  is  what  Giovio  says  that  Gonzaga  did.  But  he 
does  not  approve  of  the  conduct  of  the  Turk  in  making  slaves  of  those 
who  had  bargained  for  safety,  because  he  holds  that  this  word  implies 
something  more  than  the  word  "  life  ";  and  further  he  says  that  the 
action  of  Charles  the  Fifth  in  imprisoning  one  to  whom  a  promise  of 
safety  had  been  given  is  also  to  be  censured. 
Gentilis,  II,  17;  Giovio,  book  37. 
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55.   Whether  women  who  were  allozved  to  carry  with  ihem  whatever 
they  could  might  carry  out  their  husbands? 

When  Roger,  King  of  Sicily,  and  the  Roman  Pope  had  persuaded 
Guelph  of  Bavaria  to  stir  up  war  against  the  Emperor  Conrad  the  Third, 
Henry,  the  Emperor's  son,  engaged  him  in  battle.  This  Henry  was 
born  in  the  town  of  Waiblingen,  the  name  of  which  he  enjoyed  as  a  fam- 
ily name,  in  memory  of  his  birth,  and  in  his  army  "  Ghibelline  "  was  the 
battle-cry,  while  on  the  other  side  it  was  "  Guelph."  In  this  war  the 
victorious  Emperor,  after  the  capture  of  a  certain  town,  determined  to 
deal  severely  with  the  men,  but  gave  leave  to  the  women  to  depart,  grant- 
ing each  of  them  the  right  to  so  much  of  her  own  things  as  she  could 
carry  out  on  her  shoulders.  But  burning  love  gave  cunning  to  their  wits 
and  strength  to  their  weakness;  and  they  carried  out  their  husbands. 
Instead  of  being  incensed  at  being  tricked  and  outwitted  by  this  splendid 
deceit,  the  Emperor,  victorious  as  he  was,  allowed  the  vanquished  general 
to  lay  down  his  arms  and  received  him  into  favor.  The  names,  however, 
remained,  and  the  practice  of  calling  the  Papal  party  "  Guelphs,"  and 
the  Imperial  party  '*  Ghibellines  "  continued  from  that  time  onwards. 
Paulus  y^milius  gives  this  account  of  the  women's  deed.  Gentilis  says 
it  was  a  "  pious  fraud  ";  for  things  which  are  animals  are  said  to  be 
"  led  "  or  "  brought,"  not  "  carried,"  a  word  which  should  not  be  given 
a  ridiculous  or  artificial  meaning. 

Paulus  Aemilius,  book  VII ;  Gentilis,  II,  /7. 

^6.   Whether  those  who  have  bargained  to  leave  with  clothes 
may  leave  with  arms? 

The  Coroneans  made  war  on  the  Chians  who  had  wrested  Lcu- 
conia  from  them ;  and  when  the  Chians  were  utterly  unable  to  resist  their 
strength  they  surrendered  on  these  conditions,  that  they  should  be  per- 
mitted to  leave  the  city  each  with  a  cloak  and  a  single  garment.  On 
hearing  these  terms,  the  Chian  women  bitterly  reproached  their  hus- 
bands for  having  resolved  to  leave  their  arms  and  intrust  themselves 
naked  to  an  armed  enemy;  and  when  they  replied  that  they  were  bound 
by  their  oath  and  had  no  further  choice  in  the  matter,  the  women  insisted 
that  the  arms  must  on  no  account  be  left  behind,  especially  as  they  could 
quite  well  satisfy  the  pledge  they  had  given  by  telling  the  enemy  that  a 
brave  man's  spear  was  his  shirt,  and  a  shield  his  cloak.  The  men  agreed 
to  take  this  counsel,  and  on  the  day  appointed  for  the  departure  suddenly 
marched  forth  into  the  midst  of  the  enemy  fully  armed.  Terrified  at 
their  audacity  and  seeing  them  well  equipped  and  ready  for  anything,  the 
enemy  did  not  dare  to  obstruct  their  march,  nor  to  advance  against  them, 
thinking  themselves  well  out  of  the  affair  if  the  foe  would  depart  leaving 
everything  else. 
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Hegesippus  quotes  the  saying  of  a  Roman  soldier,  '*  Arms  are  a 
burden  to  others,  to  us  they  are  a  covering  " ;  and  when  the  gates  were 
betrayed  to  the  Sabines  by  the  maid  Tarpeia,  daughter  of  the  com- 
mandant of  the  Capitol,  who  had  asked  as  the  price  of  her  treachery  for 
what  they  wore  on  their  left  hands,  which  might  be  either  shields  or 
bracelets,  the  Sabines,  in  order  to  keep  their  word  and  at  the  same  time 
to  punish  her,  crushed  her  beneath  their  shields. 

Gentilis,  however,  shows  that  in  law  clothes  mean  one  thing  and 
arms  another;  that  in  agreements  of  this  kind  arms  are  usually  distin- 
guished from  clothes,  and  that  the  practice  of  ordinary  speech  and  com- 
mon sense  should  be  observed. 

Plutarch,  Famous  IVomeii;  Gentilis,  II,  /7. 

jy.   fVhelher  a  license  granted  to  persons  extends  to  their  goods? 

A  safe-conduct  was  given  to  a  Castilian  who  gave  up  a  fortress  to 
depart  in  safety  with  his  allies  and  with  his  goods.  The  question  was 
raised  whether  the  allies  too  might  take  their  goods.  Florian,  who  was 
consulted  by  the  Duke  of  Carmagnola,  gave  it  as  his  opinion  that  the 
safe-conduct  did  not  extend  to  the  goods  of  the  allies  because  of  the  pos- 
sessive pronoun  "  his,"  which  imports  ownership.  This  opinion  is  not 
approved  by  Gentilis,  who  asks  whether  the  allies  must  go  naked,  and 
why,  if  the  license  given  to  the  Castilian  covered  the  Castilian's  goods, 
that  given  to  the  allies  should  not  also  cover  the  allies'  goods.  And 
therefore  it  appears  to  him  that  the  words  "  with  his  goods  "  must  be 
taken  in  the  sense  of  "  each  with  his  goods." 

Belli,  IX,  §  24;  Gentilis,  II,  1 4. 

38.  Whether  the  surrender  of  some  inures  for  the  benefit  of  the  rest? 

When  a  certain  city  was  besieged  by  Alexander,  some  of  the  inhabi- 
tants made  surrender  and  opened  the  gates  of  the  city  to  Alexander. 
Curtius  says  that  Alexander  spared  the  others  as  well,  even  the  authors 
of  the  war,  against  whom  by  the  Law  of  War  he  might  justly  have  been 
incensed.  And  when,  as  Giovio  relates,  the  people  of  Cortona  were  be- 
sieged by  Vasto,  a  commander  of  the  King  of  Spain,  they  surrendered 
even  against  the  will  of  the  commander  of  the  garrison,  the  terms  of  the 
surrender,  he  says,  excluding  the  garrison;  yet  Vasto  released  them, 
though  deprived  of  their  arms,  on  grounds  of  humanity,  since  they  ap- 
peared to  have  made  light  of  the  strength  of  a  powerful  army. 

Gentilis  says  that  if,  as  often  happens,  there  has  been  a  general  dis- 
cussion and  the  besieged  disagree  as  to  the  surrender  of  the  town  or  as 
to  the  terms  of  surrender,  a  surrender  made  by  the  majority  should  be 
held  to  be  made  by  all  and  should  inure  to  the  benefit  of  all,  even  of  those 
who  spoke  and  acted  against  the  proposal  to  surrender;  and  further, 
though  there  has  been  no  general  discussion,  yet  if  some  who  make  the 
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surrender  make  terms  on  behalf  of  the  others,  the  others  too  will  be 
entitled  to  the  benefit  of  the  terms,  just  as  one  partner  may  contract  on 
behalf  of  another,  as  Giovio  says  in  another  place,  since  they  have  a 
common  interest,  especially  in  a  necessary  matter  and  one  of  evident 
utility;  although,  if  punishment  were  to  be  inflicted  by  the  prince  for 
the  surrender  being  made,  individuals  who  voted  against  it  should  be 
excused. 

Gentilis,  I,  17. 

59,  Whether  one  sent  to  treat  about  surrender  is  bound  by 
terms  made  during  his  absence? 

When  the  Prince  of  Orange  on  behalf  of  the  King  of  Spain  be- 
sieged Aversa  in  Italy,  which  the  Marquis  of  Saluzzo,  a  general  of  the 
King  of  France,  held  with  a  garrison,  Guido  Rangone  was  sent  by  Sa- 
luzzo to  Orange  to  negotiate  a  surrender  on  the  best  terms  he  could. 
Rangone  being  detained  for  a  considerable  time,  and  part  of  the  wall 
having  fallen  under  the  perpetual  cannonade,  Saluzzo,  worn  out  by  the 
prayers  of  his  soldiers  and  the  tears  of  the  people  of  Aversa,  employed 
another  suitable  person  and  made  a  surrender  to  Orange  at  discretion. 
When  Rangone  heard  of  this,  he  protested  that  in  fairness  he  was  free 
and  that  he  would  not  acknowledge  terms  the  benefit  of  which  he  did  not 
wish  to  enjoy.  A  debate  was  held  before  Vasto,  another  commander 
of  the  King  of  Spain,  on  the  question  whether  Rangone  should  by  the 
Law  of  War  be  treated  as  a  prisoner;  and  Vasto,  says  Giovio,  adopted 
the  milder  view  on  the  question  and  set  him  free. 

This  view,  Gentilis  maintains,  is  also  confirmed  by  law,  provided 
that  he  was  a  man  who  up  to  that  time  had  been  able  to  protect  the  town 
or  himself;  because  although  the  decision  of  a  majority  holds  notwith- 
standing the  opposition  of  a  minority,  yet  a  decision  made  in  the  absence 
of  one  person  whose  presence  might  have  won  over  the  others  to  his  own 
view  can  not  stand. 

Gentilis,  II,  /7. 

^0.   Whether  a  mistake  in  the  execution  of  a  surrender  makes 
the  surrender  itself  void? 

Valerio  Ursino  had  surrendered  to  the  Spaniards  on  the  condition 
that  he  should  be  conducted  in  safety  to  the  French  camp.  The  Spaniards 
afterwards  maintained  that  he  should  be  kept  a  prisoner,  on  the  pretext 
that  there  was  no  French  camp  in  existence  at  the  time;  but  out  of  re- 
spect for  his  bravery,  according  to  Giovio,  they  released  him.  Gentilis, 
however,  maintains  that  justice  also  required  his  release,  because  the 
substance  of  the  agreement  was  absolute,  that  he  should  not  be  a  prisoner, 
not  conditional  on  there  being  a  French  camp  somewhere  in  existence. 
The  mention  of  the  camp  was  added  to  secure  the  safe  performance  of 
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the  agreement,  because  Valerio  would  be  safe  in  that  camp;  and  words 
relating  merely  to  performance  do  not  affect  the  substance.  Accordingly 
when  the  i^tolians  surrendered  and  made  a  mistake  in  the  wording  of  the 
terms  of  surrender,  the  Romans  thought  it  fair  that  they  should  be 
restored  to  their  former  position. 

Geniilts,  II,  /7;  Giov'io,  book  XXVI. 

41.   Whether  one  to  whom  a  surrender  is  made  may  punish 
those  who  surrender  as  traitors? 

When  a  garrison  took  and  threw  into  chains  their  commandant, 
who  refused  to  agree  to  a  surrender,  and  then  themselves  made  terms 
and  surrendered  to  Solyman,  he  ordered  the  commandant  to  be  treated 
with  honor  and  the  garrison  to  be  all  put  to  death.  Giovio  calls  this  a 
cruel  butchery  carried  out  at  the  command  of  a  savage  general.  Others 
consider  his  action  not  only  just  but  laudable,  since  the  garrison  were 
wrong  in  breaking  the  oath  of  service  to  their  commandant.  Still  they 
had  been  given  written  guarantees  of  freedom ;  so  that  Solyman  broke 
his  own  word  in  punishing  the  treachery  of  others.  "  What  is  our  ver- 
dict? "  says  Gentilis.  "  Of  that  treachery  the  judge  was  not  Solyman, 
but  another.  And  yet  we  may  say  that  Solyman,  who  knew  nothing  of 
their  treachery  when  they  fled  to  him  in  defiance  of  the  commandant's 
authority,  might  treat  them  as  deserters  ";  and  he  concludes,  "  This  is 
my  opinion." 

Giovio,  book  XXVIII;  Gent'iUs,  II,  /7. 

42.  Whether  treaties  or  pledges  of  peace  made  by  generals 
bind  a  prince  or  people? 
Livy  records  that  the  Senate  refused  to  ratify  the  agreement  made 
by  Sulpicius,  a  tribune  of  soldiers,  with  the  Gauls  as  to  their  relinquish- 
ing a  siege ;  and  Sallust,  in  regard  to  the  peace  between  Aulus,  the  general 
of  the  Roman  army,  and  Jugurtha,  King  of  the  Numidians,  says :  "  The 
Senate,  as  was  indeed  right,  resolved  that  no  treaty  could  be  made  without 
their  own  and  the  people's  authority."  A  doubt  arises,  however,  where 
the  supreme  authority  knew  of  the  matter,  and  kept  silence.  In  such  cases 
a  distinction  should  be  drawn  between  a  pledge  made  conditionally  on 
its  being  ratified  by  the  supreme  authority,  for  this  condition  avoids  the 
pledge,  and  one  made  absolutely;  and  in  the  latter  case  if,  without  any- 
thing being  said,  acts  follow  which  can  not  reasonably  be  referred  to  any 
other  cause,  the  pledge  will  rightly  be  deemed  to  have  been  ratified ;  but 
if  nothing  follows  except  mere  silence,  there  is  no  ratification.  For  with- 
out some  act  or  thing,  silence  itself  does  not  raise  a  sufficiently  probable 
presumption  of  intention. 

Ayala,  I,  7,  §  5;  Gentilis,  II,  lo;  Besold,  on  Peace,  ch.  4,  §  /;  Grotius,  II,  15, 
§§  15, 16,  etc. 
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/f^.  Whether  if  the  pledge  of  a  general  is  disapproved  by  the  supreme 

authority,  those  to  whom  it  was  given  should  he  restored 

to  their  former  position? 

When  the  Senate  was  debating  the  Caudlne  peace,  Spurius  Postu- 
mius,  one  of  the  authors  of  the  peace,  on  being  asked  his  opinion,  said: 

"  My  opinion  will  be  my  witness  whether  I  spared  myself  or  the 
legions  when  I  bound  myself  by  this  pledge,  be  it  dishonorable  or  neces- 
sary. Yet,  since  it  was  made  without  their  authority,  the  Roman  people 
are  not  bound  by  it;  nor  is  anything  due  to  the  Samnites  thereby  except 
our  persons.  Let  the  Fecials  surrender  us  naked  and  bound,  and  let  us 
absolve  the  people  from  any  obligation  we  may  have  put  upon  them." 

Other  speakers,  Lucius  LIvius  and  Quintus  Melius,  tribunes  of  the 
Plebs,  argued  that  the  people  could  not  be  absolved  by  the  surrender  of 
themselves,  unless  everything  were  restored  to  the  Samnites  as  It  had 
been  at  Caudium.  And  this  was  what  Claudius  Pontius,  King  of  the 
Samnites,  contended,  when  he  refused  to  accept  the  surrender,  saying: 

*'  Let  the  Roman  people,  If  they  repent  of  the  pledge  given,  restore 
the  legions  within  the  pass  which  hemmed  them  In;  let  them  receive 
back  the  arms  which  they  gave  up  under  the  agreement,  and  return  to 
their  camp." 

Grotius  says  that  the  opinion  of  the  tribunes  and  of  Pontius  seems 
to  accord  with  equity;  that  of  Postumius  to  have  been  approved  In 
practice. 

L'lvy,  book  IX ;  Grotius,  II,  15,  §  16. 

^4.   Whether  persons  restored  to  freedom  are  hound  to  fulfil 
the  agreements  which  they  make  as  prisoners? 

Francis,  King  of  France,  by  the  peace  of  Madrid  promised  the 
Emperor  Charles  on  oath  that  when  he  reached  the  territory  of  his  king- 
dom he  would  ratify  the  terms  of  peace.  When,  however,  he  came  to 
the  Parliament  of  Paris,  he  asked  Its  advice,  whereupon  Selva,  the  Presi- 
dent of  the  Parliament,  In  order  to  break  the  peace,  using  the  authority 
of  Cardinal  Zabarella  and  the  example  of  John,  King  of  Cyprus,  who 
did  not  keep  his  word  given  when  he  was  taken  prisoner  by  the  Genoese, 
advised  and  convinced  him  that  what  was  done  under  the  Influence  of 
force  and  fear  ought  not  to  be  held  binding.  Bodin  expresses  his  sur- 
prise that  the  president  of  so  great  a  Parliament  did  not  blush  to  defend 
this  opinion  with  arguments  so  foolish ;  since.  In  fact.  It  was  Inconsistent 
not  only  with  the  judgment  of  the  Romans,  Attllius  Regulus  and  the 
consul  Manclnus,  but  also  with  that  of  the  French  themselves,  who  al- 
lowed King  John  to  return  to  England,  on  account  of  a  pledge  given  to 
the  King  of  England,  when  a  prisoner,  because  he  could  not  carry  out 
what  he  had  promised. 

Bodin,  V,  last  chapter;  Hotman,  Famous  Questions,  7;  Gentilis,  II,  11. 
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45-   Whether  when  it  is  agreed  in  a  peace  that  what  each  possessed  be- 
fore the  zvar  is  to  be  restored  to  him,  the  words  must  be  under- 
stood to  refer  to  the  beginning  of  the  war  or  its  renewal? 

In  articles  of  peace  between  the  Prince  of  Trent  and  the  Venetians 
it  was  provided  that  each  should  hold  what  he  held  "  before  the  last 
existing  war."  After  the  beginning  of  the  war  the  Prince  had  seized  a 
fort ;  and  when  the  war  was  renewed  after  a  truce,  the  fort  was  recovered 
by  the  Venetians.  The  question  was  raised  whether  by  the  peace  the  fort 
belonged  to  the  Venetians.  Alciati  gave  an  opinion  in  favor  of  the 
Prince,  on  the  ground  that  the  "  last  existing  war  "  appears  to  mean  the 
war  renewed  after  the  truce.  But  Gentilis  holds  that  his  opinion  was 
incorrect,  because  it  was  the  same  war,  although  hostilities  were  sus- 
pended by  the  truce,  and  so  it  was  both  "  last  "  and  "  existing  " ;  and  he 
says  that  a  thing  renewed  is  not  a  new  thing,  but  an  old  one  begun  anew. 

Gentilis,  II,  12;  Grotius,  III,  20,  §§  /J,  21;  Feschius,  on  Treaties,  Thesis  21,  at 
the  end;  question  hetixieen  the  Emperor  and  the  Venetians  on  the  restoration  of 
places;  Azazio,  Opinions,  II,  13. 

/f6.   Whether  when  it  is  agreed  that  the  places  which  were  held 

in  the  war  shall  be  held  in  the  peace,  villages  and 

hamlets  near  to  towns  are  included? 

When  the  French  held  certain  strongly  garrisoned  places  in  Pied- 
mont, such  as  Casale  and  Turin,  which  were  metropolitan  cities,  they 
agreed  with  the  Imperialists  and  the  Savoyards  each  to  hold  during  a 
truce  what  they  held  during  the  war.  Whereupon  the  French  claimed 
to  have  the  same  right  in  villages  and  hamlets  as  in  the  towns,  on  the 
ground  that  the  places  were  near  to  the  towns,  had  been  subject  to  them 
in  the  time  of  the  war,  and  had  contributed  taxes  and  services.  Pierino 
Belli  said  that  in  acquisition  under  the  Law  of  Nations,  a  natural  rather 
than  a  civil  act  ought  to  be  considered;  hence  for  possession  an  actual 
and  complete  apprehension  is  required,  nor  does  the  acquisition  of  a  part 
not  entered  upon  follow  from  the  entry  on  or  acquisition  of  another  part ; 
nor  is  occupation  or  transfer  of  possession  acquired  by  the  receipt  of 
payments  or  taxation,  because  such  acts  affect  persons  rather  than  places, 
and  acts  which  are  indifferent  and  indiscriminate  do  not  prove  possession ; 
nor  is  the  right  of  ownership  derived  from  subjects  held  against  their 
will. 

Belli,  V ,  §  7;  and  authorities  by  him  cited. 

4^.  Whether  when  it  is  agreed  in  a  peace  to  restore  captured  places, 
the  restoration  of  a  town  which  anciently  belonged  to  the 
kingdom  of  the  captor  shotdd  be  refused? 
By  the  Treaty  of  Cateau-Cambresis,  Calais,  which  had  been  cap- 
tured by  the  French  in  the  war  with  Philip,  King  of  Spain,  and  Mary, 
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Queen  of  England,  was  to  be  restored  after  eight  years.  When  it  was 
not  so  restored,  Thomas  Smith  was  sent  into  France  and  formally  de- 
mandea  its  return  in  the  presence  of  the  King.  The  King  referred  the 
matter  to  his  councilors ;  and  one  of  them,  the  chancellor  Michael  L'Ho- 
pital,  argued  in  this  manner:  The  English  might  seek  to  recover  even 
Paris  by  the  same  right  as  they  sought  Calais,  for  they  won  one  as  well 
as  the  other  by  war,  qnd  by  war  they  lost  both.  The  English  pretended 
a  new  right  to  Calais ;  the  right  of  the  French  was  as  old  as  the  Kingdom 
itself.  Although  the  English  held  it  for  two  hundred  and  thirty  years, 
more  or  less,  yet  the  right  to  it  was  in  the  Kings  of  France,  no  less  than 
was  the  right  to  the  duchies  of  Aquitaine  and  Normandy,  which  the 
English  long  held  by  force  of  arms.  Calais,  like  those  duchies,  the 
French  had  not  acquired,  but  recovered,  by  war.  Prescription  had  no 
place  between  princes,  but  right  held  good,  and  according  to  the  Twelve 
Tables  its  validity  against  an  enemy  lasted  forever.  The  English,  in  the 
late  treaty  of  Troyes,  did  not  even  mention  Calais,  so  that  they  appeared 
to  acknowledge  that  they  had  abandoned  their  claim  to  it.  There  was 
indeed  a  clause  as  to  the  reservation  of  existing  rights,  but  that  referred 
only  to  minor  matters;  this  of  Calais  must  be  regarded  as  of  the  first 
importance. 

To  this  Smith  replied  that  he  had  not  expected  so  obsolete  a  right 
to  Calais  to  be  hunted  up  from  the  depths  of  antiquity;  but  now  at  last 
he  saw  that  whatever  the  French  had  once  got  into  their  possession, 
whether  by  right  or  by  wrong,  they  regarded  as  their  own  by  right,  as 
though  in  their  eyes  the  only  right  were  in  arms,  and  it  made  no  difference 
whether  they  possessed  in  good  faith  or  bad.  The  French  thought  they 
held  Calais  by  the  right  of  "  postliminium,"  whereas  they  really  held  It 
under  agreement,  and  were  resolved  on  no  account  to  keep  their  pledged 
word  for  the  restoration  of  Calais.  In  the  Treaty  of  Troyes  it  had  not 
been  claimed  because  the  eight  years  had  not  then  expired.  Here  rising 
and  turning  to  the  French  councilors  he  said : 

"  I  appeal  to  the  honor  of  you  who  were  present  when  we  urged 
that  our  right  to  Calais  should  be  reserved  in  express  terms,  and  you  that 
it  should  be  omitted  because  the  time  had  not  yet  come,  whether  it  was 
not  then  agreed  between  us  that  it  should  be  reserved  under  that  clause 
'  all  other  claims  to  remain  safe  and  unaffected  '?  " 

Camden,  Annals,  1567. 

48.  Whether  when  it  is  agreed  to  restore  goods  or  their  value, 

it  is  sufficient,  when  goods  which  are  in  existence 

are  claimed,  to  offer  their  value? 

When  the  companies  of  English  and  Dutch  merchants  trading  In 
the  East  Indies  had  inflicted  great  losses  on  one  another  by  hostile  at- 
tacks, it  was  at  length  agreed  that  each  side  should  abstain  from  causing 
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injury  and  loss  to  the  other;  and  that  both  ships  and  goods,  or  their 
value,  taken  from  the  time  of  the  agreement  being  entered  into  down  to 
its  publication  in  those  parts,  should  be  restored  on  either  side.  In  virtue 
of  this  agreement  the  merchants  of  the  English  Company  claimed  the 
restitution  of  certain  goods  which  had  been  taken  after  the  agreement 
was  entered  into,  and  conveyed  to  Holland,  The  representatives  of  the 
Dutch  Company  contended  that  restitution  could  not  be  claimed,  except 
in  the  Indies,  where  the  goods  were  taken;  and  not  restitution  of  the 
goods  themselves,  but  of  their  value  at  the  time  of  capture.  On  the  side 
of  the  English  Company  it  was  replied  that  when  an  agreement  is  for 
restitution  simply,  captured  goods  may  be  claimed  wherever  found,  be- 
cause it  concerns  the  debtors,  who  are  under  obligation  to  pay,  to  specify 
times  and  places,  otherwise  the  creditors  have  the  right  to  exact  payment 
anywhere  and  at  any  time.  As  to  the  question  of  value,  it  was  a  rule  of 
the  common  law  that  goods  actually  in  existence  should  be  restored  in 
specie ;  and  in  an  agreement  which  contained  no  provision  to  the  contrary, 
the  same  rule  should  be  observed;  since  after  the  making  of  the  agree- 
ment the  capture  of  the  goods  was  to  be  regarded  as  illegal  and  the  prop- 
erty in  them  had  not  passed  by  any  legal  title  from  the  original  owners. 

Digest,  VI,  I,  lo,  II,  and  12;  Digest,  L,  16. 

^g.   Whether  compensation  should  he  paid  for  goods  which  have 
perished  by  an  accident  preceded  by  negligence? 

In  the  same  agreement  between  the  companies  of  English  and 
Dutch  merchants  it  was  provided  that  ships  captured  by  either  side  should 
be  restored  in  the  condition  in  which  they  were  found  in  the  possession  of 
the  captors,  but  neither  party  was  to  be  bound  to  restore  ships  which  had 
been  lost,  unless  they  were  lost  while  in  their  service;  and  that  goods 
which  in  fact  had  come  into  the  hands  of  one  side  or  the  other  should  be 
subject  to  restitution.  A  Dutch  ship,  laden  with  a  cargo,  had  been  cap- 
tured by  the  English  and,  after  being  some  days  in  their  possession,  had 
been  burned  with  its  cargo  through  the  fault  or  negligence  of  certain 
sailors ;  and  the  Dutch,  under  this  agreement,  claimed  to  be  paid  the  price 
or  value  of  the  ship  and  cargo  on  the  ground  that  the  ship,  being  in  the 
possession  of  the  English,  must  be  regarded  as  in  their  service  and  that  a 
loss  due  to  the  fault  of  the  English  ought  to  fall  on  them,  and  not  on  the 
Dutch. 

On  the  side  of  the  English  it  was  contended  that  the  ship,  though  in 
their  possession,  was  not  in  their  service,  nor  did  its  loss  arise  out  of  ser- 
vice, which  must  be  held  to  be  the  meaning  of  the  agreement.  Nor  should 
a  mere  accident,  due  to  the  fault  or  negligence  of  sailors,  be  imputed  to 
the  company  of  English  merchants,  since  they  used  the  same  care  in  secur- 
ing the  safety  of  this  ship  as  of  their  own,  and  the  same  misfortune  might 
have  happened  if  the  ship  had  remained  in  the  possession  of  the  Dutch. 
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Still  less  were  they  liable  to  restore  the  value  of  the  goods,  because  the 
goods  having  been  burned  with  the  ship  never  in  fact  or  effectively  came 
into  their  hands.  For,  according  to  the  definition  of  the  jurists,  a  thing 
is  to  be  deemed  to  have  come  into  a  person's  hands  "  in  fact,"  when 
he  has  been  made  richer  thereby. 

Digest,  L,  17,  II ;  XVIII,  6,  71;  L,  16;  V,  3. 

1^0.   If 'he  I  her  those  who  have  promised  that  a  state  shall  he 
saved  may  destroy  a  city? 

When  the  Carthaginians,  after  the  Third  Punic  War,  harried  the 
allies  of  the  Romans  with  war  and  invited  the  neighboring  peoples  to 
revolt,  the  Roman  Senate  discussed  the  question  of  destroying  Carthage. 
A  report  of  this  having  been  published  abroad,  the  Carthaginians  sent 
ambassadors  to  Rome,  who  pleaded  that  a  city,  which  had  so  glorious  a 
history  and  was  a  monument  of  famous  Roman  victories,  should  not  be 
destroyed.  The  consuls  informed  the  ambassadors  that  if  the  Cartha- 
ginians remained  loyal  to  the  Senate  and  people  of  Rome  and  gave  three 
hundred  hostages  and  ships  to  the  Roman  people,  the  Carthaginian  State 
should  be  saved  and  its  people  retain  the  same  rights,  privileges,  and 
immunities  as  they  had  always  previously  enjoyed.  The  ambassadors, 
on  receipt  of  this  answer,  returned  home  rejoicing.  Soon  afterwards 
Scipio  Africanus  the  Younger  was  ordered  to  start  at  once  with  a  fleet  and 
to  destroy  the  city  with  fire  and  sword.  Scipio,  according  to  his  instruc- 
tions, sent  his  lieutenant  Censorinus,  who,  after  receiving  the  hostages 
and  ships,  ordered  the  whole  people  to  leave  the  city,  giving  them  leave, 
however,  to  take  with  them  whatever  they  wished  and  to  found  another 
city  further  away  from  the  harbor.  The  Carthaginians,  dumbfounded 
at  the  order  of  the  general,  appealed  to  the  honor  of  the  Senate  and 
people  of  Rome;  and  the  answer  was  that  the  Roman  people  had  ful- 
filled their  promise  to  the  ambassadors,  but  that  a  state  was  not  con- 
tained within  the  walls  of  a  city. 

So,  too,  Pompey,  when  he  led  away  two  hundred  Senators  and  the 
better  part  of  the  citizens  from  a  city  which  he  had  abandoned  to  Caesar, 
said  that  the  commonwealth  did  not  consist  in  walls.  The  jurist  Modes- 
tinus,  however,  says  that  if  a  plough  is  passed  over  a  state,  as  it  was  over 
Carthage,  the  state  ceases  to  exist;  at  any  rate  It  Is  not  the  same  as  the 
state  against  whose  destruction  the  ambassadors  pleaded,  and  in  the 
expectation  of  whose  safety  the  Carthaginians  handed  over  their  host- 
ages and  ships. 

And  Gentills  says  that  although  there  is  a  distinction  between  a  city 
and  a  state,  because  the  buildings  are  the  city,  and  the  inhabitants  are  the 
state,  yet  any  Interpretation  is  perverse  and  strange  which  does  not  accord 
with  the  common  understanding;  nor  can  a  state  exist  without  a  city, 
buildings,  and  walls,  which  constitute  essential  elements  in  it;  and  he 
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adds  that  in  many  of  their  actions  in  the  Third  Punic  War  the  Romans 
can  hardly  be  defended. 

Lwy,  book  XLV ;  Diodorus  Siciilus,  book  XLI;  Digest,  VII,  4,  21;  Bodin,  I,  6; 
Gent  His,  II,  4;  Grotius,  II,  16,  §  /5. 

5/.  Whether  an  agreement  of  peace  may  be  broken  under 
provocation? 

Martius,  an  ambassador  of  the  Romans,  remonstrated  with  Perseus, 
King  of  Macedonia,  who  had  renewed  a  treaty  entered  into  with  his 
father  Philip,  for  having  expelled  Abripolis,  a  friend  and  ally  of  the 
Roman  people,  from  his  kingdom.    Perseus  replied : 

"  If  it  is  so  written  in  the  treaty,  that  I  may  not  defend  myself  and 
my  Kingdom  even  if  I  am  attacked,  I  must  confess  that  I  have  broken 
the  treaty  in  defending  myself  against  Abripolis,  the  ally  of  the  Roman 
people.  But  if  the  Law  of  Nations  grants  the  right  of  repelling  force  by 
force,  what,  pray,  ought  I  to  have  done  when  Abripolis  devastated  the 
territory  of  my  Kingdom  and  carried  off  many  free  persons,  a  vast  num- 
ber of  slaves,  and  many  thousands  of  cattle?  " 

Grotius  says :  "  A  treaty  of  peace  allows  hostile  action  to  be  taken 
in  the  event  of  a  new  cause  arising;  and  if  such  a  cause  can  be  reasonably 
alleged,  it  is  better  to  believe  that  an  injustice  has  been  committed  without 
perfidy,  than  with  it." 

And  Thucydides  says :  "  Peace  is  broken  not  by  those  who  repel 
force  by  force,  but  by  those  who  first  resort  to  force." 

Livy,  book  XLII;  Grotius,  III,  20,  §  28;  Gentilis,  III ,.24. 

52.  Whether  the  giving  of  hostages  releases  a  man  from  his 
sworn  word? 

Bodin  asserts  that  Francis,  King  of  France,  was  released  from  the 
obligation  of  the  Treaty  of  Madrid  because  he  had  given  his  sons  as 
hostages.  But  hostages,  says  Ayala,  like  guarantors  and  securities,  are 
added  as  accessory  to  a  principal  obligation,  in  order  to  make  the  adver- 
sary more  secure;  and  so  far  are  they  from  destroying  the  principal  obli- 
gation that  they  can  not  exist  without  it.  And  so  John,  King  of  France, 
having  been  taken  prisoner  in  battle  by  the  English,  and  released  on  giv- 
ing his  word  to  return  if  certain  agreements  were  not  fulfilled,  preferred 
to  return  to  the  enemy  rather  than  break  his  word,  though  he  had  himself 
given  his  son  as  a  hostage. 

Bodin,  V,  last  chapter;  Ayala,  I,  6,  §  5;  Gentilis,  II,  /I,  at  the  end. 

5J.   Whether  a  hostage  may  be  detained  after  the  death  of 

him  for  whom  the  hostage  was  given? 

Demetrius,  who  was  a  hostage  at  Rome  for  his  brother  Antlochus,  on 

learning  of  his  death  came  before  the  Senate  and  said  that  he  had  come 

as  a  hostage  while  his  brother  was  alive,  but  now  that  he  was  dead  he 
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knew  not  whose  hostage  he  was;  it  was  therefore  only  fair  that  he  should 
be  released  to  claim  his  kingdom,  and  that,  as  by  the  Law  of  Nations  he 
had  yielded  to  his  elder  brother,  so  now  a  minor  should  yield  to  himself 
as  being  the  elder.  When,  however,  he  saw  that  the  Senate  did  not  mean 
to  release  him,  having  silently  come  to  the  conclusion  that  the  kingdom 
would  be  safer  in  the  hands  of  a  minor  than  in  those  of  Demetrius,  he 
set  out  from  the  city  under  pretense  of  hunting,  and  came  to  Ostia,  where 
he  quietly  embarked  on  a  ship  with  a  few  companions  of  his  flight. 

Gentilis  says  that  by  civil  laws  a  surety  who  has  guaranteed  that 
Titius  will  not  do  a  certain  act  is  released  by  the  death  of  Titius;  but  that 
some  persons  draw  a  distinction  between  the  words,  "  Titius,  King  of 
Syria,  will  not  do  it,"  in  which  case  the  surety  is  released  by  the  death  of 
Titius,  and  the  words,  "  The  King  of  Syria,  Titius,  will  not  do  It,"  where 
the  surety  is  not  released;  on  the  ground  that  in  the  former  case,  the 
words  "  King  of  Syria  "  are  added  to  show  who  the  Titius  mentioned 
is,  and  in  the  latter  the  word  "  Titius  "  is  added  to  show  who  is  the 
present  King  of  Syria.  But  he  does  not  himself  decide  whether  minute 
distinctions  of  this  kind  in  the  civil  law  have  any  application  to  questions 
of  the  Law  of  Nations  such  as  the  present.  He  holds,  however,  that  a 
person  is  sometimes  inserted  in  an  agreement,  not  to  make  the  agreement 
a  personal  one,  but  to  show  with  whom  the  agreement  is  made,  as  when 
the  matter  concerns  the  successor  as  well;  and  conversely,  even  though  a 
proper  name  is  not  used,  yet  the  agreement  may  be  a  personal  one,  as 
when  an  arbiter  makes  an  award  against  a  king,  upon  whose  death  the 
agreement  to  submit  to  arbitration  must  be  held  to  have  lapsed. 

Justin,  book  XXXIV;  GenUl'is,  II,  ig;  Grotius,  III,  20,  §  57. 

5^.  Whether  those  who  have  gizen  hostages  may  receive 
them  if  they  run  awayf 

When  the  Romans  had  given  hostages  to  Porsena,  King  of  Etruria, 
as  sureties  for  a  treaty  of  peace,  one  of  them,  a  maiden  named  Claelia,  as 
it  chanced  that  the  camp  of  the  Etruscans  had  been  pitched  not  far  from 
the  bank  of  the  Tiber,  slipped  through  the  sentinels  leading  a  company 
of  other  maidens,  swam  the  Tiber  under  the  javelins  of  the  enemy,  and 
brought  them  all  safe  to  their  friends  at  Rome.  When  this  became 
known  to  the  King,  he  sent  envoys  to  Rome  to  demand  the  hostage 
Claelia,  saying  that  he  cared  little  for  the  others,  but  declaring  that  If  the 
hostage  were  not  given  up  he  would  regard  the  treaty  as  broken.  He 
added  that  if  she  were  so  given  up,  he  would  send  her  back  unharmed  to 
her  friends. 

On  both  sides,  says  LIvy,  honor  was  observed ;  the  Romans  returned 
the  pledge  of  peace,  as  the  treaty  required,  and  the  brave  Claslla  was  not 
only  kept  safe,  but  honored  by  the  Etruscan  King;  for  he  presented  the 
maid  with  part  of  the  hostages  who  had  remained,  and  allowed  her  to 
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choose  whom  she  wished.  All  being  produced  before  her,  she  chose  the 
children,  thinking  this  choice  beseemed  a  maiden,  and  that  it  was  meet 
that  the  age  which  was  exposed  to  the  greatest  harm  should  be  released 
from  the  enemy. 

Bodin  says  that  it  has  always  been  lawful  to  kill  hostages  who  run 
away,  even  though  not  so  expressed  in  the  agreement;  and  so  the  Taren- 
tines  who  attempted  to  run  away  were  brought  back  to  Rome,  beaten 
with  rods,  and  flung  from  the  Rock. 

Gentilis  agrees  that  this  is  the  law,  because  hostages  are  not  prison- 
ers who  have  a  right  to  run  away;  for  hostages  are  given  under  an  agree- 
ment, which  they  have  no  right  to  break.  Grotius,  however,  says  it  is 
clear  that  a  hostage  has  no  right  to  run  away,  if  he  has  given  his  word, 
either  at  first  or  later,  in  order  to  secure  easier  confinement;  otherwise  the 
intention  of  the  state  does  not  appear  to  have  been  to  bind  its  citizen  not 
to  escape,  but  to  give  the  enemy  power  to  guard  him  as  they  please ;  and 
so  he  says  that  Claelia's  action  may  be  defended. 

Gentilis  and  Grotius,  however,  both  conclude  that  the  state  which 
gave  the  hostage  ought  not  to  receive  him  back  and  keep  him,  any  more 
than  one  may  receive  back  a  thing  given  in  pledge  without  being  guilty  of 
theft;  and  so  Edward  the  Third,  King  of  England,  justly  accused  the 
King  of  France  of  having  illegally  received  a  hostage  who  ran  away. 
Lky,  book  II;  Gentilis,  II,  ig;  Grotius,  II,  so,  %54.. 
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Section  X. 
Of  Questions  of  Wron^  between  Belligerents, 

Questions  of  Wrong  between  Belligerents  are  those  in  which  it  is 
asked  whether  the  rules  of  war  have  been  observed  in  the 
commencement  and  prosecution  of  a  war,  and  also  in  the 
execution  after  a  victory  won. 

/.  Whether  war  may  ever  be  commenced  without  a  declaration? 

When  Gustavus  Adolphus,  King  of  Sweden,  invaded  Germany  with 
an  army,  the  Emperor  Ferdinand  the  Second  sent  a  letter  to  him  in  which 
he  said  that  he  was  very  much  surprised  that  he  had  invaded  the  Roman 
Empire  with  such  a  vast  army  and  had  raised  such  huge  contingents  with- 
out declaring  war.  To  which  the  King  replied  that  he  would  not  have 
thought  it  possible  that  the  past  should  so  soon  be  forgotten  by  the  Em- 
peror. It  was  a  notorious  fact,  of  which  all  the  world  was  aware,  that 
the  commander  of  the  Emperor's  troops,  without  any  declaration  of  war, 
had  led  a  fresh  and  powerful  army,  under  the  standards  of  the  Eagles, 
into  Prussia;  so  that  he  failed  to  see  on  what  pretext  a  declaration  of 
war,  which  the  Emperor  had  himself  forgotten,  was  required  from  him- 
self, fighting  as  he  was  not  on  the  offensive,  but  on  the  defensive;  or  how 
he  could  accuse  him  of  acting  against  the  laws  of  all  nations.  Those 
laws  did  not  require  an  unjust  attack  made  on  a  person  to  be  repelled 
merely  by  heralds,  when  nature  and  the  very  circumstances  allowed  every 
man  the  use  of  arms  for  safety  in  such  a  case.  Nor  yet  had  he  altogether 
omitted  a  declaration  of  war;  on  the  contrary  he  had  been  particularly 
careful  that  no  one  should  be  able  to  complain  that  he  had  been  attacked 
and  beaten  by  surprise.  In  two  letters  which  he  had  sent  to  the  Electors, 
and  in  a  message  delivered  by  one  of  his  Privy  Councilors  to  the  Em- 
peror's general,  he  had  expressly  stated  that  if  amends  were  not  made 
for  the  wrong  inflicted  on  him  he  would  at  length,  after  his  most  just 
complaints,  have  recourse  to  another  method  of  defending  himself  and 
his  dignity. 

On  this  question  the  jurists  lay  down  the  following  rules :  As  a  cita- 
tion may  sometimes  be  omitted  in  a  civil  case,  so  in  war  a  declaration  may 
sometimes  be  omitted  for  just  cause;  for  instance:  (i)  when  war  is 
undertaken  on  grounds  of  necessary  defense;  (2)  when  war  is  made  on 
those  who  are  already  regarded  as  enemies;  (3)  when  arms  are  taken  up 
against  rebels  and  deserters,  because  with  them  the  Law  of  Nations  is 
not  observed;  thus  the  Romans  did  not  declare  war  against  the  people  of 
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Campania  and  Fidense  who  were  deserters;  (4)  the  Fecials  lay  down  a 
rule  that  there  is  no  need  to  make  a  renunciation  of  friendship  when 
property  is  not  restored  to  ambassadors  seeking  restitution,  nor  any  other 
form  of  satisfaction  given. 

So,  too,  in  Dio,  Cassar  argues  in  favor  of  commencing  a  war  against 
Ariovistus  without  a  decree  of  the  Senate  and  people;  for,  he  says,  wars 
occur  for  which  men  may  be  prepared,  and  which  are  preceded  by  com- 
plaints and  declarations;  but  others  arise  which  can  not  be  made  the 
subjects  of  discussion,  because  they  are  inevitable. 

Arlanilaeus,  Szvedish  Arms,  p.  54;  Gentilis,  II,  2. 

2.  Whether  war  may  he  commenced  at  once  after  a  declaration? 

Plerino  Belli  frankly  confesses  that  he  has  nowhere  found  the 
number  of  days  fixed  for  commencing  war  after  a  declaration.  He  says, 
however,  that  by  natural  reason  it  is  fair  that  some  time  should  intervene 
in  which  a  belligerent  may  fortify  and  prepare  himself  for  defense; 
otherwise  one  who  declares  and  commences  a  war  practically  at  the  same 
moment  may  be  accused  of  bad  faith ;  although  one  who  has  given  cause 
for  declaring  war  against  himself  ought  to  show  himself  prepared,  espe- 
cially if  the  cause  is  recent,  grave,  and  inexcusable. 

Gentilis  states  that  after  a  declaration  there  is  usually  an  interval  of 
three  and  thirty  days  before  hostilities  are  begun;  and  perhaps  the  men- 
tion of  three  days  is  derived  from  an  Imperial  Constitution  recorded  in 
Guido  Papa ;  and  he  says  that  Cyrus  acted  wrongly  when  he  commenced 
and  declared  a  war  against  the  Armenian  King  at  the  same  time;  and 
the  Romans  when  they  declared  and  commenced  the  Third  Punic  War 
at  the  same  moment;  and  so  he  says  that  a  certain  bishop  rightly  told 
Chosroes,  King  of  the  Persians,  that  he  acted  unworthily  in  giving  Jus- 
tinian no  time  for  deliberation,  and  compelling  him  either  to  agree  on  a 
peace  or  to  engage  in  war  immediately  on  its  declaration. 

Grotius,  however,  maintains  that  by  the  Law  of  Nations  no  interval 
is  required  after  a  declaration,  and  he  does  not  blame  Cyrus  or  the 
Romans;  though  he  admits  that  it  may  happen  that  natural  reason  re- 
quires some  time  to  intervene,  according  to  the  character  of  the  dispute ; 
for  instance,  when  restitution  has  been  demanded  or  the  punishment 
of  an  offender  required,  and  there  has  been  no  refusal;  for  in  such  cases 
time  ought  to  be  allowed  in  which  the  demand  may  conveniently  be  com- 
plied with. 

Belli,  II,  §  9;  Gentilis,  II,  I,  at  the  end;  Grotius,  III.  3,  §  1 3. 

5.  Whether  fraud  may  be  employed  in  war? 

When  Darius  had  been  long  besieging  Babylon  and  was  greatly 
troubled  at  finding  the  storming  of  the  city  so  difficult,  Zopyrus  caused 
his  nose,  lips,  and  ears  to  be  cut  off,  and  set  forth  to  Babylon  under  the 
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guise  of  a  deserter.  He  showed  the  people  his  mutilated  body,  complain- 
ing of  the  cruelty  of  Darius,  and  begged  them  to  allow  him,  his  anger 
being  more  recent  than  theirs,  to  join  them  in  the  war.  All  knew  his 
nobility  and  his  courage,  and  none  distrusted  the  good  faith  of  one  who 
offered  them  the  wounds  of  his  body  as  pledges.  Accordingly  he  was 
appointed  a  general  by  a  unanimous  vote,  and  having  received  a  small 
command,  he  won  victories  over  the  Persians,  who  time  after  time  took 
care  to  retreat  before  him;  until  at  last,  the  whole  army  being  intrusted 
to  him,  he  betrayed  it  to  the  King  and  delivered  the  city  into  his  hands. 

Livy,  however,  says  that  those  who  mutilate  their  own  bodies  as 
Zopyrus  did  are  rather  notable  than  honorable,  and  that  frauds  of  deser- 
tion are  devices  unworthy  of  Romans ;  and  Messala  was  somewhat  afraid 
that  the  thing  was  not  quite  honorable  when  Menedorus,  who  was  about 
to  betray  Pompey's  fleet,  asked  that  for  a  time  he  might  be  allowed  to 
harass  that  of  Caesar. 

Polybius,  however,  asserts  that  force  counts  for  less  In  war  than 
opportunity  and  fraud;  and  Ammlanus  says  that  all  successful  issues  of 
wars  are  applauded  without  distinction  between  valor  and  fraud;  and 
the  jurists  call  that  a  "  good  "  fraud  which  is  contrived  against  an  enemy. 
Gentilis,  after  reviewing  the  authorities  on  the  other  side,  comes  to  a  con- 
clusion which  may  appear  strange,  and  says :  "  In  my  opinion  both  those 
who  desert  and  those  who  send  deserters  act  justly."  Grotius  brings 
under  this  head  the  action  of  those  who  use  the  enemy's  arms,  standards, 
clothes,  or  sails;  for  all  these  are  things  which  any  one  may  employ  at 
will. 

Justin,  book  I,  at  the  end;  Gentilis,  II,  2;  Grotius,  III,  I,  %6  and  folloiuing 
sections. 

4.  Whether  falsehood  may  be  used  to  enemies? 

When  Themistocles  was  afraid  that  after  the  naval  victory  of  the 
Athenians,  Xerxes  might  still  stay  in  Greece  and  Involve  the  Greeks  in 
new  difficulties,  he  pretended  friendship  and  advised  Xerxes  to  hasten 
to  leave  Greece  before  the  Greeks  cut  off  his  retreat;  and  although  Venti- 
dius  recognized  the  Parthian  spies  who  pretended  to  be  deserters  to  him, 
he  treated  them  courteously  like  friends  and  allowed  himself  to  be  over- 
heard by  them  to  say  that  he  intended  to  take  a  certain  course,  when  he 
was  really  meditating  a  different  course.  In  order  that  they  might  Inform 
the  Parthians  of  what  they  had  heard  as  being  his  plans,  and  the  Par- 
thians  might  make  their  preparations  accord  to  the  report  received, 
and  so  be  caught  unprepared  at  the  point  where  he  had  determined  to 
attack  them.  Both  used  false  speaking  or  lies;  Themistocles  lied  to  the 
enemy,  and  Ventidius  to  others  In  order  to  deceive  the  enemy. 

Augustine,  however,  denies  that  a  lie  is  ever  just,  even  though 
an  enemy,  who  may  justly  be  deceived  by  other  means,  Is  deceived  by  it. 
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But  to  the  rule  about  not  lying,  an  exception  in  the  words  "  except  to 
enemies  "  is  added  by  Plato,  Xenophon,  Philo  among  Jews,  Chrysostom 
among  Christians,  and  practically  all  the  theologians  except  Augustine; 
and  of  this  Gentilis  and  Grotius  also  approve.  They  add,  however,  a 
proviso  that  what  is  said  about  falsehood  is  to  be  referred  to  assertions, 
not  to  promises ;  for  a  promise  confers  a  right  on  him  to  whom  the  prom- 
ise is  made,  and  this  holds  good  even  between  enemies. 

Plutarch,  Themistodes ;  Dio,  book  4q;  Gentilis,  II,  5;  Grotius,  III,  i,  §§  17,  18, 

5.  Whether  enemies  may  be  destroyed  by  poison? 

When  Perseus  arranged  with  a  certain  native  of  Tarentum  that  he 
should  destroy  the  Romans  by  poison,  Livy  says  that  he  did  not  wage 
just  war,  like  a  king,  but  attacked  them  by  the  secret  crimes  of  robbers 
and  poisoners.  Baldus,  however,  says  that  to  kill  an  enemy^by  poison 
is  lawful,  according  to  the  teaching  of  Vegetius,  and  that  it  is  permitted 
to  use  forbidden  weapons  for  defense,  since  nothing  is  culpable  in  the 
way  of  defense.  Gentilis  doubts  the  authority  of  Vegetius  and  says  that 
if  he  does  record  any  such  opinion  he  probably  does  so  in  treating  of 
unlawful  stratagems.  And  he  says  that  it  is  manifestly  false  to  say  that 
in  defensive  war  anything  is  allowed,  because  a  defense  ought  to  be 
blameless.  He  quotes  to  the  contrary  the  authority  of  Lucius  Florus, 
who,  when  Aquilius  finished  the  remains  of  the  Asiatic  war  by  putting 
poison  in  the  wells  in  order  to  secure  the  surrender  of  certain  cities, 
writes  that  If  his  action  brought  an  early  victory  it  certainly  brought 
an  infamous  one;  Inasmuch  as.  In  defiance  of  divine  law  and  ancestral 
custom,  he  had  stained  the  hitherto  unsullied  arms  of  Rome  by  the  use  of 
foul  poisons.  He  also  charges  with  this  crime  the  Spaniards,  who,  when 
besieged  In  Naples  by  the  French,  went  out  at  night  and  poisoned  the 
enemy's  wells;  and  who,  well  knowing  the  disease  formerly  called  Ne- 
apolitan, but  afterwards  French,  and  how  contagious  It  was,  secretly 
sent  prostitutes,  and  those  the  most  beautiful,  out  of  the  city,  to  infect 
the  French  army. 

Grotius,  however,  holds  that  we  must  not  extend  this  condemnation 
to  merely  fouling  waters  so  as  to  make  them  undrinkable,  without  the  use 
of  poison ;  for  we  must  regard  that  as  the  same  thing  as  diverting  a  river 
or  intercepting  the  channels  of  a  spring,  which  is  lawful  both  by  natural 
law  and  by  the  consent  of  nations. 

Gentilis,  II,  4;  Grotius,  III,  4,  §  /5. 

6.  Whether  an  enemy  may  be  killed  by  sending  an  assassin 
against  him? 
When  Porsena,  King  of  the  Etruscans,  desiring  to  restore  the 
Tarqulns  to  Rome,  was  guarding  the  approaches  to  the  city,  Muclus 
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Sczevola  by  stealth  approached  the  King  in  his  own  camp.  There  as  it 
chanced  that  the  soldiers  were  receiving  their  pay,  and  a  clerk  sitting  with 
the  King  in  practically  the  same  dress  was  busied  about  his  work,  and  the 
soldiers  thronged  about  him,  Mucius  killed  the  clerk  in  mistake  for  the 
King;  and  when  he  was  arrested,  the  blow  having  missed  the  royal  per- 
son, he  thrust  his  hand  into  a  blazing  fire,  and  by  a  ruse  doubled  their 
terror;  "  This  will  show  you,"  he  said,  "  what  a  man  he  is  whose  blow 
you  have  escaped;  there  are  three  hundred  of  us  who  have  sworn  the 
same  oath  " ;  whereupon  the  King,  filled  with  terror,  declared  that  the 
Romans  should  be  free. 

Of  this  deed  Seneca  says  that  he  might  have  done  a  luckier  deed  in 
that  camp  but  not  a  braver  one.  Another  Roman  pretending  in  a  battle 
that  he  was  one  of  Mithridates'  soldiers,  came  close  up  to  the  King,  as 
though  wishing  to  say  something  to  him,  and  wounded  him ;  and  Gentilis 
recites  many  more  instances  of  the  same  kind.  He  does  not,  however, 
approve  of  them,  but  holds  that  the  complaint  of  Alexander  the  Great, 
about  the  murder  of  his  father  procured  by  Darius,  was  just:  "  Though 
you  have  arms,  you  buy  the  lives  of  enemies  at  a  price."  And  he  approves 
the  action  of  Alexander  in  avenging  by  a  terrible  punishment  the  treach- 
erous murder  of  this  same  Darius. 

Grotius  has  a  different  opinion  about  Scaevola's  action,  in  which 
Porsena  himself  saw  nothing  but  valor.  He  makes  a  distinction,  how- 
ever, between  those  who,  in  making  such  attempts,  are  not  bound  by  any 
tie  of  allegiance  such  as  unites  subjects  to  their  king,  vassals  to  their  lord, 
or  soldiers  to  him  whom  they  serve;  and  assassins,  whose  deed  is  at- 
tended by  perfidy,  whom,  he  says,  we  should  regard  differently;  for  not 
only  do  they  themselves  act  contrary  to  the  Law  of  Nations,  but  also 
those  who  use  their  services. 

Gentilis,  II,  8;  Grotius,  III,  4,  §  iB. 

7.   Whether  the  superstition  of  enemies  may  be  used  to  their  hurt? 

Philip,  King  of  Macedon,  crowned  with  laurel  his  soldiers  when 
they  were  about  to  fight  against  the  Phocians,  because  the  Phocians  had 
despoiled  the  temple  of  Apollo,  and  so  would  be  terrified  at  the  sight  of 
that  god's  own  leaf.  The  device  succeeded,  for  they  at  once  turned  their 
backs,  were  cut  down,  and  gave  the  King  a  bloodless  victory.  In  the 
same  way  an  impregnable  town  in  Eplrus  is  said  to  have  been  taken, 
through  a  traitor  in  it  sinking  a  dog  in  the  only  well  which  gave  drinking- 
water,  because  the  soldiers  of  the  garrison  were  imbued  with  the  Greek 
superstition  and  declared  that  they  would  rather  die  at  once  than  die 
from  the  contaminated  water. 

Gentilis  says  there  is  no  reason  why  advantage  should  not  be  taken 
of  the  superstition  of  enemies.     But  in  cock-fighting,  when  a  cock  has 
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been  infected  with  garlic  in  order  that  the  smell  may  make  the  other  cock 
seem  to  be  beaten  from  the  arena,  the  umpires  usually  wring  its  neck ;  and 
by  the  laws  of  the  duel,  which  especially  look  to  bravery  and  honor,  it  Is 
considered  scandalous  for  a  combatant  secretly  to  wear  a  tunic  of  mail 
under  his  outer  garment  in  order  that  the  blows  of  his  adversary  may  be 
rendered  idle  and  vain. 

Gentiits,  II,  2;  Zonaras,  vol.  II;  Scanderbegus,  V. 

8.  Whether  the  right  of  retaliation  has  a  place  between  enemies? 

When  a  large  Carthaginian  fleet  was  defeated  near  Sicily,  and  Its 
commanders,  broken  in  spirit,  were  discussing  proposals  to  sue  for  peace, 
Hamilcar  said  he  dared  not  go  to  the  consuls  lest  he  should  be  cast  into 
chains  in  the  same  manner  as  the  consul  Cornelius  Aslna  had  been  by 
themselves.  Hanno,  however,  who  read  the  Roman  character  more 
truly,  considered  that  no  such  fate  need  be  feared  and  went  to  confer  with 
them  with  complete  confidence.  When  he  was  discussing  the  ending  of 
the  war,  a  tribune  of  soldiers  said  that  he  deserved  to  be  treated  as  Cor- 
nelius Asina  had  been;  but  both  the  consuls  bade  the  tribune  hold  his 
peace  and  said :  "  The  honor  of  Rome  relieves  you  of  that  fear,  Hanno." 
*'  Famous  men  they  were,"  says  Valerius  Maximus,  "  to  have  the  power 
to  put  so  mighty  an  enemy  In  chains;  far  more  famous  to  have  refused  to 
do  so." 

Gentilis,  however,  appears  to  defend  the  right  of  retaliation  be- 
tween enemies  as  lawful,  and  says  the  Romans  were  right  in  flogging  to 
death  or  beheading  prisoners  because  Roman  prisoners  had  been  slain  by 
the  enemy;  and  also  In  handing  over  the  noblest  Carthaginian  prisoners 
to  the  sons  of  Regulus  to  butcher  and  destroy  In  revenge  for  their  father, 
who  was  put  to  death  at  Carthage  in  the  most  barbarous  manner.  He 
also  records  that  Spaniards  were  shamefully  treated,  and  even  hanged, 
by  a  Florentine,  because  Florentines  In  another  place  had  been  Ill-treated 
by  Spaniards. 

GIovIo  refers  to  this  and  declares  that  It  is  not  to  the  point  here  to 
say  that  the  prisoners  are  not  the  persons  who  acted  with  cruelty,  and 
therefore  they  should  not  be  treated  with  cruelty;  for  an  army  Is  one 
body,  the  enemy  are  one  body,  and  those  who  make  war  on  one  side  are 
one  body.  Grotlus,  on  the  other  hand,  says  that  nature  does  not  allow 
retaliation  except  against  the  actual  offenders,  nor  Is  It  enough  that  by  a 
kind  of  fiction  you  regard  the  enemy  as  forming  one  body;  because  indi- 
viduals who  did  not  consent  to  the  wrong  should  not  be  punished  for  the 
offense  of  the  general  body;  and  in  the  same  way  Plutarch  accuses  the 
Syracusans  for  having  put  to  death  the  wives  and  children  of  HIcetas, 
merely  because  HIcetas  had  killed  the  wife,  sister,  and  son  of  Dion. 

Valerius  Maximus.  VI,  6;  Gentilis,  11,  18;  Grotius,  III,  II,  §  16;  II,  21,  §  /5. 
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g.   fVhethcr  those  who  give  trouble  to  an  enemy  by  a  useless  defense 
may  be  treated  without  mercy  when  they  surrender? 

Henry  the  Second,  King  of  France,  after  the  capture  of  Bouvines, 
ordered  certain  too  obstinate  persons  to  be  hanged,  on  the  ground  that 
they  had  attempted,  in  defiance  of  the  rules  of  warfare,  to  hold  against 
the  royal  forces  a  weak  position  which  they  could  not  possibly  defend. 
And  Giovio  relates  that  certain  persons  who  had  surrendered  at  the  vic- 
tor's discretion  met  a  shameful  death  for  having  stubbornly  tried  to  hold 
an  unfortified  position.  A  Neapolitan,  however,  said  in  answer  to  Beli- 
sarius  that  no  one  should  regard  obstinate  zeal  as  worthy  of  punishment 
in  any  man.  Moreover,  it  must  be  remembered  that  a  man  can  not  desert 
his  allotted  post  or  leave  his  station  or  garrison,  without  the  most  certain 
danger  of  his  life.  Gentilis  says  that  soldiers  who  are  obstinate  in  such 
circumstances  may  be  excused,  but  certainly  can  not  be  acquitted  of  all 
blame,  because  they  were  not  bound  to  attempt  the  impossible ;  nor  need 
it  be  considered  that  a  soldier  fears  ill  from  his  own  prince,  since  the 
injustice  of  another  ought  not  to  prejudice  an  enemy. 

Gentilis,  II,  i6;  Grotius,  III,  4,  §  13. 

10.  Whether  those  who,  while  treating  of  surrender,  prepare 

fortifications  and  engage  in  hostilities  in  the  interval, 

may  be  treated  with  greater  severity? 

When  Ferdinand  recovered  Reggio  by  force,  all  the  French  were 
hurled  from  the  walls,  because,  in  order  to  complete  the  fortifications 
which  they  had  begun,  they  had  made  pretended  overtures  for  surrender 
and  had  fooled  the  King  for  a  long  time  by  frequent  conferences,  and  had 
even  killed  some  of  his  men  before  the  walls  with  artillery.  Gentilis  says 
that  those  who  have  entirely  concluded  an  agreement  for  surrender  and 
not  carried  it  out  may  sometimes  be  deservedly  treated  without  mercy, 
as  when  the  garrison  of  Perpignan  had  agreed  to  surrender  the  place  to 
the  French  King  within  three  days,  and  then  appealed  for  aid  to  their 
own  side  who  were  bringmg  relief,  and  the  King  hearing  of  it  and  per- 
ceiving that  the  request  for  three  days  was  a  mere  trick,  made  a  violent 
attack  on  the  town,  stormed  it,  and  put  to  the  sword  both  women  and 
children.  But  as  in  this  case  there  was  no  actual  agreement  about  sur- 
render, Ferdinand,  he  says,  had  no  right  to  punish  the  French  as  he  did, 
since  mere  overtures  have  no  binding  force ;  nor  is  there  anything  to  for- 
bid a  man  making  a  pretense  and  using  deceit  to  serve  his  own  cause. 
Some  allowance  might  be  made  for  the  killing  of  the  soldiers  unawares, 
but  even  this  ought  not  to  excuse  Ferdinand.  For  what  were  they  doing 
by  the  walls?  If  there  was  no  perfidy,  there  was  no  excuse  for  the  use  of 
cruelty. 

Gentilis,  U,  18. 
«3 
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1 1.  Whether  a  faithless  and  fickle  enemy  who  surrenders  may 
he  treated  with  greater  severity? 

When  the  inhabitants  of  Capsa  had  surrendered  to  Marius,  Sallust 
relates  that  their  town  was  burned,  the  grown  men  killed,  the  other 
inhabitants  sold,  and  the  loot  divided  among  the  soldiers.  This  crime 
against  the  law  of  war,  he  says,  was  not  committed  from  greed  or  guilt 
on  the  part  of  the  consul,  but  because  the  place  was  a  convenient  one  for 
Jugurtha,  and  difficult  of  access  to  the  Romans;  and  its  inhabitants  were 
a  fickle  and  faithless  people,  restrained  in  the  past  neither  by  favor  nor 
fear. 

Gentilis  says  the  act  was  contrary  to  the  ordinary  laws  of  war,  but 
may  be  justified  as  an  exceptional  and  extraordinary  case.  In  the  same 
way,  he  says,  Caesar  did  not  spare  either  the  Numidians  or  Juba  when 
they  surrendered,  and  on  some  occasions  treated  the  Gauls  without  mercy, 
in  order  to  burn  the  mark  of  a  terrible  example  into  a  race  fickle  in  all  its 
counsels. 

Gentilis,  II.  18. 

12.  Whether  prisoners  who  can  not  be  guarded  may  he  put  to  death? 

In  that  famous  battle  fought  at  Agincourt  under  the  command  of 
King  Henry  the  Fifth,  in  which  the  English  overthrew  the  French  power, 
the  victors  being  outnumbered  by  their  own  prisoners,  and  fearing  a 
nocturnal  attack,  chose  out  those  of  noble  rank  and  butchered  the  rest. 
History  calls  this  an  inhuman  act;  nor  was  the  battle  so  bloody  as  the 
victory. 

Gentilis  says  he  can  not  approve.  He  commends  the  Scots,  how- 
ever, who  although  threatened  by  the  gravest  danger,  did  not  kill  their 
prisoners;  and  the  French  general  who,  in  order  to  relieve  his  camp  of  a 
multitude  of  prisoners,  generously  released  them  all.  He  asks,  however, 
whether  there  may  not  be  exceptional  reasons  for  which  prisoners  may  be 
put  to  death,  and  mentions  that  Hannibal,  when  surrounded  by  Fabius,  in 
order  to  guard  against  a  rising  of  the  prisoners  at  a  moment  of  danger, 
killed  them  all  to  the  number  of  five  thousand;  and  that  Brutus  slew  his 
prisoners  when  he  was  about  to  advance  into  battle,  because  he  could 
neither  trust  nor  guard  them. 

Gentilis,  II,  16. 

/5.  Whether  those  who  are  twice  captured  should  he  spared? 

Ligarius,  taken  prisoner  by  Cassar,  in  order  to  secure  his  release, 
gave  his  word  that  he  would  in  future  take  no  action  against  him ;  but 
having  failed  to  keep  it  and  having  fallen  a  second  time  into  Caesar's 
hands,  he  was  put  to  death  for  Ingratitude  and  perfidy.  Caesar  also  put 
to  death  many  others  whom  he  had  taken  prisoners  a  second  time,  ac- 
counting it  folly  to  save  those  who  opposed  him  more  than  once.    How- 
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ever,  says  Gentilis,  this  practice  applies  chiefly  to  mercenaries;  for  there 
is  no  reason  that  a  citizen  should  be  treated  with  special  severity,  even  if 
he  is  taken  a  prisoner  a  thousand  times;  for  no  one  can  be  bound  not  to 
defend  his  country  or  not  to  obey  his  prince. 

Gentilis,  II,  iS. 

^4-    [^J]    Whether  hostages  may  be  killed  for  the  fault  of 
those  by  whom  they  were  given? 

The  Thracians  once  put  to  death  two  hundred  and  fifty  hostages, 
and  the  Romans  three  hundred  Volsci  and  Aurunci ;  but  Narses,  a  good 
general,  thought  it  monstrous  to  punish  innocent  hostages;  and  Scipio 
said  his  wrath  should  fall  not  on  innocent  hostages,  but  on  the  actual 
defaulters,  and  he  would  exact  satisfaction  not  from  an  unarmed  but 
from  an  armed  enemy.  If,  however,  the  man  who  has  come  as  a  hostage 
Is,  or  was  before,  among  the  delinquents,  or  if,  after  giving  his  word,  he 
has  broken  it  in  a  great  matter,  it  may  be  that  to  punish  him  is  not  a 
wrong.    This  is  the  view  of  Grotius. 

Gentilis,  however,  says  that  even  if  they  have  been  guilty  of  no 
offense,  it  is  both  just  and  expedient  that  hostages  should  be  punished; 
for  so  honor,  the  most  precious  thing  In  the  world,  Is  vindicated,  and  the 
Law  of  War  scrupulously  kept;  his  argument  being  that  the  punishment 
arises  from  agreement,  and  Is  therefore  as  just  as  if  it  arose  from  actual 
fault  or  offense.  Grotius  says  that  It  was  so  held  only  when  it  was  com- 
monly believed  that  a  man  had  the  same  right  over  his  own  life  as  over 
other  things,  and  that  that  right  had  passed  by  consent,  tacit  or  express,  to 
the  state.  But  when  it  came  to  be  recognized  that  the  ownership  of  life 
was  reserved  to  God,  it  was  believed  that  no  one  could  by  compact  or 
agreement  give  another  a  right  over  the  life  either  of  himself  or  of  his 
fellow-citizen. 

Gentilis,  II,  Jg;  Grotius,  III,  4,  §  14;  it,  §  iS. 

/5.  Whether  women  and  children  conquered  in  war  may  be 
dealt  with  without  mercy? 

Thucydides  relates  that  the  Thracians,  after  the  capture  of  My- 
calessus,  killed  even  the  women  and  children;  Arrian  tells  of  the  same 
conduct  by  the  Macedonians  when  they  captured  Thebes;  and  Germanl- 
cus  Ca?sar,  as  Tacitus  records,  spared  neither  sex  nor  age  when  he  wasted 
the  villages  of  the  Marsi,  who  were  a  people  of  Germany. 

Grypus,  however.  In  Justin,  says  that  none  of  his  ancestors  In  all  their 
wars,  domestic  and  foreign,  ever  dealt  cruelly  after  a  victory  with  women, 
whose  very  sex  exempts  them  both  from  the  dangers  of  war  and  from  the 
cruelty  of  conquerors.  The  examples  to  the  contrary  are  referred  either 
to  the  avenging  of  a  serious  disaster  to  the  victor's  own  side,  or  the  pun- 
ishing of  serious  offenses. 

Gentilis,  II,  21 ;  Grotius,  III,  4,  §  g;  10,  §  10. 
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1 6.   Whether  armed  women  who  do  the  work  of  men  should  he  spared? 

The  Emperor  Aurelian  killed  many  women  whom  he  took  fighting 
in  the  dress  of  men,  and  led  others  in  his  triumphal  procession.  Gentilis 
says  that  no  mercy  should  be  shown  to  Amazons,  such  as  were  Artemisia, 
Zenobia,  and  Victoria,  who  was  called  the  "  mother  of  the  camp,"  nor 
to  those  furies  who  met  Suetonius  Paulinus  in  the  Isle  of  Man,  any  more 
than  to  a  man.  But  the  Spartans  refrained  from  attacking  Argos,  because 
there  were  women  in  the  defense,  whom  they  thought  it  shameful  to 
injure. 

Gentilis  gives  it  as  his  opinion  that  in  so  far  as  they  play  the  part  of 
men,  they  are  not  women ;  otherwise  it  would  be  an  easy  matter  to  pro- 
tect any  position  against  enemies  by  placing  women  as  its  guardians  and 
defenders;  and  he  says  the  real  reason  why  the  Spartans  refrained  from 
the  attack  was  that  it  would  have  been  shameful  to  be  driven  back  by 
women,  which  was  what  they  feared. 

Gentilis,  II,  21. 

ly.  Whether  rape  may  he  committed  on  women  conquered  in  war? 

After  the  capture  of  Thebes  by  Alexander  a  certain  Thracian  gen- 
eral ravished  Timoclea,  a  noble  Theban  lady;  and  when  afterwards  he 
demanded  money  of  her,  she  led  him  apart  to  a  well  in  which  she  had 
told  him  that  the  more  precious  of  her  possessions  were  concealed,  and 
as  he  leaned  over  the  mouth  of  the  well  to  look,  pushed  him  down,  and 
crushed  him  by  throwing  stones  on  the  top  of  him.  Brought  to  Alex- 
ander in  chains  for  this  crime,  he  asked  her  who  she  was;  to  which  she 
replied  fearlessly,  "  I  am  the  sister  of  Theagenes,  who  was  chosen  gen- 
eral against  Philip,  and  fell  fighting  bravely  for  the  liberty  of  Greece." 
The  King,  admiring  her  nobility  and  steadfastness,  released  her  with  her 
sons,  thinking  perhaps,  too,  that  the  general  had  deserved  his  fate.  Cer- 
tainly Marcellus  seems  to  have  disapproved  of  the  rape  of  women,  for  it 
is  said  that  before  capturing  Syracuse  he  took  measures  to  prevent  their 
honor  being  violated;  and  iElian  after  relating  that  the  victorious  Sicy- 
onians  violated  the  women  and  girls  of  Pellene  exclaims,  "  By  the  Gods 
of  Greece  this  Is  a  cruel  thing  to  do,  and,  as  far  as  I  remember,  it  Is 
condemned  even  by  barbarians." 

And  "  although  there  are  many  examples  to  the  contrary,  It  Is  ab- 
surd," says  Gentilis,  speaking  of  Bodin,  "  to  ascribe  to  the  justice  of  war 
the  unjust  acts  which  are  committed  in  war  " ;  nor  does  he  in  this  case 
allow  retaliation. 

Grotlus,  however,  says,  "  Some  have  allowed  the  rape  of  women, 
regarding  It  only  as  an  injury  to  an  enemy's  person,  to  which  they 
thought  it  not  improper  that  everything  belonging  to  the  enemy  should 
be  exposed.     Others  have  not  allowed  an  act  of  unbridled  lust  which 
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ought  no  more  to  be  unpunished  in  war  than  in  peace ;  and  this,"  he  says, 
"  is  the  Law  of  Nations,  not  of  all  nations,  but  of  the  better  among 
them." 

Curtlus,  book  II ;  Gentilis,  II,  21;  Grotius,  III,  4,  §  ig. 

18.  Whether  priests  taken  in  war  may  be  treated  with  greater  severity? 

Richard  the  First,  King  of  England,  put  Philip,  Bishop  of  Beau- 
vais,  whom  he  took  prisoner  in  war,  into  prison  and  chains.  The  Bishop 
wrote  and  complained  bitterly  of  this  treatment  to  the  Roman  Pope,  and 
the  Pope  in  a  letter  to  the  King  earnestly  begged  him  not  to  detain  longer 
his  dear  son,  a  sacred  person  and  a  shepherd  of  the  Lord's  flock.  Where- 
upon the  King  sent  an  ambassador  to  the  Pope,  and  bade  him  show  the 
Pope  the  arms  in  which  the  Bishop  had  been  taken,  and  address  him  in 
the  words  of  the  sons  of  Jacob  to  their  father,  asking  for  their  absent 
brother:  "  This  have  we  found;  know  now  whether  it  be  thy  son's  coat 
or  no."  To  which  the  Pope  replied:  "  This  is  indeed  not  the  coat  of 
my  son,  nor  of  my  brother,  but  of  some  child  of  Mars;  and  for  aught  I 
care,  let  him  appeal  to  Mars,  if  he  will,  to  intercede  for  his  freedom." 

Plutarch,  however,  relates  that  the  Cretans,  when  involved  in  civil 
wars,  refrained  from  all  injury  to  priests;  and  the  Goths  are  praised  by 
Procopius  for  sparing  the  priests  of  St.  Peter  and  St.  Paul  without  the 
City.  Gentilis,  however,  says  that  the  rule  which  he  gave  for  women 
should  also  be  observed  in  the  case  of  priests,  namely,  that  if  they  bear 
arms  they  need  not  be  spared.  Nor  does  he  hold  them  exempt  from  the 
hazards  of  war,  even  if  they  do  not  bear  arms,  if  they  engage  in  expedi- 
tions and  hostile  operations  and  excite  and  encourage  their  soldiers 
against  the  enemy  by  harangues  or  words.  In  support  of  this  he  quotes 
iEsop's  fable  about  the  trumpeter  who  marched  with  an  army,  and  on 
its  defeat,  falling  into  the  hands  of  the  enemy,  begged  them  not  lightly 
and  unjustly  to  kill  him,  because  he  had  killed  none  of  them  and  had  not 
even  fought,  and  carried  nothing  but  a  trumpet;  to  which  the  enemy 
replied  that  that  was  all  the  more  reason  why  he  should  die,  because 
though  he  could  not  fight  himself,  he  roused  others  to  the  fight.  Never- 
theless, says  Gentilis,  such  servants  of  war  should  be  treated  somewhat 
leniently. 

Camden,  Remains;  Gentilis,  II,  22;  Grotius,  III,  10,  §  10. 

ig.   Whether  things  sacred  and  religious  may  be  violated  in  war? 

When  Titus  was  besieging  Jerusalem,  he  consulted  his  principal 
generals  as  to  the  fate  of  the  Temple.  Some  of  them  were  in  favor  of 
exercising  the  right  of  war  and  sparing  nothing;  others  thought  that  he 
should  abstain  from  violating  the  Temple  unless  the  Jews  fought  from  it, 
in  which  case  it  should  be  considered  not  as  a  Temple  but  as  a  fort. 
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Titus,  however,  although  the  Jews  occupied  the  Temple  and  defended 
themselves  there,  declared  that  he  would  not  take  vengeance  on  inani- 
mate things  instead  of  men  and  would  not  burn  so  mighty  a  monument, 
the  destruction  of  which  would  be  a  loss,  the  preservation  an  ornament  to 
the  Romans.  And  the  fact  that  it  was  afterwards  burned  was  due  to  the 
obstinacy  of  the  priests  and  the  Jews,  who  refused  to  leave  it,  and  to  the 
fury  of  the  soldiers  whom  Titus  was  unable  to  restrain. 

The  jurist  Pomponius  says  that  all  places  when  captured  by  an 
enemy  cease  to  be  sacred,  and  he  also  says  "  the  tombs  of  enemies  are  not 
objects  of  religion  to  us,  and  therefore  we  may  remove  the  stones  from 
them  and  turn  them  to  any  use  we  please." 

Thucydides,  however,  says  that  it  was  law  among  the  Greeks  that 
any  who  made  a  hostile  attack  should  abstain  from  the  sacred  places; 
and  Livy  says  that  when  Alba  was  destroyed  by  the  Romans  the  temples 
of  the  Gods  were  spared.  Gentilis  approves  of  not  sparing  even  temples 
in  certain  cases,  namely:  ( i )  if  they  are  converted  to  warlike  uses;  and 
so,  when  the  Genoese  occupied  and  fortified  a  temple  at  Acre,  the  Vene- 
tians did  not  spare  a  fane  which  the  enemy  had  already  profaned;  (2) 
when  like  is  paid  for  like;  and  so  if  the  Greeks  set  fire  to  the  temple  of 
Cybele  at  the  burning  of  Sardis,  then  the  Persians  were  justified  on  this 
ground  in  afterwards  burning  temples  In  Greece.  Grotlus,  however, 
defines  the  position  by  saying  that  although  the  mere  Law  of  Nations 
does  not  except  sacred  things  and  allows  religious  places  to  be  violated 
with  Impunity,  yet  they  can  not  be  violated  without  contempt  of  Religion, 
and  the  highest  reason  of  all  Is  that  which  regards  Religion. 
Zonaras;  Gentilis,  II,  22;  Grotius,  III,  5,  §§  2,  3;  12,  §  6. 
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